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The Honorable Shelia Bailey Taylor
Chief Administrative Law Judge
State Ofce of Administrative Hearings
Post Ofce Box 13025
Austin, Texas 78711-3025
Re: Whether the State Ofce of Administrative Hearings is required
to furnish a free transcript to an indigent for purposes of appealing a
decision in a driver’s license suspension matter
Briefs requested by September 21, 2006
RQ-0523-GA
Requestor:
The Honorable Carole Keeton Strayhorn
Comptroller of Public Accounts
Post Ofce Box 13528
Austin, Texas 78711-3528
Re: Applicability of section 103.001(b), Texas Civil Practice and
Remedies Code, to a claim led by one of the "Tulia defendants"
Briefs requested by September 25, 2006
RQ-0524-GA
Requestor:
Mr. Ronald Ensweiler, President
State Committee of Examiners in the Fitting and Dispensing of Hearing
Instruments
1100 West 49th Street
Austin, Texas 78756-3183
Re: Constitutionality of section 402.451(a) of the Occupations Code,
which prohibits the tting and dispensing of hearing instruments by an
unlicensed individual
Briefs requested by September 25, 2006
For further information, please access the website at





Of¿ce of the Attorney General
Filed: August 29, 2006
ATTORNEY GENERAL September 8, 2006 31 TexReg 7203
TITLE 13. CULTURAL RESOURCES
PART 3. TEXAS COMMISSION ON
THE ARTS
CHAPTER 35. A GUIDE TO OPERATIONS,
PROGRAMS AND SERVICES
The Texas Commission on the Arts adopts on an emergency ba-
sis the repeal and replacement of §35.1 and §35.2, concerning
A Guide to Operations, Programs and Services. Elsewhere in
this issue of the Texas Register, the Texas Commission on the
Arts contemporaneously proposes the repeal and replacement
of §35.1 and §35.2 for permanent adoption.
The purpose of the repeal and replacement is to be consistent
with changes to programs and services of the commission as
outlined in the Texas Arts Plan as amended August 2006.
These sections are adopted on an emergency basis to enable
the Texas Commission on the Arts to get the word out to the arts
eld about our programs in a timely manner in anticipation of our
upcoming annual grants deadline.
13 TAC §35.1, §35.2
(Editor’s note: The text of the following sections adopted for repeal
on an emergency basis will not be published. The sections may be
examined in the ofces of the Texas Commission on the Arts or in the
Texas Register ofce, Room 245, James Earl Rudder Building, 1019
Brazos Street, Austin.)
The repeal is adopted on an emergency basis under the Govern-
ment Code, §444.009, which provides the Texas Commission on
the Arts with the authority to make rules and regulations for its
government and that of its ofcers and committees.
§35.1. A Guide to Operations.
§35.2. A Guide to Programs and Services.
This agency hereby certies that the emergency adoption has
been reviewed by legal counsel and found to be within the
agency’s legal authority to adopt.




Texas Commission on the Arts
Effective Date: August 25, 2006
Expiration Date: December 22, 2006
For further information, please call: (512) 936-6564
13 TAC §35.1, §35.2
The new sections are adopted on an emergency basis under the
Government Code, §444.009, which provides the Texas Com-
mission on the Arts with the authority to make rules and regula-
tions for its government and that of its ofcers and committees.
§35.1. A Guide to Operations.
The commission adopts by reference A Guide to Operations (revised
August 2006). This document is published by and available from the
Texas Commission on the Arts, P.O. Box 13406, Austin, Texas 78711.
This document is also available online at www.arts.state.tx.us.
§35.2. A Guide to Programs and Services.
The commission adopts by reference A Guide to Programs and Services
(revised August 2006). This document is published by and available
from the Texas Commission on the Arts, P.O. Box 13406, Austin, Texas
78711. This document is also available online at www.arts.state.tx.us.
This agency hereby certies that the emergency adoption has
been reviewed by legal counsel and found to be within the
agency’s legal authority to adopt.




Texas Commission on the Arts
Effective Date: August 25, 2006
Expiration Date: December 22, 2006
For further information, please call: (512) 936-6564
EMERGENCY RULES September 8, 2006 31 TexReg 7205
TITLE 1. ADMINISTRATION
PART 4. OFFICE OF THE SECRETARY
OF STATE
CHAPTER 81. ELECTIONS
SUBCHAPTER D. VOTING SYSTEM
CERTIFICATION
The Ofce of the Secretary of State, Elections Division, proposes
to repeal and replace §81.60, concerning voting system exami-
nations to require vendors to submit change logs with the appli-
cation for certication of previously-certied voting system. The
repeal is necessary for the proposal of a new §81.60, which will
incorporate the most recent requirements to certify voting sys-
tems.
The proposed new rule contains all current requirements for cer-
tication or modication of a voting system in Texas, including
the requirement that applicants include a summary report from
a Nationally Recognized Test Laboratory declaring that the item
meets the Federal Election Commission’s minimum voting sys-
tem requirements.
Ann McGeehan, Director of Elections, has determined that for
the rst ve-year period that the repeal and new rule are in ef-
fect there will be no scal implications for state or local govern-
ments as a result of enforcing or administering the sections as
proposed.
Ms. McGeehan has also determined that for each year of the
rst ve years that the repeal and the new rule are in effect the
public benet anticipated as a result of enforcing the proposal will
be to enhance public condence in the accuracy and security of
electronic voting systems by requiring the systems to meet the
more stringent testing standards promulgated by the FEC. There
will be no effect on small businesses. There are no anticipated
economic costs to persons who are required to comply with the
sections as proposed.
Written comments received before 12:00 noon, Friday, Octo-
ber 6, 2006, will be considered in the nal adoption of the rule.
Submit comments to Ann McGeehan, Director of Elections, Of-
ce of the Secretary of State, P.O. Box 12060, Austin, Texas
78711-2060.
1 TAC §81.60
(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the Ofce of the
Secretary of State, Texas Register ofce, Room 245, James Earl Rudder
Building, 1019 Brazos Street, Austin.)
The repeal is proposed under the Texas Election Code, §31.003,
which provides the Ofce of the Secretary of State with the au-
thority to obtain and maintain uniformity in the application, inter-
pretation, and operation of provisions under the Texas Election
Code and other election law.
The Texas Election Code, Chapter 122, is affected by this pro-
posed repeal.
§81.60. Voting System Certication Procedures.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.




Of¿ce of the Secretary of State
Earliest possible date of adoption: October 8, 2006
For further information, please call: (512) 463-9871
1 TAC §81.60
The new rule is proposed under the Texas Election Code (the
"Code"), Chapter 31, Subchapter A, §31.003, which provides the
Secretary of State with authority to promulgate rules to obtain
uniformity in the interpretation and application of the Code, and
under the Code, Chapter 122, §122.032(b), which authorizes the
Secretary of State to prescribe additional standards for voting
systems.
The Code, Chapter 122, is affected by this proposed new rule.
§81.60. Voting System Certication Procedures.
In addition to the procedures prescribed by the Texas Election Code,
Chapter 122, compliance with the following procedures is required for
certication of a voting system.
(1) The entity applying for certication must deliver seven
copies of their completed application forms (Form 100, Form 101, and
if applicable, Form 100 Schedule A,), user operating and maintenance
manuals, training material, ITA (Independent Testing Authority) re-
ports, and a change log detailing changes from any previously certied
system or component, to the Secretary of State no later than 45 days
prior to examination. Six of the seven copies can be in electronic form.
One copy must be in hard-copy format organized in binders with tabs
and tables of contents.
Figure 1: 1 TAC §81.60(1)
Figure 2: 1 TAC §81.60(1)
PROPOSED RULES September 8, 2006 31 TexReg 7207
Figure 3: 1 TAC §81.60(1)
(2) The applicant must have the ITA deliver four copies of
all nationally qualied software/rmware and source codes for the sys-
tem and/or system components requested for Texas certication, di-
rectly to the Secretary of State no later than 45 days prior to examina-
tion.
(3) The applicant must deliver all the applicable soft-
ware/rmware to the National Software Reference Library (NSRL).
(4) The certication fee for a new election management
system, tabulation device, electronic ballot marker, and other complex
components of a system is $3,000 each and must be received by the
Secretary of State 45 days prior to examination. The certication fee
for a modication of a voting system shall be determined by the Secre-
tary of State according to the complexity of the modication, and must
be received by the Secretary of State 45 days prior to the examination.
(5) Certication examinations will be scheduled by the
Secretary of State three times a year during the months of January,
May, and August, unless extenuating circumstances provide otherwise.
(6) The time and date of each examination will not be
scheduled until after the entity applying for certication has delivered
all required documentation and fees to the Secretary of State.
(7) All physical examinations of voting systems will take
place at the Ofce of the Secretary of State, Elections Division, in
Austin, unless extenuating circumstances provide otherwise.
(8) The applicant must demonstrate a build of their voting
system by using the Secretary of State’s copy of the software/rmware
received from the ITA prior to the examination.
(9) The applicant shall furnish a sufcient number of sam-
ple ballots, designed from the templates provided by the Secretary of
State, at least one week prior to the examination.
(10) Each examiner must submit a written report to the Sec-
retary of State stating his or her ndings for each voting system no later
than the 30th day after examination. Each examiner report shall be
posted on the Secretary of State’s website.
(11) An examiner appointed by the Secretary of State will
be compensated after he or she les his or her written report.
(12) The Secretary of State must approve or disapprove the
voting system(s) within 30 days of the required public hearing, unless
there are extenuating circumstances.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.




Of¿ce of the Secretary of State
Earliest possible date of adoption: October 8, 2006
For further information, please call: (512) 463-9871
TITLE 13. CULTURAL RESOURCES
PART 3. TEXAS COMMISSION ON
THE ARTS
CHAPTER 35. A GUIDE TO OPERATIONS,
PROGRAMS AND SERVICES
The Texas Commission on the Arts proposes the repeal and re-
placement of §35.1 and §35.2, concerning A Guide to Opera-
tions, Programs and Services. Elsewhere in this issue of the
Texas Register, the Texas Commission on the Arts contempora-
neously adopts the repeal and replacement of §35.1 and §35.2
on an emergency basis.
The purpose of the repeal and replacement is to be consistent
with changes to programs and services of the commission as
outlined in the Texas Arts Plan as amended August 2006.
Mary Beck, Director of Finance and Administration, Texas Com-
mission on the Arts, has determined that for the rst ve-year
period the repeal and new sections are in effect there will be no
scal implications for state or local government as a result of en-
forcing the repeal and new sections as proposed.
Ms. Beck also has determined that for each year of the rst ve
years the repeal and new sections are in effect the public benet
anticipated as a result of enforcing the repeal and new sections
will be the ability to utilize federal and state nancial assistance
funds in a more effective manner, thereby allowing more Texas
organizations, communities, and citizens to participate in agency
programs. There is no anticipated economic cost to persons
who are required to comply with the repeal and new sections as
proposed. There will be no effect to small or micro businesses.
Comments on the proposal may be submitted to Jim Bob McMil-
lan, Texas Commission on the Arts, P.O. Box 13406, Austin,
Texas 78711-3406. Comments will be accepted for 30 days after
publication in the Texas Register.
13 TAC §35.1, §35.2
(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the ofces of
the Texas Commission on the Arts or in the Texas Register ofce, Room
245, James Earl Rudder Building, 1019 Brazos Street, Austin.)
The repeal is proposed under the Government Code, §444.009,
which provides the Texas Commission on the Arts with the au-
thority to make rules and regulations for its government and that
of its ofcers and committees.
No other statute, code, or article is affected by this proposal.
§35.1. A Guide to Operations.
§35.2. A Guide to Programs and Services.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.




Texas Commission on the Arts
Earliest possible date of adoption: October 8, 2006
For further information, please call: (512) 936-6564
13 TAC §35.1, §35.2
The new sections are proposed under the Government Code,
§444.009, which provides the Texas Commission on the Arts
31 TexReg 7208 September 8, 2006 Texas Register
with the authority to make rules and regulations for its govern-
ment and that of its ofcers and committees.
No other statute, code, or article is affected by this proposal.
§35.1. A Guide to Operations.
The commission adopts by reference A Guide to Operations (revised
August 2006). This document is published by and available from the
Texas Commission on the Arts, P.O. Box 13406, Austin, Texas 78711.
This document is also available online at www.arts.state.tx.us.
§35.2. A Guide to Programs and Services.
The commission adopts by reference A Guide to Programs and Services
(revised August 2006). This document is published by and available
from the Texas Commission on the Arts, P.O. Box 13406, Austin, Texas
78711. This document is also available online at www.arts.state.tx.us.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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Earliest possible date of adoption: October 8, 2006
For further information, please call: (512) 936-6564
TITLE 16. ECONOMIC REGULATION
PART 2. PUBLIC UTILITY
COMMISSION OF TEXAS
CHAPTER 25. SUBSTANTIVE RULES
APPLICABLE TO ELECTRIC SERVICE
PROVIDERS
SUBCHAPTER H. ELECTRICAL PLANNING
DIVISION 1. RENEWABLE ENERGY
RESOURCES AND USE OF NATURAL GAS
16 TAC §25.174
The Public Utility Commission of Texas (commission) proposes
new §25.174, relating to Competitive Renewable Energy Zones.
The proposed new rule will implement Senate Bill 20, 79th
Legislature, 1st Called Session (2005), which amended Public
Utility Regulatory Act (PURA) §39.904, relating to the Goal for
Renewable Energy. The new §25.174 will provide procedures
for the establishment of Competitive Renewable Energy Zones
(CREZs) to facilitate delivering to electric customers, in a man-
ner that is most benecial and cost-effective to the customers,
the electric output from renewable energy technologies in Texas.
This new rule is a competition rule subject to judicial review
as specied in PURA §39.001(e). Project Number 31852 is
assigned to this proceeding.
PURA directs the commission to consider the level of nancial
commitment by generators when designating CREZs. Under
the new section, nancial commitment may be demonstrated
by existing development, by signed interconnection agreements
with transmission owners, by executed leasing agreements with
landowners, or by making deposits for the purchase of conges-
tion revenue rights (CRRs) in the event that an area becomes a
CREZ.
In addition to comments on various provisions of the proposed
rule, the commission requests comment on the following ques-
tions.
1. Financial commitments by generators. Proposed subsection
(b)(4)(A) allows generators to indicate interest in a potential
CREZ by posting non-refundable deposits of different amounts
at different stages. Are the amounts large enough to indicate
a sufcient degree of commitment by a generator to assist the
commission in designating CREZs and granting certicates of
convenience and necessity for transmission lines related to
CREZs? If not, how large should the requirement be?
2. Prioritization of dispatch. Subsection (b)(4) provides for as-
signing dispatch priority to renewable generators located in a
CREZ if they fulll all nancial requirements arising from that
paragraph. Please explain why this provision is better or worse
than subsection (b)(3), which uses deposits reserved for the fu-
ture purchase of congestion revenue rights. In particular, please
comment on each alternative’s consistency with PURA Chapter
35 and ERCOT protocols.
3. Timeliness of completing upgrades. Subsection (a)(5)(E) pro-
vides that in its nal CREZ order, the commission may impose re-
porting requirements and other measures to ensure timely com-
pletion of CCN applications and construction upgrades. What
specic measures would be appropriate for the commission to
consider in a nal order, and should they be specied in this rule?
4. Length of process. The proposed rule establishes deadlines
for a nal CREZ order, and for utilities to le a CCN application.
Please identify steps in the CREZ process that can be shortened
or consolidated.
Dr. David Hurlbut, Senior Economist, Electric Industry Oversight
Division, has determined that for each year of the rst ve-year
period the proposed new section is in effect there will be no scal
implications for state government as a result of enforcing or ad-
ministering the new section. Recent wind power development in
West Texas indicates there will be signicant scal implications
for local governments where CREZs are to be located. The value
of local property tax bases grew signicantly as a result of wind
power development, and similar growth would be expected to
occur in any area designated by the commission as a CREZ.
Dr. Hurlbut has determined that for each year of the rst ve
years the proposed section is in effect the public benet antic-
ipated as a result of enforcing the section will be to increase
the amount of electricity delivered to customers using renew-
able generation resources in Texas, consistent with the goals
that have been established in state law. The specic benets
include increasing the state’s use of a cost-free fuel source, re-
ducing the use of generation technologies that result in air emis-
sions, and diversifying the state’s electric generating resource
portfolio.
There will be no adverse economic effect on small businesses
or micro-businesses as a result of enforcing this section. There
may be economic costs to persons who are required to comply
with the proposed section. The cost of additional transmission
related to CREZ development will increase transmission costs
borne by customers. However, it is expected that the benets
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accruing from implementation of the proposed section will out-
weigh the costs, and that the section will achieve the Legislative
goals with the least cost to consumers.
Dr. Hurlbut has also determined that for each year of the rst ve
years the proposed section is in effect, certain local economies
are likely to experience temporary employment growth and some
additional permanent jobs. The commission’s designation of
CREZs will indicate the counties where future growth in renew-
able energy development is most likely to take place. Construc-
tion of new wind-powered generation facilities is expected to
accelerate as developers try to take advantage of the federal
Production Tax Credit before it expires on December 31, 2007.
During this period, transmission construction may also stimulate
temporary job growth.
The commission staff will conduct a public hearing on this rule-
making, if requested pursuant to the Administrative Procedure
Act, Texas Government Code §2001.029, at the commission’s
ofces located in the William B. Travis Building, 1701 North Con-
gress Avenue, Austin, Texas 78701 on Thursday, October 12,
2006, at 9:30 a.m. The request for a public hearing must be re-
ceived within 30 days after publication.
Comments on the proposed new section may be submitted to
the Filing Clerk, Public Utility Commission of Texas, 1701 North
Congress Avenue, P.O. Box 13326, Austin, Texas 78711-3326,
within 25 days after publication. Sixteen copies of comments
to the proposed section are required to be led pursuant to
§22.71(c) of this title. Reply comments may be submitted within
38 days after publication. Comments should be organized in a
manner consistent with the organization of the proposed rule.
The commission invites specic comments regarding the costs
associated with, and benets that will be gained by, implemen-
tation of the proposed section. The commission will consider
the costs and benets in deciding whether to adopt the section.
All comments should refer to Project Number 31852.
This new section is proposed under the Public Utility Regu-
latory Act, Texas Utilities Code Annotated §§14.001, 14.002,
39.101(b)(3), and 39.904 (Vernon 1998 & Supplement 2006)
(PURA). Section 14.001 provides the commission the general
power to regulate and supervise the business of each public
utility within its jurisdiction and to do anything specically des-
ignated or implied by PURA that is necessary and convenient
to the exercise of that power and jurisdiction; §14.002 provides
the commission with the authority to make and enforce rules
reasonably required in the exercise of its powers and jurisdic-
tion; §39.101(b)(3) provides that a customer is entitled to have
access to providers of energy generated by renewable energy
resources; and §39.904, provides the commission the power to
adopt rules necessary to administer and enforce the programs
to promote the development of renewable energy technologies.
Cross Reference to Statutes: Public Utility Regulatory Act
§§14.001, 14.002, 39.101, and 39.904.
§25.174. Competitive Renewable Energy Zones.
(a) Designation of competitive renewable energy zones. The
designation of Competitive Renewable Energy Zones (CREZs) pur-
suant to Public Utility Regulatory Act (PURA) §39.904(g) shall be
made through a contested-case proceeding initiated by commission
staff, for which the commission shall establish a procedural schedule.
The commission shall consider the need for proceedings to determine
CREZs in 2006 and in subsequent years as deemed necessary by the
commission.
(1) Commission staff shall initiate a contested case pro-
ceeding within ve working days of receiving the information required
by paragraph (2) of this subsection. Any interested entity that partic-
ipates in the contested case may nominate a region for CREZ desig-
nation. An entity may submit any evidence it deems appropriate in
support of its nomination, but it shall include information prescribed in
paragraph (2)(A) - (C) of this subsection.
(2) By December 1, 2006, the Electric Reliability Council
of Texas (ERCOT) shall provide to the commission a study of the wind
energy production potential statewide, and of the transmission con-
straints that are most likely to limit the deliverability of electricity from
wind energy resources. ERCOT may consult with other regional trans-
mission organizations, independent organizations, independent system
operators, or utilities in its analysis of regions of Texas outside the ER-
COT power region. At a minimum, the study submitted by ERCOT
shall include:
(A) A map and geographic descriptions of regions that
can reasonably accommodate at least 1,000 MW of new wind-powered
generation resources;
(B) An estimate of the generating capacity in
megawatts (MW) and annual production potential in megawatt-hours
(MWh) that may be reasonably expected for each region;
(C) A description of the transmission system upgrades
necessary to provide transmission service to the region, a preliminary
estimate of the cost, and identication of the utility or utilities whose
existing transmission facilities would be directly affected;
(D) An analysis of potential zone combinations;
(E) An estimate of the additional ancillary service ca-
pacity required to maintain system reliability; and
(F) The amount of wind-powered generating capacity
already in service in the zone, the amount not in service but for which
interconnection agreements have been signed, and the amount under
study but for which no interconnection agreements have been signed.
(3) The Texas Department of Parks and Wildlife may pro-
vide an analysis of wildlife habitat that may be affected by renewable
energy development in any candidate zone, and may submit recom-
mendations for mitigating harmful impacts on wildlife and habitat.
(4) In determining whether to designate an area as a CREZ
and the number of CREZs to designate, the commission shall consider:
(A) whether renewable energy resources and suitable
land areas are sufcient to develop generating capacity from renew-
able energy technologies;
(B) the cost of constructing transmission capacity nec-
essary to deliver to electric customers the electric output from renew-
able energy resources in the candidate zone;
(C) the benets of renewable energy produced in the
candidate zone;
(D) the level of nancial commitment by developers of
renewable energy resources; and
(E) any other factors considered appropriate by the
commission as provided by PURA.
(5) The commission shall issue a nal order within six
months of the initiation by commission staff of a CREZ proceeding,
unless it nds good cause to extend the deadline. For each new CREZ
it orders, the commission shall specify:
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(A) locations where renewable energy resources may
connect to CREZ transmission facilities;
(B) any necessary transmission upgrades inside the
CREZ;
(C) the minimum generating capacity from renewable
energy resources that the CREZ may accommodate and, if appropriate,
the maximum generating capacity from renewable energy resources
that the CREZ may accommodate;
(D) any necessary transmission upgrades outside the
CREZ;
(E) the entities responsible for the transmission up-
grades, and any reporting requirements and other appropriate measures
to ensure that the entities complete the ordered upgrades in a timely
manner; and
(F) any other requirement considered appropriate by the
commission.
(b) Level of nancial commitment by generators.
(1) A renewable energy developer’s existing renewable en-
ergy resources, signed interconnection agreements for planned renew-
able energy resources, and executed leasing agreements with landown-
ers in a proposed CREZ are examples of indications of nancial com-
mitment by developers to the CREZ.
(2) A non-utility entity’s commitment to build and own
transmission facilities dedicated to delivering the output of renewable
energy resources in a proposed CREZ to the transmission system of an
electric utility or a transmission utility in Texas or a deposit or payment
to secure or fund the construction of such transmission facilities by an
electric utility or a transmission utility to deliver the output of a renew-
able generation project in Texas is an indication of the entity’s nancial
commitment to the CREZ.
(3) To demonstrate a nancial commitment for an area as a
proposed CREZ for which transmission service would be provided by
an ERCOT utility, a developer may deposit funds with ERCOT toward
the future purchase of congestion revenue rights (CRRs) that would be
created in the event that the commission selects that region as a CREZ.
(A) After the commission establishes the date for a pro-
ceeding to determine CREZs, ERCOT shall conduct an open season of
not less than 60 days for accepting deposits for the purchase of CRRs.
After the close of the open season, ERCOT shall report to the com-
mission the total deposits for each candidate zone. A developer of re-
newable energy resources submitting a deposit shall specify a potential
CREZ or a county, and shall state the developer’s anticipated develop-
ment level in megawatts of renewable energy capacity.
(B) Deposited amounts, including accrued interest, may
be applied towards the purchase of point-to-point CRRs for the export
of electricity from a renewable energy resource in the CREZ for which
the funds were deposited, and shall be used for no other purpose. CRRs
may be of any type and any duration, as long as the source point for the
CRR is a renewable energy resource in the CREZ. Ownership of an
account is transferable, but the deposits are not refundable except as
provided in subparagraph (E) of this paragraph.
(C) A deposit pursuant to this paragraph does not entitle
the developer to any CRRs. A developer making a deposit shall com-
ply with all requirements set forth in the ERCOT protocols in order to
purchase CRRs.
(D) A two-year CRR for a CREZ shall convert to a six-
year CRR if the CRR is purchased with funds deposited pursuant to
this paragraph, and if the deposit specied the CREZ included in the
area served by the CREZ.
(E) Any funds deposited pursuant to this paragraph
shall be refunded to the developer making the deposit with accrued
interest if the commission does not designate the associated region
as a CREZ once the proceeding to determine CREZs is completed
or the commission noties the utilities that are identied to construct
transmission facilities related to a CREZ to discontinue planning
related to ling an application for a certicate of convenience and
necessity for such transmission facilities. The commission shall order
a refund upon demonstration by the developer that it has completed
construction of renewable energy resources in the CREZ at or in
excess of the anticipated development level specied at the time the
deposit was made.
(4) In addition to the nancial commitments reected in
paragraphs (1) - (3) of this subsection, a renewable energy developer
may commit to a progressive nancial commitment (PFC) schedule of
potentially three stages of progressively increasing deposits of money
to demonstrate interest in developing a specic quantity of renewable
generation capacity associated with a specic candidate CREZ. Renew-
able energy capacity that completes a PFC schedule and is placed in
commercial operation will receive a dispatch priority for operating in
the CREZ to be specied in the CREZ determination order. All PFC
deposits will be made to ERCOT. The commission will order a refund
of Stage Two and Stage Three PFC deposits in the event the candidate
CREZ is not designated as a CREZ, the certicates of convenience and
necessity applications relating to a CREZ are denied, the developer’s
project is limited pursuant to subsection (d)(3) of this section, or af-
ter the developer has completed construction of renewable energy re-
sources in the CREZ in proportion to the MW of commercial renewable
resource to which they are assigned.
(A) Stage One PFC deposits of $100 per MW of inter-
est will be made in any open season conducted pursuant to paragraph
(3)(A) of this subsection. Stage One PFC deposits received from wind
developers are non-refundable and will be used to support studies as
directed by the commission of technical, economic, environmental and
customer-related issues relevant to wind power development.
(B) Stage Two PFC additional deposits of $2,000 per
MW of interest, limited to the MW of interest established by each de-
veloper in its Stage One PFC deposit, will be made in any open season
conducted pursuant to subsection (d)(1) of this section.
(C) Stage three PFC additional deposits of $4,000 per
MW of construction commitment interest, limited to the MW of interest
established by each developer in its Stage Two PFC deposits, will be
made in any open season conducted pursuant to subsection (d)(4) of
this section.
(c) Plan to develop transmission capacity.
(1) No later than one year after an order by the commission
designating a CREZ, the utility or utilities providing transmission ser-
vice in or to a CREZ shall le applications for all required certicates
of convenience and necessity (CCNs) for transmission facilities iden-
tied by the commission in accordance with subsection (a)(5)(B) and
(D) of this section that are necessary to deliver to electric customers
the electric output from renewable energy technologies in the CREZ,
subject to the provisions of subsection (d) of this section. The commis-
sion may allow additional time for a utility to le an application upon a
showing of good cause by the utility. The commission may establish a
ling schedule if a CREZ order requires numerous CCN applications.
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(2) A CCN application for a transmission project intended
to serve a CREZ need not address the criteria in PURA §37.056(c)(1)
and (2), except as provided in subsection (d)(4) of this section.
(3) If an ERCOT utility receives a request to connect a
non-renewable generation facility to transmission facilities approved
under this section, the utility shall presume for the purpose of planning
that the CREZ transmission facilities are fully utilized by renewable
generation facilities. Transmission service to new non-renewable gen-
eration facilities provided by an ERCOT utility shall be in addition to
any CREZ transmission facilities ordered under this section, and shall
be governed by §§25.191 - 25.203 of this title (relating to Open-Access
Transmission Service within the Electric Reliability Council of Texas).
(d) Requests for transmission service from ERCOT utilities.
(1) As part of, or following the issuance of an order de-
termining a CREZ for which transmission service would be provided
by an ERCOT utility, the commission may establish an open season
for developers of renewable energy facilities to request transmission
service from points within the CREZ. To request transmission service
under this paragraph, the developer shall notify the commission of its
request, specifying the level in megawatts of renewable capacity and
location of generation and transmission facilities it plans to construct
and demonstrate that it has initiated the process for requesting such ser-
vice by complying with §25.198(c)(1) of this title (relating to Initiating
Transmission Service).
(2) If at the end of the open season the aggregate level of
renewable energy for which transmission service is requested for a
CREZ exceeds the minimum level of renewable capacity specied in
the CREZ order, the commission shall notify the utilities identied to
provide the transmission service to proceed with planning for the l-
ing of the CCN application related to the additional facilities needed to
provide the transmission service. If the aggregate level of renewable
energy for which transmission service is requested for a CREZ does
not equal or exceed the minimum level of renewable capacity specied
in the CREZ order, the commission may notify the utilities identied
to provide the transmission service to discontinue the planning related
to the ling of the CCN application and not to le the application.
(3) If the aggregate level of renewable energy for which
transmission service is requested for a CREZ exceeds the maximum
level of renewable capacity specied in the CREZ order, the commis-
sion may initiate a proceeding to limit interconnection to the transmis-
sion system in the CREZ to a level of renewable resources that is not in
excess of the maximum and to identify the developers whose projects
may interconnect to the transmission system in the CREZ. Priority in
interconnecting to the transmission system shall be based on nancial
commitments of the developers, in accordance with subsection (b) of
this section. In determining such priority, the commission may also
consider the progress that a developer has made in obtaining the trans-
mission studies required for a new generator interconnection as indica-
tions of nancial commitment.
(4) During the CCN proceeding for the approval of trans-
mission facilities to provide transmission service from a CREZ, the
commission may establish an open season for developers of renewable
energy facilities to request interconnection agreements for transmis-
sion service from points within the CREZ. A developer that requests
an interconnection agreement shall comply with the deposit require-
ment in §25.195(c) of this title (relating to Terms and Conditions for
Transmission Service). If the aggregate level of renewable energy for
which interconnection agreements are requested for a CREZ does not
equal or exceed the minimum level of renewable capacity specied in
the CREZ order, the commission may deny the CCN application on the
basis that there is not a need for the facilities.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.




Public Utility Commission of Texas
Earliest possible date of adoption: October 8, 2006
For further information, please call: (512) 936-7223
PART 4. TEXAS DEPARTMENT OF
LICENSING AND REGULATION
CHAPTER 59. CONTINUING EDUCATION
REQUIREMENTS
16 TAC §59.3
The Texas Department of Licensing and Regulation ("Depart-
ment") proposes an amendment to 16 Texas Administrative
Code §59.3 regarding the continuing education requirements.
Texas Occupations Code, §51.405 requires the Texas Commis-
sion of Licensing and Regulation ("Commission") to recognize,
prepare, or administer continuing education programs for license
holders. In response to this legislative mandate, the Commission
has adopted rules at 16 TAC Chapter 59, to establish general
requirements for continuing education providers and courses.
The chapter contains rules of general applicability that currently
apply to air conditioning and refrigeration contractors; auction-
eers and associate auctioneers; cosmetologists; electricians; li-
censed court interpreters; property tax consultants; and regis-
tered accessibility specialists. The amendments to §59.3 add
water well drillers and pump installers, and apprentices to the
coverage of Chapter 59. This amendment will allow for providers
of continuing education for this program to register with the De-
partment and, once a specic continuing education rule is in
place for the particular program, obtain approval for courses.
The provisions of Chapter 59, including fee provisions, would ap-
ply to those programs. Continuing education requirements that
are specic to the water well drillers and pump installers program
will be contained in the rules for the program.
This rule amendment is necessary to implement Texas Occupa-
tions Code, §51.405 with respect to the water well drillers and
pump installers program.
William H. Kuntz, Jr., Executive Director, has determined that,
for the rst ve-year period the proposed amendment is in ef-
fect, there will be additional costs to the Department from en-
forcing and administering the rule and additional revenue gen-
erated from new fees. Because the number of potential contin-
uing education providers is unknown, the Department is unable
to estimate the additional costs or revenue. It is anticipated that
there will be no net scal impact to state government because
revenue from new fees should be sufcient to cover additional
costs. There will be no cost to local government as a result of
enforcing or administering the amended rule.
Mr. Kuntz also has determined that, for each year of the rst ve-
year period the amendment is in effect, the public benet will be
that continuing education taken by license holders will be subject
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to minimum standards. The public will benet from standards
that serve to increase or maintain the skills and competence of
license holders, who in turn provide services to the public.
The probable economic costs to persons required to comply with
the proposed rule and the effect on small or micro-businesses
would be the following. Providers would be required to pay $250
annually, for each occupation for which the provider offers contin-
uing education. For each course, the provider would be required
to pay $100 annually, for each occupation to which the course is
offered for continuing education credit. The total cost to a par-
ticular provider would depend on the number of courses offered
and the number of occupations served by that provider. In addi-
tion, a provider would be charged $25 for a revised or duplicate
registration.
A provider may incur some costs in furnishing copies of course
materials to the Department as part of the course approval appli-
cation. This cost would depend on the amount and dollar value
of materials involved, which would vary by course.
Comments on the proposal may be submitted to Caroline
Jackson, Legal Assistant, Texas Department of Licensing
and Regulation, P.O. Box 12157, Austin, Texas 78711, or
facsimile (512) 475-3032, or electronically: caroline.jackson@li-
cense.state.tx.us. The deadline for comments is 30 days after
publication in the Texas Register.
The amendment is proposed under Texas Occupations Code,
Chapters 51, 1901, and 1902, which authorizes the Department
to adopt rules as necessary to implement this chapter and any
other law establishing a program regulated by the Department.
In particular, §51.405 requires the Commission to recognize,
prepare, or administer continuing education programs for license
holders.
The statutory provisions affected by the proposal are those set
forth in Texas Occupations Code, Chapters 51, 1901, and 1902.
No other statutes, articles, or codes are affected by the proposal.
§59.3. Purpose and Applicability.
These rules are promulgated to establish continuing education provider
and course requirements for the following occupations regulated by the
Department of Licensing and Regulation:
(1) - (7) (No change.)
(8) Water well drillers, pump installers and apprentices, as
provided by Texas Occupations Code, Chapters 1901 and 1902. Addi-
tional continuing education requirements relating to water well drillers,
pump installers, and apprentices may be found in Chapter 76 of this ti-
tle.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Ofce of the Secretary of State on August 28, 2006.
TRD-200604794
William H. Kuntz, Jr.
Executive Director
Texas Department of Licensing and Regulation
Earliest possible date of adoption: October 8, 2006
For further information, please call: (512) 463-7348
CHAPTER 76. WATER WELL DRILLERS AND
WATER WELL PUMP INSTALLERS
The Texas Department of Licensing and Regulation ("Depart-
ment") proposes amendments to existing rules at 16 Texas Ad-
ministrative Code ("TAC"), §§76.10, 76.204 - 76.206, 76.1000,
76.1004, 76.1005; new §76.250; and the repeal of §76.220 and
§76.910, regarding the water well drillers and water well pump
installers program.
These proposed rule changes are necessary to update statu-
tory references and conform rule requirements to current law.
In addition, the rule changes are needed to reorganize certain
provisions for greater clarity and readability and to delete un-
necessary provisions. A new continuing education rule is added
to make continuing education requirements consistent with 16
TAC Chapter 59, which contains the Department’s general rules
for continuing education and continuing education providers and
courses.
Section 76.10(17) and (18) are proposed for deletion because
the denitions of "continuing education" and "continuing educa-
tion program" are no longer needed with the conversion of the
water well driller and pump installer continuing education pro-
gram to 16 TAC Chapter 59. All of the following paragraphs are
renumbered. New paragraph (33) is added to make it clear that
removal of a water well pump is an operation that must be per-
formed by a licensed water well pump installer.
Section 76.204(b) and former §76.204(f) are amended to delete
an unnecessary reference to specic continuing education re-
quirements and to add a cross-reference to new §76.250. A new
§76.204(c) is added to make clear the continuing education re-
quirements for apprentices.
Section 76.205 is amended at subsections (b) and (d) to add
the word "driller" to all references to pump installers since the
rule is intended to address both apprentice drillers and appren-
tice pump installers. Also, in subsection (d) the phrase "drilling or
pump installing" is added to replace the deleted reference to pro-
cedures employed in placement and preparation for operations.
New subsection (h) is added to require apprentices to have their
registrations with them and to show them upon request.
Section 76.206(e) is deleted because continuing education re-
porting will become electronic and certicates of completion will
no longer be submitted to the Department. New subsection (g)
is added to allow apprentices to be supervised by qualied li-
censees when the supervising driller or pump installer is unavail-
able if the substitute supervising licensee is at the well site or is
within one hour’s driving time of the well site. New subsection
(h) is added to require drillers and pump installers to have their
licenses in their possession and to show them upon request.
Section 76.220 is proposed for repeal to allow for new §76.250
regarding continuing education for licensees, registrants,
providers, and courses.
Proposed new §76.250 establishes new continuing education re-
quirements for licensees and registrants. Under Texas Occu-
pations Code, §51.405 the Texas Commission of Licensing and
Regulation ("Commission") is required to recognize, prepare, or
administer continuing education programs for license holders,
and a license holder must participate in the programs to the ex-
tent required by the Commission to keep the person’s license.
The new §76.250 is proposed under this statutory provision, and
the new rule makes changes to current continuing education re-
quirements in the water well drillers and pump installers pro-
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gram. As part of a separate proposed rulemaking, the Depart-
ment’s general requirements for continuing education providers
and courses, which are contained in 16 TAC Chapter 59, will ap-
ply to providers and courses in the water well drillers and pump
installers program. In addition, the proposed new §76.250 estab-
lishes requirements that are specic to the water well drillers and
pump installers program for licensees, apprentices, providers,
and courses. The new rule requires a licensee to complete four
hours of continuing education in Department-approved courses
to renew a license. The continuing education hours must include
one hour of instruction in Texas state law and rules that regulate
the conduct of licensees, and three hours of instruction in topics
directly related to the water well industry. To renew a registra-
tion as an apprentice, a registrant must complete one hour of
instruction in Texas state law and rules that relate to the water
well driller and pump installer program. The continuing educa-
tion hours must be completed during the term of the current li-
cense or registration or, in the case of a timely renewal, within
the one-year period prior to the date of renewal. A licensee or
registrant may not receive credit for attending the same course
more than once. A licensee or registrant is required to retain a
copy of the certicate of completion for one year after the date
of completion of the course. To be approved by the Department,
a provider’s course must cover one or more of the required top-
ics. The rule will apply to license and registration renewals and
to providers and courses upon the effective date of the rule.
Section 76.910 is proposed for repeal because it contains provi-
sions that the department complies with based on other statutory
requirements.
Section 76.1000 is amended at subsection (b)(5) to require that
closed loop geothermal wells have the top 10 feet of the annu-
lar space lled with impervious bentonite or similar material, as
opposed to the current requirement that the top 30 feet be so
lled. Subsection (c)(2) is amended to add the phrase "steel
casing." The amended rule will allow wells to be completed with-
out a surface slab or block when either steel casing or a pitless
adapter is used. Subsection (g) is amended by deleting the word
"adjacent" in two places and adding the word "any" to make it
clear that drill cuttings or spoil may not be spilled onto another
person’s property without that person’s consent rather than lim-
iting the prohibition to adjacent property. New subsection (m) is
added to prohibit the use of pump column material that has been
used in the production of oil or gas that has been contaminated
with substances that may not be placed in regulated wells.
Section 76.1004 is amended by adding to subsection (a) a re-
quirement that wells also be capped and plugged in compliance
with local ground water conservation district rules or applicable
city ordinances. Subsection (a)(4) is amended by adding provi-
sions prohibiting use of bentonite grout as a plugging material if
a water zone contains chlorides above 1500 parts per million or if
hydro carbons are present. Subsection (b) is amended by delet-
ing the phrase "leave mounded" and replacing it with language
to make it more clear that backll material should be mounded
to compensate for settling. Subsection (c) is amended to delete
requirements that the top two feet of wells that are dry holes be
plugged with cement and language is added to require mound-
ing of backll material as in subsection (b) stated above.
Section 76.1005(a)(6) is amended by deleting the phrases "close
proximity to a potential" and "could negatively affect groundwa-
ter" to remove non-specic references. Now water wells drilled
before June 1, 1983 that are within fty feet of a source of con-
tamination that affects quality of the water produced are subject
to plugging or modication requirements ordered by the depart-
ment.
William H. Kuntz, Jr., Executive Director, has determined that for
the rst ve-year period the proposed amendments, new rule,
and repeal are in effect there will be no signicant costs to the
state. There may be some increased workload for Department
staff in reviewing continuing education courses because the re-
view process will be somewhat more rigorous than under current
rules. However, any increase in costs to the Department is not
expected to be signicant, and additional revenue from frees es-
tablished in 16 TAC Chapter 59 should be sufcient to offset any
additional costs. There will be no cost to local government as a
result of enforcing or administering the proposed amendments,
new rule, and repeal.
Mr. Kuntz also has determined that for each year of the rst
ve-year period the amendments, new rule, and repeal are in
effect, the public benet will be that rule requirements for water
well drillers, pump installers, and apprentices will be clearer and
better organized. Continuing education taken by licensees and
registrants will be subject to minimum standards, consistent with
other Department programs. These standards should serve to
increase or maintain the skills and competence of licensees and
registrants, who in turn provide services to the public.
There will be some economic costs to certain persons who are
required to comply with the rule changes, including small or mi-
cro-businesses. Fees for continuing education providers will be
those stated in 16 TAC Chapter 59. The Departments antici-
pates that the cost to providers will not be unduly high relative to
the benets to the public and licensees of enforcing standards
for continuing education.
Comments on the proposal may be submitted to Caroline
Jackson, Legal Assistant, Texas Department of Licensing
and Regulation, P.O. Box 12157, Austin, Texas 78711, or
facsimile (512) 475-3032, or electronically: caroline.jackson@li-
cense.state.tx.us. The deadline for comments is 30 days after
publication in the Texas Register.
16 TAC §§76.10, 76.204 - 76.206, 76.250, 76.1000, 76.1004,
76.1005
The amendments and new rules are proposed under Texas Oc-
cupations Code, Chapters 51, 1901, and 1902, which authorizes
the Department to adopt rules as necessary to implement this
chapter and any other law establishing a program regulated by
the Department.
The statutory provisions affected by the amendments and new
rule are those set forth in Texas Occupations Code, Chapters
51, 1901, and 1902. No other statutes, articles, or codes are
affected by the proposal.
§76.10. Denitions.
The following words and terms, when used in this chapter, shall have
the following meanings, unless the context clearly indicates otherwise.
(1) - (16) (No change.)
[(17) Continuing Education--Four (4) hours of education
per year required, including one (1) hour dedicated to the Water Well
Driller/Pump Installer Statutes and Rules course as a condition of li-
cense or registration renewal under the Code and/or Rules.]
[(18) Continuing Education Program--A formal offering of
instruction or information to licensees, registrants, or certicate holders
for the purpose of maintaining skills necessary for the protection of
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groundwater and the health and general welfare of the citizens and the
competent practice of the construction of water wells, the installation
of pumps or pumping equipment or water well monitoring. A school,
clinic, forum, lecture, course of study, educational seminar, workshop,
conference, convention, or short course approved by the Department,
may offer such programs.]
(17) [(19)] Dry litter poultry facility--Fully enclosed poul-
try operation where wood shavings or similar material is used as litter.
(18) [(20)] Easy access--Access is not obstructed by other
equipment and the tting can be removed and replaced with a minimum
of tools without risk of breakage of the attachment parts.
(19) [(21)] Edwards aquifer--That portion of an arcuate
belt of porous, water bearing, predominantly carbonate rocks known
as the Edwards and Associated Limestones in the Balcones Fault Zone
trending from west to east to northeast in Kinney, Uvalde, Medina,
Bexar, Comal, Hays, Travis, Williamson, and Bell Counties; and
composed of the Salmon Peak Limestone, McKnight Formation,
West Nueces Formation, Devil’s River Limestone, Person Formation,
Kainer Formation, Edwards Formation and Georgetown Formation.
The permeable aquifer units generally overlie the less-permeable Glen
Rose Formation to the south, overlie the less-permeable Comanche
Peak and Walnut formations north of the Colorado River, and underlie
the less-permeable Del Rio Clay regionally.
(20) [(22)] Environmental soil boring--An articial exca-
vation constructed to measure or monitor the quality and quantity or
movement of substances, elements, chemicals, or uids beneath the
surface of the ground. The term shall not include any well that is used
in conjunction with the production of oil, gas, or any other minerals.
(21) [(23)] Executive Director--means the executive direc-
tor of the Department.
(22) [(24)] Flapper--The clapper, closing, or checking de-
vice within the body of the check valve.
(23) [(25)] Foreign substance--Constituents that includes
recirculated tailwater and open-ditch water when a pump discharge
pipe is submerged in the ditch.
(24) [(26)] Freshwater--Water whose bacteriological,
physical, and chemical properties are such that it is suitable and
feasible for benecial use.
(25) [(27)] Granular sodium bentonite--Sized, coarse
ground, untreated, sodium based bentonite (montmorillonite) which
has the specic characteristic of swelling in freshwater.
(26) [(28)] Groundwater conservation district--Any district
or authority to which Chapter 36, Water Code, applies and that has the
authority to regulate the spacing or production of water wells.
(27) [(29)] Injection well includes:
(A) an air-conditioning return ow well used to return
water that has been used for heating or cooling in a heat pump to the
aquifer that supplied the water;
(B) a cooling water return ow well used to inject water
that has been used for cooling;
(C) a drainage well used to drain surface uid into a
subsurface formation;
(D) a recharge well used to replenish water in an
aquifer;
(E) a saltwater intrusion barrier well used to inject water
into a freshwater aquifer to prevent the intrusion of salt water into fresh
water;
(F) a sand backll well used to inject a mixture of water
and sand, mill tailings, or other solids into subsurface mines;
(G) a subsidence control well used to inject uids into
a non-oil-producing or non-gas-producing zone to reduce or eliminate
subsidence associated with the overdraft of fresh water; and
(H) a closed system geothermal well used to circulate
water, other uids, or gases through the earth as a heat source or heat
sink.
(28) [(30)] Irrigation distribution system--A device or
combination of devices having a hose, pipe, or other conduit which
connects directly to any water well or reservoir connected to the well,
through which water or a mixture of water and chemicals is drawn and
applied to land. The term does not include any hand held hose sprayer
or other similar device, which is constructed so that an interruption in
water ow automatically prevents any backow to the water source.
(29) [(31)] Monitoring well--An articial excavation con-
structed to measure or monitor the quality and/or quantity or move-
ment of substances, elements, chemicals, or uids beneath the surface
of the ground. Included within this denition are environmental soil
borings, piezometer wells, observation wells, and recovery wells. The
term shall not include any well that is used in conjunction with the pro-
duction of oil, gas, coal, lignite, or other minerals.
(30) [(32)] Mud for drilling--A relatively homogenous,
viscous uid produced by the suspension of clay-size particles in water
or the additives of bentonite or polymers.
(31) [(33)] Piezometer--A device so constructed and sealed
as to measure hydraulic head at a point in the subsurface.
(32) [(34)] Piezometer well--A well of a temporary nature
constructed to monitor well standards for the purpose of measuring
water levels or used for the installation of piezometer resulting in the
determination of locations and depths of permanent monitor wells.
(33) Placement and preparation for operation of equipment
and materials--Includes but is not limited to removing the pump.
(34) [(35)] Plugging--An absolute sealing of the well bore.
(35) [(36)] Pollution--The alteration of the physical, ther-
mal, chemical, or biological quality of, or the contamination of, any
water that renders the water harmful, detrimental, or injurious to hu-
mans, animals, vegetation, or property, or to public health, safety, or
welfare, or impairs the usefulness or the public enjoyment of the water
for any or reasonable purpose.
(36) [(37)] Potable water--Water which is safe for human
consumption in that it is free from impurities in amounts sufcient to
cause disease or harmful physiological effects. For purposes of this
chapter, water may be rendered potable by adding chlorine bleach at
the rate of one (1) gallon of bleach for every 500 gallons of water.
(37) [(38)] Public water system--A system supplying water
to a number of connections or individuals, as dened by current rules
and regulations of the Texas Commission on Environmental Quality,
30 TAC Chapter 290.
(38) [(39)] Recharge zone--Generally, that area where the
stratigraphic units constituting the Edward Aquifer crop out, including
the outcrops of other geologic formations in proximity to the Edwards
Aquifer, where caves, sinkholes, faults, fractures, or other permeable
features would create a potential for recharge of surface waters into the
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Edwards Aquifer. The recharge zone is identied as that area desig-
nated as such in ofcial maps in the appropriate regional ofce of the
Texas Commission on Environmental Quality.
(39) [(40)] Recovery well--A well constructed for the pur-
pose of recovering undesirable groundwater for treatment or removal
of contamination.
(40) [(41)] Sanitary well seal--A watertight device to main-
tain a junction between the casing and the pump column.
(41) [(42)] Test well--A well drilled to explore for ground-
water.
(42) [(43)] Undesirable water--Water that is injurious to
human health and the environment or water that can cause pollution
to land or other waters.
(43) [(44)] Water or waters in the state--Groundwater,
percolating or otherwise, lakes, bays, ponds, impounding reservoirs,
springs, rivers, streams, creeks, estuaries, marshes, inlets, canals, the
Gulf of Mexico inside the territorial limits of the state, and all other
bodies of surface water, natural or articial, inland or coastal, fresh
or salt, navigable or non-navigable, and including the beds and banks
of all watercourses and bodies of surface water, that are wholly or
partially inside or bordering the state or inside the jurisdiction of the
state.
(44) [(45)] Well--A water well, test well, injection well, de-
watering well, monitoring well, closed loop geothermal well, piezome-
ter well, observation well, or recovery well.
(45) [(46)] State of Texas Well Report (Well Log)--A log
recorded on forms prescribed by the Department, at the time of drilling
showing the depth, thickness, character of the different strata pene-
trated, location of water-bearing strata, depth, size, and character of
casing installed, together with any other data or information required
by the Executive Director.
§76.204. License and Apprentice Registration Renewal.
(a) On or before the expiration date of the license or registra-
tion, the licensee or registrant shall pay an annual renewal fee to the
Department and submit an application for renewal.
(b) To renew a license, the licensee is required to show proof of
four (4) hours of continuing education in compliance with §76.250(b)
[with one (1) hour dedicated to the Water Well Driller/Pump Installer
Statutes and Rules course].
(c) To renew an apprentice registration the registrant is re-
quired to show proof of one hour of continuing education in compliance
with §76.250(c).
(d) [(c)] Late renewal fees for licenses and registrations issued
under this chapter are provided under §60.83 of this title (relating to
Late Renewal Fees).
(e) [(d)] A person’s registration will not be renewed unless
their supervisor’s well driller and/or pump installer license is current.
(f) [(e)] Requests to waive the Continuing Education require-
ments because the license holder does not supervise, contract with the
public, or has retired from the drilling or pump service industry shall:
(1) be submitted in writing to the Department;
(2) contain a detailed explanation of the conditions under
which the waiver is requested,
(3) be accompanied by the renewal fee, and
(4) be inactive for a minimum of one (1) year.
(g) [(f)] To re-instate a driller and/or pump installer license to
supervise and/or contract with the public, the driller and/or pump in-
staller must submit four (4) hours of continuing education in compli-
ance with §76.250(b) [with one (1) hour dedicated to the Water Well
Driller/Pump Installer Statutes and Rules course].
§76.205. Registration for Driller and/or Pump Installer Apprentice-
ship.
(a) (No change.)
(b) A registered driller or pump installer apprentice shall rep-
resent his supervising driller or pump installer during operations at the
well site.
(c) (No change.)
(d) A registered driller/pump [pump] installer apprentice
may not perform, or offer to perform, any services associated with
drilling or pump installing [procedures employed in the placement and
preparation for operation of equipment and material used to obtain
water from a water well] except under the direct supervision of a li-
censed driller/pump [pump] installer and according to the supervising
driller/pump [pump] installer’s express directions. A driller/pump
[pump] installer apprentice’s registration may be revoked for engaging
in prohibited activities.
(e) - (g) (No change.)
(h) A driller/pump installer apprentice must have the registra-
tion issued by the department in his possession at all times and must
present the registration upon request.
§76.206. Responsibilities of the Apprentice and Supervising Driller
and/or Pump Installer.
(a) - (d) (No change.)
[(e) A one (1) hour Certicate of Completion of the Water Well
Driller/Pump Installer Statutes and Rules course shall accompany each
apprentice registration renewal.]
(e) [(f)] The licensed driller and/or licensed pump installer
shall be present at the well site at all times during all operations or
may be represented by a registered apprentice capable of immediate
communication with the licensed driller or licensed pump installer
at all times, provided that the licensed driller and/or licensed pump
installer is less than one hour arrival time from the well site. The
licensed driller shall visit the well site at least once each day of
operation to direct the manner in which the operations are conducted.
(f) [(g)] The supervising licensed driller and/or licensed pump
installer is responsible for compliance with the Texas Occupations
Code, Chapters 1901 and 1902 and Department Rules.
(g) If the supervising driller or pump installer is unavailable,
he may be represented by another licensed driller or pump installer
who:
(1) is employed by the apprentice’s employer;
(2) meets the requirements set forth in §76.205; and
(3) is either at the well site or can be at the site within one
(1) hour driving time.
(h) A driller and/or pump installer must have the license issued
by the department in his possession at all times and must present the
license upon request.
[(h) If the supervising driller or pump installer is unavailable,
he may be represented by any other licensed driller or licensed pump
installer employed by the same company who can be at the well site
within one (1) hour.]
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§76.250. Continuing Education.
(a) Terms used in this section have the meanings assigned by
Chapter 59 of this title, unless the context indicates otherwise.
(b) To renew a license as a driller or pump installer, a licensee
must complete 4 hours of continuing education in courses approved
by the department. The continuing education hours must include the
following:
(1) one hour of instruction dedicated to the Water Well
Driller/Pump Installer statutes and rules; and
(2) three hours of instruction in topics directly related to
the water well industry, including but not limited to well and water well
pump standards, geologic characteristics of the state, state groundwater
laws and related regulations, well construction and pump installation
practices and techniques, health and safety, environmental protection,
technological advances, or business management.
(c) To renew a registration as an apprentice, a registrant must
complete a 1 hour department-approved continuing education course
dedicated to the Water Well Driller/Pump Installer statutes and rules.
(d) The continuing education hours must have been completed
within the term of the current license or registration, in the case of a
timely renewal. For a late renewal, the continuing education hours must
have been completed within the one year period immediately prior to
the date of renewal.
(e) A licensee or registrant may not receive continuing educa-
tion credit for attending the same course more than once.
(f) Licensees and registrants shall retain a copy of the certi-
cate of completion for a course for one year after the date of comple-
tion. In conducting any inspection or investigation of the licensee, the
department may examine the licensee’s or registrant’s records to deter-
mine compliance with this subsection.
(g) To be approved under Chapter 59 of this title, a provider’s
course must be dedicated to instruction in one or more of the topics
listed in subsection (b) of this section, and the provider must be regis-
tered under Chapter 59 of this title.
(h) Except as provided in subsection (i) of this section, this
section shall apply to providers and courses for licensees and registrants
upon the effective date of this section.
(i) A continuing education provider that was approved by the
Department before the effective date of this section may continue to
offer for credit continuing education courses that were approved by the
Department before the effective date of this section, until August 31,
2007.
§76.1000. Technical Requirements--Locations and Standards of
Completion for Wells.
(a) (No change.)
(b) In all wells where plastic casing is used, except when a
steel or polyvinyl chloride (PVC) sleeve or pitless adapter, as described
in paragraph (3) of this subsection, is used, a concrete slab or sealing
block shall be placed above the cement slurry around the well at the
ground surface.
(1) - (4) (No change.)
(5) The annular space of a closed loop geothermal well
used to circulate water or other uids shall be backlled to the total
depth with impervious bentonite or similar material, closed loop injec-
tion well where there is no water or only one zone of water is encoun-
tered you may use sand, gravel or drill cuttings to back ll up to ten
(10) [thirty (30)] feet from the surface. The top ten (10) [thirty (30)]
feet shall be lled with impervious bentonite or similar materials and
meets the standards pursuant to Texas Commission on Environmental
Quality 30 TAC, Chapter 331.
(c) In wells where a steel or PVC sleeve is used:
(1) (No change.)
(2) A slab or block as described in paragraph (1) and (2) of
this subsection is required above the cement slurry except when steel
casing or a pitless adapter is used. Pitless adapters may be used in such
wells provided that:
(A) - (C) (No change.)
(d) - (f) (No change.)
(g) Each licensed well driller drilling, deepening, or altering a
well shall keep any drilling uids, tailings, cuttings, or spoils contained
in such a manner so as to prevent spillage onto any [adjacent] property
not under the jurisdiction or control of the well owner without the [ad-
jacent] property owners’ written consent.
(h) - (l) (No change.)
(m) Pump column material that has been used in the produc-
tion of oil or gas or has been exposed to contamination may not be
placed in a well regulated by this department.
§76.1004. Technical Requirements--Standards for Capping and
Plugging of Wells and Plugging Wells that Penetrate Undesirable
Water or Constituent Zones.
(a) All wells which are required to be plugged or capped un-
der Texas Occupations Code Chapters 1901 and 1902 or this Chapter
shall be plugged and capped in accordance with the following speci-
cations and in compliance with the local groundwater conservation
district rules or incorporated city ordinances:
(1) - (3) (No change.)
(4) In lieu of the procedure in paragraph (3) of this section,
the well shall be pressure lled via a tremie tube with clean bentonite
grout of a minimum 9.1 pounds per gallon weight followed by a cement
plug extending from land surface to a depth of not less than two (2)
feet, or if the well to be plugged has one hundred (100) feet or less
of standing water the entire well may be lled with a solid column
of 3/8 inch or larger granular sodium bentonite hydrated at frequent
intervals while strictly adhering to the manufacturers’ recommended
rate and method of application. If a bentonite grout is used, the entire
well from not less than two (2) feet below land surface may be lled
with the bentonite grout. The top two (2) feet above any bentonite
grout or granular sodium bentonite shall be lled with cement as an
atmospheric barrier. Bentonite grout may not be used if a water zone
contains chlorides above 1500 ppm or if hydrocarbons are present.
(5) (No change.)
(b) Large hand dug and bored wells 36-inches or greater in
diameter to one hundred (100) feet in depth may be plugged by back
lling with compacted clay or caliche to surface. All removable debris
shall be removed from the well. If the well contains standing water,
it shall be chlorinated by adding chlorine bleach at a rate of one (1)
gallon of bleach for every ve hundred (500) gallons of standing water.
The backll material shall be mounded above the surrounding surface
[Leave mounded] to compensate for settling.
(c) Wells which do not encounter groundwater (dry holes) may
be plugged by backlling with drill cuttings from total depth to [within
two (2) feet of] the surface. The backll material shall be mounded
above the surrounding surface to compensate for settling. [; where a
two (2) feet cement plug shall be poured.]
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(d) - (e) (No change.)
§76.1005. Technical Requirements--Standards for Water Wells
(Drilled before June 1, 1983).
(a) Wells drilled prior to June 1, 1983, unless abandoned, shall
be grandfathered from this chapter without further modication unless
the well is found to be a threat to public health and safety or to ground-
water quality. A threat to public health and safety or to groundwater
quality shall include, but is not limited to the following:
(1) - (5) (No change.)
(6) water wells located within fty (50) feet of a [close
proximity to a potential] source of contamination which affects the
[could negatively affect groundwater] quality of water produced by the
well.
(b) - (e) (No change.)
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Ofce of the Secretary of State on August 28, 2006.
TRD-200604795
William H. Kuntz, Jr.
Executive Director
Texas Department of Licensing and Regulation
Earliest possible date of adoption: October 8, 2006
For further information, please call: (512) 463-7348
16 TAC §76.220, §76.910
(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the ofces
of the Texas Department of Licensing and Regulation or in the Texas
Register ofce, Room 245, James Earl Rudder Building, 1019 Brazos
Street, Austin.)
The repeal is proposed under Texas Occupations Code, Chap-
ters 51, 1901, and 1902, which authorizes the Department to
adopt rules as necessary to implement this chapter and any
other law establishing a program regulated by the Department.
The statutory provisions affected by the repeal are those set forth
in Texas Occupations Code, Chapters 51, 1901, and 1902. No
other statutes, articles, or codes are affected by the repeal.
§76.220. Continuing Education.
§76.910. Disciplinary Actions--Disposition of Application.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Ofce of the Secretary of State on August 28, 2006.
TRD-200604796
William H. Kuntz, Jr.
Executive Director
Texas Department of Licensing and Regulation
Earliest possible date of adoption: October 8, 2006
For further information, please call: (512) 463-7348
TITLE 22. EXAMINING BOARDS
PART 14. TEXAS OPTOMETRY BOARD
CHAPTER 273. GENERAL RULES
22 TAC §273.4
The Texas Optometry Board proposes amendments to §273.4
concerning fees. The amendments raise the license renewal
fees by $2.00 in order to provide funding for the appropriations
made by the 79th Legislature. Amendments also change the
late renewal fee for renewals one to ninety days late, and for
renewals 90 to 365 days late, and the late fee for failure to timely
obtain continuing education, since these fees are based on the
license renewal fee.
Chris Kloeris, Executive Director of the Texas Optometry Board,
has determined that, for the rst ve-year period the amend-
ments are in effect there will be no scal implications for local
government as a result of enforcing or administering the amend-
ments. For state government, there will be increased revenue of
$6,800.00 of the rst year of the biennium and each year there-
after that the amended license fee amounts are in effect. In-
creased revenue of $390.00 each year will be realized due to
the modication of the late renewal amount. Increased revenue
of less than $100 of the rst year and each year thereafter that
fee amounts are in effect is expected from the amendment to the
increase for late continuing education compliance.
Chris Kloeris also has determined that for each of the rst ve
years the amendments are in effect, the public benet antici-
pated as a result of enforcing the amendments will be that fund-
ing of programs authorized by the 79th Legislature including ad-
ditional investigative travel, acquisition of information technology
and salary adjustments are implemented, and that licensees will
timely renew licenses.
The economic costs for persons who are required to comply with
the amendments, including small businesses, will be the same
additional $2.00 license fee increase for each license holder. No
disparate effect is foreseen on small or micro-businesses as the
fee is imposed on individual professionals regardless of the size
of any business. The late renewal fee is only imposed on individ-
uals failing to timely pay or obtain continuing education. Com-
ments are solicited if a disparate cost of compliance can be es-
tablished.
Comments on the proposal may be submitted to Chris Kloeris,
Executive Director, Texas Optometry Board, 333 Guadalupe
Street, Suite 2-420, Austin, Texas 78701-3942. The deadline
for furnishing comments is thirty days after publication in the
Texas Register.
The amendment is proposed under the Texas Optometry Act,
Texas Occupations Code, §§351.151, 351.152, 351.304, and
351.308. No other sections are affected by the amendments.
The Texas Optometry Board interprets §351.151 as authorizing
the adoption of procedural and substantive rules for the regula-
tion of the optometric profession; §351.152 as granting the Board
the authority to establish by rule reasonable and necessary fees
to cover the costs of administering the act; §351.304 as setting
the requirements for late renewal fees, and §351.308 as setting
the fee for delayed continuing education compliance.
§273.4. Fees (Not Refundable).
(a) - (f) (No change.)
(g) License Renewal $184.00 [$182.00] plus $200.00 addi-
tional fee required by Section 351.153 of the Act, and plus $1.00 fee re-
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quired by House Bill 2985, 78th Legislature. The inactive licensee fee
does not include $200.00 additional fee. Total fees: $385.00 [$383.00]
active renewal; $185.00 [$183] inactive renewal
(h) License fee for late renewal, one to 90 days late: $276.00
[$273.00] plus $200.00 additional fee required by Section 351.153 of
the Act, and plus $1.00 fee required by House Bill 2985, 78th Legis-
lature. The inactive licensee fee does not include $200.00 additional
fee. Total late license fees: $477.00 [$474.00] active renewal; $277.00
[$274.00] inactive renewal
(i) License fee for late renewal, 90 days to one year late:
$368.00 [$364.00] plus $200.00 additional fee required by Section
351.153 of the Act, and plus $1.00 fee required by House Bill 2985,
78th Legislature. The inactive licensee fee does not include $200.00
additional fee. Total late license fees: $569.00 [$565.00] active
renewal; $369.00 [$365.00] inactive renewal
(j) Late fees (for all renewals with delayed continuing educa-
tion) $184.00 [$175.00]
(k) - (o) (No change.)
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.





Earliest possible date of adoption: October 8, 2006
For further information, please call: (512) 305-8502
PART 15. TEXAS STATE BOARD OF
PHARMACY
CHAPTER 283. LICENSING REQUIREMENTS
FOR PHARMACISTS
22 TAC §283.8
The Texas State Board of Pharmacy proposes amendments
to §283.8, concerning Reciprocity Requirements. The amend-
ments, if adopted, will require reciprocity applicants to submit
ngerprint information in order for the Board to access criminal
history information.
Gay Dodson, R.Ph., Executive Director/Secretary, has deter-
mined that, for the rst ve-year period the rule is in effect, there
will be no scal implications for state or local government as a
result of enforcing or administering the rule.
Ms. Dodson has determined that, for each year of the rst ve-
year period the rule will be in effect, the public benet antici-
pated as a result of enforcing the rule will be to ensure that only
qualied individuals are working in pharmacies as pharmacists.
Individuals who are required to comply with this section will be
required to pay a fee of approximately $50 for accessing criminal
history information which includes the cost of submitting nger-
print information and paying associated costs to the Texas De-
partment of Safety and Federal Bureau of Investigations.
Comments on the proposed amendments may be submitted to
Allison Benz, R.Ph., M.S., Director of Professional Services,
Texas State Board of Pharmacy, 333 Guadalupe Street, Suite
3-600, Austin, Texas 78701, FAX (512) 305-8082. Comments
must be received by 5:00 p.m., October 20, 2006.
The amendments are proposed under §551.002, and §554.051
of the Texas Pharmacy Act (Chapters 551 - 566 and 568 - 569,
Texas Occupations Code) and §411.084 of the Government
Code. The Board interprets §551.002 as authorizing the agency
to protect the public through the effective control and regulation
of the practice of pharmacy. The Board interprets §554.051(a)
as authorizing the agency to adopt rules for the proper ad-
ministration and enforcement of the Act. The Board interprets
§411.084 as authorizing the agency to obtain criminal history
information from the Federal Bureau of Investigations.
The statutes affected by this rule: Texas Pharmacy Act, Chap-
ters 551 - 566 and 568 - 569, Texas Occupations Code; Chapter
411, Government Code.
§283.8. Reciprocity Requirements.
(a) All applicants for licensure by reciprocity shall:
(1) (No change.)
(2) meet all requirements necessary in order for the Board
to access the criminal history record information, including submitting
ngerprint information and being responsible for all associated costs;
(3) [(2)] complete the Texas and NABP applications for
reciprocity. (Any fraudulent statement made in the application for reci-
procity is grounds for denial of the application; if such application is
granted, any fraudulent statement is grounds for suspension, revoca-
tion, and/or cancellation of any license so granted by the board);
(4) [(3)] present to the board proof of initial licensing by
examination and proof that their current license and any other license
or licenses granted to the applicant by any other state have not been
suspended, revoked, canceled, surrendered, or otherwise restricted for
any reason; and
(5) [(4)] pass the Texas Pharmacy Jurisprudence Examina-
tion with a minimum grade of 75. (The passing grade may be used
for the purpose of licensure by reciprocity for a period of two years
from the date of passing the examination.) Should the applicant fail to
achieve a minimum grade of 75 on the Texas Pharmacy Jurisprudence
Examination, such applicant, in order to be licensed, shall retake the
Texas Pharmacy Jurisprudence Examination as specied in §283.11 of
this title (relating to Examination Retake Requirements) until such time
as a minimum grade of 75 is achieved.
(b) - (e) (No change.)
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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Earliest possible date of adoption: October 8, 2006
For further information, please call: (512) 305-8028
CHAPTER 291. PHARMACIES
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SUBCHAPTER A. ALL CLASSES OF
PHARMACIES
22 TAC §291.21
The Texas State Board of Pharmacy proposes amendments to
§291.21, concerning Notication to Consumers. The amend-
ments, if adopted, will require pharmacies that maintain a gener-
ally accessible website to post on its home webpage, information
on how to le a complaint with the Board.
Gay Dodson, R.Ph., Executive Director/Secretary, has deter-
mined that, for the rst ve-year period the rule is in effect, there
will be no scal implications for state or local government as a
result of enforcing or administering the rule.
Ms. Dodson has determined that, for each year of the rst ve-
year period the rule will be in effect, the public benet anticipated
as a result of enforcing the rule will be to ensure consumers us-
ing a pharmacy’s webpage to obtain prescription drugs receive
notication as to how to le a complaint with the Board. There is
minimal scal impact for individuals, small or large businesses
or to other entities which are required to comply with this sec-
tion, which includes costs to modify the pharmacy’s website to
comply with the rule.
Comments on the proposed amendments may be submitted to
Allison Benz, R.Ph., M.S., Director of Professional Services,
Texas State Board of Pharmacy, 333 Guadalupe Street, Suite
3-600, Austin, Texas 78701, FAX (512) 305-8082. Comments
must be received by 5:00 p.m., October 20, 2006.
The amendments are proposed under §§551.002, 554.051,
and 562.1045 of the Texas Pharmacy Act (Chapters 551 - 566
and 568 - 569, Texas Occupations Code). The Board interprets
§551.002 as authorizing the agency to protect the public through
the effective control and regulation of the practice of pharmacy.
The Board interprets §554.051(a) as authorizing the agency to
adopt rules for the proper administration and enforcement of the
Act. The Board interprets §562.1045 as authorizing the agency
to adopt rules requiring pharmacies that maintain a generally
accessible site on the Internet to post certain information on
how to le a complaint with the Board.
The statutes affected by this rule: Texas Pharmacy Act, Chap-
ters 551 - 566 and 568 - 569, Texas Occupations Code.
§291.21. Notication to Consumers.
(a) Pharmacy.
(1) Every licensed pharmacy shall provide notication to
consumers of the name, mailing address, Internet site address, and tele-
phone number of the board for the purpose of directing complaints con-
cerning the practice of pharmacy to the board. Such notication shall
be provided as follows.
(A) (No change.)
(B) If the prescription drug order is delivered to patients
at their residence or other designated location, the pharmacy shall pro-
vide with each dispensed prescription a written notication in type size
no smaller than ten-point Times Roman which states the following:
"Complaints concerning the practice of pharmacy may be led with
the Texas State Board of Pharmacy at: (list the mailing address, In-
ternet site address, telephone number of the board, and if applicable a
toll-free telephone number for ling complaints)." If multiple prescrip-
tions are delivered to the same location, only one such notice shall be
required. The provisions of this paragraph do not apply to prescriptions
for patients in facilities where drugs are administered to patients by a
person required to do so by the laws of the state (i.e., nursing homes).
[(C) The provisions of this section do not apply to pre-
scriptions for patients in facilities where drugs are administered to pa-
tients by a person required to do so by the laws of the state (i.e., nursing
homes).]
(2) A pharmacy that maintains a generally accessible site
on the Internet and that is located in Texas or sells or distributes pre-
scription drugs through this site to residents of this state shall post: [the
following information on the pharmacy’s initial home page and on the
page where a sale of prescription drugs occurs.]
(A) on the pharmacy’s initial home page, general infor-
mation on how to le a complaint about the pharmacy with the board.
For the purposes of this paragraph, the pharmacy’s initial home page is
the page where a consumer may order a prescription rell;
(B) specic information on how to le a complaint that
is no more than two links away from the pharmacy’s initial home page
including the board’s telephone number, mailing address, and Internet
website address. This information may be provided through a link to
the board’s complaint process information on the board’s webpage; and
(C) the following information on the pharmacy’s initial
home page and on the page where a sale of prescription drugs occurs:
(i) Information on the ownership of the pharmacy,
to include at a minimum, the:
(I) owner’s name or if the owner is a partnership
or corporation, the partnership’s or corporation’s name and the name
of the chief operating ofcer;
(II) owner’s address;
(III) owner’s telephone number; and
(IV) year the owner began operating pharmacies
in the United States;
(ii) The Internet address and toll free telephone
number that a consumer may use to:
(I) report medication/device problems to the
pharmacy; and
(II) report business compliance problems.
(iii) Information about each pharmacy that dis-
penses prescriptions for this site, to include at a minimum, the:
(I) pharmacy’s name, address, and telephone
number;
(II) name of the pharmacist responsible for oper-
ation of the pharmacy;
(III) Texas pharmacy license number for the
pharmacy and a link to the Internet site maintained by the Texas State
Board of Pharmacy; and
(IV) the names of all other states in which the
pharmacy is licensed, the license number in that state, and a link to
the Internet site of the entity that regulates pharmacies in that state, if
available.
(iv) A pharmacy whose Internet site has been
awarded a Veried Internet Pharmacy Practice Site (VIPPS) certica-
tion by the National Association of Boards of Pharmacy shall be in
compliance with this subparagraph by displaying the VIPPS seal on
the pharmacy internet site.
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[(A) Information on the ownership of the pharmacy, to
include at a minimum, the:]
[(i) owner’s name or if the owner is a partnership or
corporation, the partnership’s or corporation’s name and the name of
the chief operating ofcer;]
[(ii) owner’s address;]
[(iii) owner’s telephone number; and]
[(iv) year the owner began operating pharmacies in
the United States;]
[(B) The Internet address and toll free telephone num-
ber that a consumer may use to:]
[(i) report medication/device problems to the phar-
macy; and]
[(ii) report business compliance problems.]
[(C) Information about each pharmacy that dispenses
prescriptions for this site, to include at a minimum, the:]
[(i) pharmacy’s name, address, and telephone num-
ber;]
[(ii) name of the pharmacist responsible for opera-
tion of the pharmacy;]
[(iii) Texas pharmacy license number for the phar-
macy and a link to the Internet site maintained by the Texas State Board
of Pharmacy; and]
[(iv) the names of all other states in which the phar-
macy is licensed, the license number in that state, and a link to the Inter-
net site of the entity that regulates pharmacies in that state, if available.]
[(3) A pharmacy whose Internet site has been awarded a
Veried Internet Pharmacy Practice Site (VIPPS) certication by the
National Association of Boards of Pharmacy shall be in compliance
with paragraph (2) of this subsection by displaying the VIPPS seal on
the pharmacy internet site.]
(b) (No change.)
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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Earliest possible date of adoption: October 8, 2006
For further information, please call: (512) 305-8028
SUBCHAPTER B. COMMUNITY PHARMACY
(CLASS A)
22 TAC §291.34
The Texas State Board of Pharmacy proposes amendments to
§291.34, concerning Records. The amendments, if adopted, will
require pharmacies to supply records when requested by the
Texas State Board of Pharmacy within 72 hours of the request.
Gay Dodson, R.Ph., Executive Director/Secretary, has deter-
mined that, for the rst ve-year period the rule is in effect, there
will be no scal implications for state or local government as a
result of enforcing or administering the rule.
Ms. Dodson has determined that, for each year of the rst ve-
year period the rule will be in effect, the public benet anticipated
as a result of enforcing the rule will be to ensure records are
produced to the Board within 72 hours of a request. There is no
scal impact for individuals, small or large businesses or to other
entities which are required to comply with this section.
Comments on the proposed amendments may be submitted to
Allison Benz, R.Ph., M.S., Director of Professional Services,
Texas State Board of Pharmacy, 333 Guadalupe Street, Suite
3-600, Austin, Texas 78701, FAX (512) 305-8082. Comments
must be received by 5:00 p.m., October 20, 2006.
The amendments are proposed under §551.002, and §554.051
of the Texas Pharmacy Act (Chapters 551 - 566 and 568 - 569,
Texas Occupations Code). The Board interprets §551.002 as
authorizing the agency to protect the public through the effective
control and regulation of the practice of pharmacy. The Board
interprets §554.051(a) as authorizing the agency to adopt rules
for the proper administration and enforcement of the Act.
The statutes affected by this rule: Texas Pharmacy Act, Chap-
ters 551 - 566 and 568 - 569, Texas Occupations Code.
§291.34. Records.
(a) Maintenance of records.
(1) Every inventory or other record required to be kept
under the provisions of §291.31 of this title (relating to Denitions),
§291.32 of this title (relating to Personnel), §291.33 of this title
(relating to Operational Standards), §291.34 of this title (relating to
Records), and §291.35 of this title (relating to Ofcial Prescription
Requirements), contained in Community Pharmacy (Class A) shall
be: [kept by the pharmacy and be available, for at least two years from
the date of such inventory or record, for inspecting and copying by
the board or its representative and to other authorized local, state, or
federal law enforcement agencies.]
(A) kept by the pharmacy and be available, for at least
two years from the date of such inventory or record, for inspecting and
copying by the board or its representative and to other authorized local,
state, or federal law enforcement agencies; and
(B) supplied by the pharmacy within 72 hours, if re-
quested by an authorized agent of the Texas State Board of Pharmacy.
Failure to provide the records set out in this section, either on site or
within 72 hours, constitutes prima facie evidence of failure to keep and
maintain records in violation of the Act.
(2) - (4) (No change.)
(b) - (d) (No change.)
(e) Prescription drug order records maintained in a data pro-
cessing system.
(1) (No change.)
(2) Records of dispensing.
(A) - (D) (No change.)
(E) In lieu of the printout described in subparagraph (B)
of this paragraph, the pharmacy shall maintain a log book in which
each individual pharmacist using the data processing system shall sign
a statement each day, attesting to the fact that the information entered
into the data processing system that day has been reviewed by him
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or her and is correct as entered. Such log book shall be maintained
at the pharmacy employing such a system for a period of two years
after the date of dispensing; provided, however, that the data processing
system can produce the hard-copy printout on demand by an authorized
agent of the Texas State Board of Pharmacy[, the Texas Department of
Public Safety, or the Drug Enforcement Administration]. If no printer
is available on site, the hard-copy printout shall be available within 72
[48] hours with a certication by the individual providing the printout,
which states that the printout is true and correct as of the date of entry
and such information has not been altered, amended, or modied.
(F) (No change.)
(G) The data processing system shall be capable of pro-
ducing a hard-copy printout of an audit trail for all dispensings (original
and rell) of any specied strength and dosage form of a drug (by ei-
ther brand or generic name or both) during a specied time period.
(i) (No change.)
(ii) The audit trail required in this subparagraph
shall be supplied by the pharmacy within 72 [48] hours, if requested
by an authorized agent of the Texas State Board of Pharmacy[, De-
partment of Public Safety, or Drug Enforcement Administration].
(H) Failure to provide the records set out in this subsec-
tion, either on site or within 72 [48] hours [for whatever reason], con-
stitutes prima facie evidence of failure to keep and maintain records in
violation of the Act.
(I) - (J) (No change.)
(3) - (6) (No change.)
(f) - (k) (No change.)
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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Earliest possible date of adoption: October 8, 2006
For further information, please call: (512) 305-8028
SUBCHAPTER C. NUCLEAR PHARMACY
(CLASS B)
22 TAC §291.55
The Texas State Board of Pharmacy proposes amendments
to §291.55, concerning Maintenance of Records. The amend-
ments, if adopted, will require pharmacies to supply records
when requested by the Texas State Board of Pharmacy within
72 hours of the request.
Gay Dodson, R.Ph., Executive Director/Secretary, has deter-
mined that, for the rst ve-year period the rule is in effect, there
will be no scal implications for state or local government as a
result of enforcing or administering the rule.
Ms. Dodson has determined that, for each year of the rst ve-
year period the rule will be in effect, the public benet anticipated
as a result of enforcing the rule will be to ensure records are
produced to the Board within 72 hours of a request. There is no
scal impact for individuals, small or large businesses or to other
entities which are required to comply with this section.
Comments on the proposed amendments may be submitted to
Allison Benz, R.Ph., M.S., Director of Professional Services,
Texas State Board of Pharmacy, 333 Guadalupe Street, Suite
3-600, Austin, Texas 78701, FAX (512) 305-8082. Comments
must be received by 5:00 p.m., October 20, 2006.
The amendments are proposed under §551.002, and §554.051
of the Texas Pharmacy Act (Chapters 551 - 566 and 568 - 569,
Texas Occupations Code). The Board interprets §551.002 as
authorizing the agency to protect the public through the effective
control and regulation of the practice of pharmacy. The Board
interprets §554.051(a) as authorizing the agency to adopt rules
for the proper administration and enforcement of the Act.
The statutes affected by this rule: Texas Pharmacy Act, Chap-
ters 551 - 566 and 568 - 569, Texas Occupations Code.
§291.55. Records.
(a) Maintenance of records.
(1) Every inventory or other record required to be kept un-
der this section shall be: [kept by the pharmacy and be available, for at
least two years from the date of such inventory or record, for inspect-
ing and copying by the board or its representative, and other authorized
local, state, or federal law enforcement agencies.]
(A) kept by the pharmacy and be available, for at least
two years from the date of such inventory or record, for inspecting and
copying by the board or its representative, and other authorized local,
state, or federal law enforcement agencies; and
(B) supplied by the pharmacy within 72 hours, if re-
quested by an authorized agent of the Texas State Board of Pharmacy.
Failure to provide the records set out in this subsection, either on site
or within 72 hours, constitutes prima facie evidence of failure to keep
and maintain records in violation of the Act.
(2) - (4) (No change.)
(b) Prescriptions.
(1) - (4) (No change.)
(5) Original prescription drug order records.
(A) - (B) (No change.)
(C) Original prescriptions shall be maintained in one of
the following formats:
(i) (No change.)
(ii) within a patient medication record system
provided that original prescriptions for controlled substances are
maintained separate from original prescriptions for noncontrolled
substances and [triplicate] prescriptions for Schedule II controlled
substances are maintained separate from all other original prescrip-
tions.
(D) Original prescription records other than prescrip-
tions for Schedule II controlled substances [triplicate prescriptions]
may be stored on microlm, microche, or other system which is capa-
ble of producing a direct image of the original prescription record, e.g.,
digitalized imaging system. If original prescription records are stored
in a direct imaging system, the following is applicable.
(i) - (iii) (No change.)
(6) - (7) (No change.)
(c) - (f) (No change.)
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This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.




Texas State Board of Pharmacy
Earliest possible date of adoption: October 8, 2006




The Texas State Board of Pharmacy proposes amendments to
§291.75, concerning Records. The amendments, if adopted, will
require pharmacies to supply records when requested by the
Texas State Board of Pharmacy within 72 hours of the request.
Gay Dodson, R.Ph., Executive Director/Secretary, has deter-
mined that, for the rst ve-year period the rule is in effect, there
will be no scal implications for state or local government as a
result of enforcing or administering the rule.
Ms. Dodson has determined that, for each year of the rst ve-
year period the rule will be in effect, the public benet anticipated
as a result of enforcing the rule will be to ensure records are
produced to the Board within 72 hours of a request. There is no
scal impact for individuals, small or large businesses or to other
entities which are required to comply with this section.
Comments on the proposed amendments may be submitted to
Allison Benz, R.Ph., M.S., Director of Professional Services,
Texas State Board of Pharmacy, 333 Guadalupe Street, Suite
3-600, Austin, Texas 78701, FAX (512) 305-8082. Comments
must be received by 5:00 p.m., October 20, 2006.
The amendments are proposed under §551.002, and §554.051
of the Texas Pharmacy Act (Chapters 551 - 566 and 568 - 569,
Texas Occupations Code). The Board interprets §551.002 as
authorizing the agency to protect the public through the effective
control and regulation of the practice of pharmacy. The Board
interprets §554.051(a) as authorizing the agency to adopt rules
for the proper administration and enforcement of the Act.
The statutes affected by this rule: Texas Pharmacy Act, Chap-
ters 551 - 566 and 568 - 569, Texas Occupations Code.
§291.75. Records.
(a) Maintenance of records.
(1) Every inventory or other record required to be kept un-
der the provisions of §291.71 of this title (relating to Purpose), §291.72
of this title (relating to Denitions), §291.73 of this title (relating to
Personnel), §291.74 of this title (relating to Operational Standards),
and this section contained in Institutional Pharmacy (Class C) shall
be: [kept by the institutional pharmacy and be available, for at least
two years from the date of such inventory or record, for inspecting and
copying by the board or its representative and to other authorized local,
state, or federal law enforcement agencies.]
(A) kept by the institutional pharmacy and be available,
for at least two years from the date of such inventory or record, for
inspecting and copying by the board or its representative, and to other
authorized local, state, or federal law enforcement agencies; and
(B) supplied by the pharmacy within 72 hours, if re-
quested by an authorized agent of the Texas State Board of Pharmacy.
Failure to provide the records set out in this subsection, either on site
or within 72 hours, constitutes prima facie evidence of failure to keep
and maintain records in violation of the Act.
(2) - (4) (No change.)
(b) - (g) (No change.)
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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22 TAC §291.76
The Texas State Board of Pharmacy proposes amendments
to §291.76, concerning Class C Pharmacies Located in a
Freestanding Ambulatory Surgical Center. The amendments,
if adopted, will require pharmacies to supply records when
requested by the Texas State Board of Pharmacy within 72
hours of the request.
Gay Dodson, R.Ph., Executive Director/Secretary, has deter-
mined that, for the rst ve-year period the rule is in effect, there
will be no scal implications for state or local government as a
result of enforcing or administering the rule.
Ms. Dodson has determined that, for each year of the rst ve-
year period the rule will be in effect, the public benet anticipated
as a result of enforcing the rule will be to ensure records are
produced to the Board within 72 hours of a request. There is no
scal impact for individuals, small or large businesses or to other
entities which are required to comply with this section.
Comments on the proposed amendments may be submitted to
Allison Benz, R.Ph., M.S., Director of Professional Services,
Texas State Board of Pharmacy, 333 Guadalupe Street, Suite
3-600, Austin, Texas 78701, FAX (512) 305-8082. Comments
must be received by 5:00 p.m., October 20, 2006.
The amendments are proposed under §551.002, and §554.051
of the Texas Pharmacy Act (Chapters 551 - 566 and 568 - 569,
Texas Occupations Code). The Board interprets §551.002 as
authorizing the agency to protect the public through the effective
control and regulation of the practice of pharmacy. The Board
interprets §554.051(a) as authorizing the agency to adopt rules
for the proper administration and enforcement of the Act.
The statutes affected by this rule: Texas Pharmacy Act, Chap-
ters 551 - 566 and 568 - 569, Texas Occupations Code.
§291.76. Class C Pharmacies Located in a Freestanding Ambulatory
Surgical Center.
(a) - (d) (No change.)
(e) Records.
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(1) Maintenance of records.
(A) Every inventory or other record required to be kept
under the provisions of §291.76 of this title (relating to Institutional
Pharmacy (Class C)) shall be: [kept by the pharmacy and be available,
for at least two years from the date of such inventory or record, for
inspecting and copying by the board or its representative and to other
authorized local, state, or federal law enforcement agencies.]
(i) kept by the pharmacy and be available, for at least
two years from the date of such inventory or record, for inspecting and
copying by the board or its representative, and other authorized local,
state, or federal law enforcement agencies; and
(ii) supplied by the pharmacy within 72 hours, if re-
quested by an authorized agent of the Texas State Board of Pharmacy.
Failure to provide the records set out in this subsection, either on site
or within 72 hours, constitutes prima facie evidence of failure to keep
and maintain records in violation of the Act.
(B) - (D) (No change.)
(2) - (7) (No change.)
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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The Texas State Board of Pharmacy proposes amendments to
§291.105, concerning Records. The amendments, if adopted,
will require pharmacies to supply records when requested by the
Texas State Board of Pharmacy within 72 hours of the request.
Gay Dodson, R.Ph., Executive Director/Secretary, has deter-
mined that, for the rst ve-year period the rule is in effect, there
will be no scal implications for state or local government as a
result of enforcing or administering the rule.
Ms. Dodson has determined that, for each year of the rst ve-
year period the rule will be in effect, the public benet anticipated
as a result of enforcing the rule will be to ensure records are
produced to the Board within 72 hours of a request. There is no
scal impact for individuals, small or large businesses or to other
entities which are required to comply with this section.
Comments on the proposed amendments may be submitted to
Allison Benz, R.Ph., M.S., Director of Professional Services,
Texas State Board of Pharmacy, 333 Guadalupe Street, Suite
3-600, Austin, Texas 78701, FAX (512) 305-8082. Comments
must be received by 5:00 p.m., October 20, 2006.
The amendments are proposed under §551.002, and §554.051
of the Texas Pharmacy Act (Chapters 551 - 566 and 568 - 569,
Texas Occupations Code). The Board interprets §551.002 as
authorizing the agency to protect the public through the effective
control and regulation of the practice of pharmacy. The Board
interprets §554.051(a) as authorizing the agency to adopt rules
for the proper administration and enforcement of the Act.
The statutes affected by this rule: Texas Pharmacy Act, Chap-
ters 551 - 566 and 568 - 569, Texas Occupations Code.
§291.105. Records.
(a) Maintenance of records.
(1) Every record required to be kept under this section shall
be: [kept by the pharmacy and be available, for at least two years from
the date of such record, for inspecting and copying by the board or its
representative, and other authorized local, state, or federal law enforce-
ment agencies.]
(A) kept by the pharmacy and be available, for at least
two years from the date of such record, for inspecting and copying
by the board or its representative, and other authorized local, state, or
federal law enforcement agencies; and
(B) supplied by the pharmacy within 72 hours, if re-
quested by an authorized agent of the Texas State Board of Pharmacy.
Failure to provide the records set out in this section, either on site or
within 72 hours, constitutes prima facie evidence of failure to keep and
maintain records in violation of the Act.
(2) (No change.)
(b) - (c) (No change.)
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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For further information, please call: (512) 305-8028
CHAPTER 297. PHARMACY TECHNICIANS
AND PHARMACY TECHNICIAN TRAINEES
22 TAC §297.3
The Texas State Board of Pharmacy proposes amendments to
§297.3, concerning Registration Requirements. The amend-
ments, if adopted, will prohibit a pharmacy technician from
applying as a pharmacy technician trainee.
Gay Dodson, R.Ph., Executive Director/Secretary, has deter-
mined that, for the rst ve-year period the rule is in effect, there
will be no scal implications for state or local government as a
result of enforcing or administering the rule.
Ms. Dodson has determined that, for each year of the rst ve-
year period the rule will be in effect, the public benet anticipated
as a result of enforcing the rule will be to ensure that only quali-
ed individuals are working as pharmacy technicians and phar-
macy technician trainees. There is no scal impact for small or
large businesses or to other entities which are required to com-
ply with this section.
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Comments on the proposed amendments may be submitted to
Allison Benz, R.Ph., M.S., Director of Professional Services,
Texas State Board of Pharmacy, 333 Guadalupe Street, Suite
3-600, Austin, Texas 78701, FAX (512) 305-8082. Comments
must be received by 5:00 p.m., October 20, 2006.
The amendments are proposed under §551.002, and §554.051
of the Texas Pharmacy Act (Chapters 551 - 566 and 568 - 569,
Texas Occupations Code). The Board interprets §551.002 as
authorizing the agency to protect the public through the effective
control and regulation of the practice of pharmacy. The Board
interprets §554.051(a) as authorizing the agency to adopt rules
for the proper administration and enforcement of the Act.
The statutes affected by this rule: Texas Pharmacy Act, Chap-
ters 551 - 566 and 568 - 569, Texas Occupations Code.
§297.3. Registration Requirements.
(a) General. [Effective February 1, 2007, individuals who are
not registered with the Board may not be employed as or perform the
duties of a pharmacy technician or pharmacy technician trainee.]
(1) Effective February 1, 2007, individuals who are not
registered with the Board may not be employed as or perform the
duties of a pharmacy technician or pharmacy technician trainee.
(2) Individuals who have previously applied and registered
as a pharmacy technician, regardless of the pharmacy technician’s
current registration status, may not register as a pharmacy technician
trainee.
(b) - (d) (No change.)
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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Earliest possible date of adoption: October 8, 2006
For further information, please call: (512) 305-8028
CHAPTER 311. CODE OF CONDUCT
22 TAC §311.1
The Texas State Board of Pharmacy proposes amendments to
§311.1, concerning Procedures. The amendments, if adopted,
clarify that complaints led against a Board employee are han-
dled by the Executive Director.
Gay Dodson, R.Ph., Executive Director/Secretary, has deter-
mined that, for the rst ve-year period the rule is in effect, there
will be no scal implications for state or local government as a
result of enforcing or administering the rule.
Ms. Dodson has determined that, for each year of the rst ve-
year period the rule will be in effect, the public benet anticipated
as a result of enforcing the rule will be to ensure that complaints
received against Board employees are handled appropriately.
There is no scal impact for small or large businesses or to other
entities which are required to comply with this section.
Comments on the proposed amendments may be submitted to
Allison Benz, R.Ph., M.S., Director of Professional Services,
Texas State Board of Pharmacy, 333 Guadalupe Street, Suite
3-600, Austin, Texas 78701, FAX (512) 305-8082. Comments
must be received by 5:00 p.m., October 20, 2006.
The amendments are proposed under §551.002, and §554.051
of the Texas Pharmacy Act (Chapters 551 - 566 and 568 - 569,
Texas Occupations Code). The Board interprets §551.002 as
authorizing the agency to protect the public through the effective
control and regulation of the practice of pharmacy. The Board
interprets §554.051(a) as authorizing the agency to adopt rules
for the proper administration and enforcement of the Act.
The statutes affected by this rule: Texas Pharmacy Act, Chap-
ters 551 - 566 and 568 - 569, Texas Occupations Code.
§311.1. Procedures.
(a) - (e) (No change.)
(f) Upon completing the review of the complaint and relevant
statements or documents, the executive director shall render a decision
concerning the complaint within 10 days and provide written notica-
tion of the decision to the employee, and his or her supervisor[, and
board members] within ve days of rendering the decision. The ex-
ecutive director shall notify the complainant of the disposition of the
complaint. If the disposition of the complaint affects the employee’s
employment status, the employee has the right to exercise the board’s
grievance procedure.
(g) (No change.)
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.




Texas State Board of Pharmacy
Earliest possible date of adoption: October 8, 2006
For further information, please call: (512) 305-8028
PART 29. TEXAS BOARD OF
PROFESSIONAL LAND SURVEYING
CHAPTER 661. GENERAL RULES OF
PROCEDURES AND PRACTICES
SUBCHAPTER E. CONTESTED CASES
22 TAC §661.99
The Texas Board of Professional Land Surveying (TBPLS) pro-
poses an amendment to §661.99, concerning the Sanctions and
Penalty Matrix. The new citations inserted into the Sanctions
and Penalty Matrix will incorporate new sanctions for rules that
were recently adopted. There will also be one citation removed
because the rule cited does not exist.
The additions to the Sanctions and Penalty Matrix will clarify
sanctions for §661.52 regarding Inactive Status, §661.55 regard-
ing Certicate of Firm Name and §663.18 regarding what a sur-
veyor can certify to. Section 661.45(g) was removed from the
Matrix because there is not a rule regarding deception and/or
cheating on an examination.
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Sandy Smith, Executive Director, has determined that for the rst
ve year period the amendment is in effect there will be no scal
impact to state or local government as a result of enforcing or
administering the amended section.
Ms. Smith has also determined that for each year of the rst ve
years the amendment is in effect the public will benet from the
amended rule because it will clarify the Sanctions and Penalty
Matrix as it relates to currently adopted rules.
There will be no effect on small or micro businesses that are
in compliance with the Board’s Act and Rules. There are no
anticipated costs to those who are required to comply with the
amendment as proposed.
Comments on the proposed amendment may be submitted
in writing to Sandy Smith, Executive Director, Texas Board of
Professional Land Surveying, 12100 Park 35 Circle, Building A,
Suite 156, Austin, Texas 78753. Comments may also be faxed
to Ms. Smith at the Board at (512) 239-5253 or may be sent
electronically to ssmith@txls.state.tx.us. All requests for a pub-
lic hearing on the proposal submitted under the Administrative
Procedure Act must be received by the Executive Director not
more than 15 calendar days after notice of a proposed change
in the section has been published in the Texas Register.
The amendment is proposed pursuant to Title 6, Subtitle C,
Chapter 1071, §1071.151 of the Texas Occupations Code which
authorizes the Board to adopt and enforce reasonable and
necessary rules to perform its duties.
The proposed amendment implements the Texas Administrative
Code, Title 22, Part 29, Chapter 661, concerning General Rules
of Procedures and Practices.
§661.99. Sanctions and Penalty Matrix.
The Board, the Executive Director, Investigator, Administrative Law
Judge or the participants in an Informal Conference may arrive at a
greater or lesser sanction and penalty than suggested in this Rule. The
minimum administrative penalty is $100 per violation. The maximum
administrative penalty shall be $1500 per violation. In addition to the
sanctions and penalties noted below, the Board may order restitution,
suspension, probation and/or additional educational courses. Allega-
tions and disciplinary actions will be set forth in the nal Board Order
and the severity of the disciplinary action will be based on the follow-
ing factors:
(1) - (5) (No change.)
(6) any other matter that justice may require.
Figure: 22 TAC §661.99(6)
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.




Texas Board of Professional Land Surveying
Earliest possible date of adoption: October 8, 2006
For further information, please call: (512) 239-5263
TITLE 28. INSURANCE
PART 1. TEXAS DEPARTMENT OF
INSURANCE




DIVISION 7. FINANCIAL RESPONSIBILITY
VERIFICATION PROGRAM
28 TAC §§5.601 - 5.611
The Texas Department of Insurance (Department) proposes new
Division 7, §§5.601 - 5.611, concerning the Financial Responsi-
bility Verication Program (program) for motor vehicles and/or
drivers. This proposal species program requirements, proce-
dures, duties, and obligations for insurers writing personal au-
tomobile insurance policies that establish nancial responsibility
as required by the Texas Motor Vehicle Safety Responsibility Act,
Transportation Code, Chapter 601.
SB 1670, which adds Subchapter N to Chapter 601 of the Trans-
portation Code, was enacted by the 79th Legislature, Regular
Session, to require the establishment of a program for verica-
tion of whether owners and/or drivers of motor vehicles have es-
tablished nancial responsibility as required by the Texas Motor
Vehicle Safety Responsibility Act, Transportation Code, Chapter
601. Section 601.452(a) requires the Department, in consulta-
tion with the Texas Department of Public Safety (DPS), the Texas
Department of Transportation (TxDOT), and the Texas Depart-
ment of Information Resources (DIR) (the implementing agen-
cies) to establish the program. The program must meet the spe-
cic statutory requirements of §601.452(a), including being most
likely to: reduce the number of uninsured motorists in this state;
operate reliably; be cost-effective; sufciently protect the privacy
of the motor vehicle owners; sufciently safeguard the security
and integrity of information provided by insurance companies;
identify and employ a method of compliance that improves pub-
lic convenience; provide information that is accurate and current;
and also be capable of being audited by an independent audi-
tor. Section 601.452(b) provides that the implementing agencies
jointly adopt rules to administer the program. Section 601.452(b)
requires the implementing agencies to convene a working group
to facilitate implementation of the program, assist in the devel-
opment of rules, and coordinate a testing phase. The working
group is statutorily required to be composed of representatives
of the implementing agencies, the insurance industry, and tech-
nical experts with the skills and knowledge necessary to create
and maintain the program. SB 1670 became effective Septem-
ber 1, 2005, and beginning even before that date, the Depart-
ment worked closely with the working group, including the imple-
menting agencies, to facilitate the implementation of the program
and the development of this proposal. The working group was
rst convened in July 2005, and subsequently met several other
times. Proposed §§5.601 - 5.611 is the result of the process
of joint consultation and coordination among the implementing
agencies culminating with the individual agency proposal and
adoption of rules necessary for that agency to meet its admin-
istrative requirements under the Transportation Code, Chapter
601, Subchapter N, and §502.1715. The Department will con-
tinue to work with the implementing agencies, the insurance in-
dustry, and technical experts to facilitate the implementation of
the program and coordinate the testing of the program.
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Additionally, as directed by Transportation Code, §601.453, the
Department, in consultation with the other implementing agen-
cies, has initiated a competitive bidding procedure for the pur-
pose of selecting an agent to develop, implement, operate, and
maintain the program. To avoid confusion with insurance re-
lated terms referencing agent, the term vendor is used in this
proposal to refer to the §601.453 agent in lieu of the term pro-
gram agent. The vendor shall also assist the Department and
the other implementing agencies in establishing and publishing
a Financial Responsibility Verication Program Guide and User
Manual (manual) that clearly species requirements and proce-
dures for providing information under the verication program.
The manual will direct insurers with respect to specications for
compliance with the program, including the time and manner
of reporting, the appropriate submission procedures, test plans,
error correction procedures, programming languages, transmis-
sion protocols, encryption formats, submission formats, system
reports, and other technical requirements. The manual is sub-
ject to change with respect to changes in technology and pro-
gram experience. The manual will be available to insurers from
the Department or by download from the Department’s website.
This proposal implements §601.454(a) of the Transportation
Code which requires each insurance company providing motor
vehicle liability insurance policies in this state to provide nec-
essary information for those policies to the vendor selected to
develop and operate the program as provided in §601.453. This
proposal is necessary to specify the requirements, procedures,
duties, and obligations of insurers to comply with the program.
In accordance with SB 1670, the proposed new sections are
currently limited to those insurers providing motor vehicle lia-
bility insurance under a personal automobile insurance policy
in this state. The program will be implemented for vehicles
and/or drivers covered under commercial insurance policies in
the future when the implementing agencies determine that it is
feasible. The commercial program will be implemented through
a separate rulemaking process. However, vehicles and/or
drivers covered under a commercial policy may be reported at
the insurer’s option. Optional reporting of commercial vehicles
and/or drivers must be done in the manner required in this
proposal.
The proposed verication program contemplates verication of
insurance during both an event based process and an ongoing
verication process. The event based process allows users to
obtain accurate and timely insurance information on a particular
vehicle and/or driver promptly upon request. The ongoing veri-
cation process allows for the matching of insurer records to Tx-
DOT data to identify uninsured vehicles on a continuous basis.
Users of the event based process will be checking that the ve-
hicle and/or driver have insurance in compliance with the Texas
Motor Vehicle Safety Responsibility Act. Users will include Tx-
DOT, law enforcement ofcers, and inspection stations.
The proposed verication program requires an insurer to use a
vendor maintained database program or to elect to develop and
maintain the insurer’s own web services program. Users will ac-
cess both programs through the vendor. In the database pro-
gram, the vendor will maintain insurer submitted data. In the
web services program, the insurer will link its data to the vendor.
The Department will determine if an insurer’s web services pro-
gram meets the proposed rule requirements.
Insurers using the database system will submit personal auto-
mobile insurance policy records to the vendor. The submissions
will be weekly and in compliance with the format and technical
requirements set forth in the manual. The vendor will maintain
the information in a database and perform matching functions for
both the event based and ongoing verication processes. Addi-
tionally, the vendor will check the insurer information for errors
against TxDOT and DPS maintained vehicle and driver informa-
tion databases and report errors to the insurer. The insurer will
then be responsible for evaluating the data errors and making
any corrections that are possible. The insurer will be responsi-
ble for communicating with its policyholder with respect to infor-
mation shown to be in error. The vendor will work with carriers
having less than 1,000 in-force policies to develop cost effective
database reporting procedures as necessary.
As an alternative to the database program, insurers may within
10 business days following the effective date of this proposal
elect to use the web services program for compliance with the
verication program. The web services program will require the
insurer to receive and respond to both event based insurance
verication inquiries and ongoing insurance verication inquiries.
The insurer’s web services program will link the insurer’s insur-
ance policy information to the vendor’s system, and through the
vendor to user connections, to allow for event based and ongoing
verication processes. The web services program will require
the insurer to design, develop, maintain, and submit specica-
tions for a web services program application that is consistent
with the system and performance requirements specied in this
proposal and the manual. These requirements include checking
and correcting the insurer’s information against TxDOT data to
obtain the required match rates. As with the database program,
insurers will be responsible for evaluating errors and communi-
cating with their policyholders. Insurers electing to use the web
services program must also comply with the development time-
lines specied in the proposal. Any insurer that elects to use the
web services program for compliance with the verication pro-
gram will be required to use the database program if the insurer
cannot meet or maintain the web services program timelines and
requirements.
The Department, in consultation with the other implementing
agencies as required under Transportation Code, §601.451(a),
has established the database program as the primary method
of verication program compliance. The database program will
meet the legislative requirements set forth in §601.451(a) by be-
ing most likely to: (i) reduce the number of uninsured motorists
through more thorough enforcement of the Texas Motor Vehi-
cle Safety Responsibility Act by providing an enhanced means
to identify uninsured vehicles and drivers during events such as
trafc stops and vehicle inspections, as well as providing for con-
tinuous identication of uninsured vehicles through the ongoing
verication process; (ii) operate reliably through use of a single
vendor system; (iii) be cost effective considering currently avail-
able technology, information databases, and resources of the
implementing agencies, users, insurance industry, and insured
public; (iv) protect policyholder and insurer data through the use
of standardized security measures; (v) provide convenience to
the public because it does not impose additional procedures or
requirements; (vi) provide available insurer information that is
current and can be tested against TxDOT and DPS data for ac-
curacy. The program is also capable of being audited.
The proposal also provides for voluntary participation in a test
program that would use insurer provided key-data to provide ver-
ication of nancial responsibility under the Texas Motor Vehicle
Safety Responsibility Act. This test program would not qualify as
a means for compliance with the verication program. This test
program should provide the Department with additional knowl-
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edge and information to assist in the potential implementation of
such a program in Texas.
The following is a section-by-section overview of the proposal.
Proposed new §5.601 states the basic purpose and scope of
the proposed new division. Proposed new §5.602 provides def-
initions for certain terms used in the division. Proposed new
§5.603 describes the Financial Responsibility Verication Pro-
gram Guide and User Manual (manual) and sets forth the re-
quirement that insurers must use the manual. Proposed new
§5.604 sets forth the reporting requirements for insurers using
the database program. Proposed new §5.605 species the data
error correction requirements for insurers using the database
program. Proposed new §5.606 establishes the development
time frame and submission requirements for insurers electing
to use the web services program and also establishes a sub-
mission review and appeal process. Proposed new §5.607 es-
tablishes the system requirements for insurers electing to use
the web services program. Proposed new §5.608 species the
performance requirements for insurers electing to use the web
services program. Proposed new §5.609 provides that insurers
may delegate certain aspects of program compliance, but not
responsibility for compliance, to a managing general agent and
also establishes how insurers entering the Texas market more
than 10 business days after the effective date of this proposal
must comply with this division. Proposed new §5.610 identies
that insurers are subject to disciplinary action under the Insur-
ance Code for violating the division and all persons are subject
to criminal penalty for unauthorized disclosure of information un-
der Transportation Code, §601.454(d). Proposed new §5.611
describes the voluntary test program and claries that participa-
tion in the program does not exempt the insurer from compliance
with either the database or web services program.
C. H. Mah, Senior Associate Commissioner, Property and Ca-
sualty Program, has determined that, for each year of the rst
ve years the proposed sections will be in effect, there will be no
scal impact to state and local governments as a result of the
enforcement or administration of the rules other than that result-
ing directly from the legislative enactment of SB 1670. There
will be no measurable effect on local employment or the local
economy as a result of the proposal. Any costs incurred by the
state are a direct result of the legislative enactment of SB 1670
which also provides for the collection of fees to be deposited to
the state highway fund to carry out Transportation Code, Chap-
ter 601, Subchapter N.
Mr. Mah has determined that, for each year of the rst ve years
the proposed new sections are in effect, the anticipated public
benet will be a reduction in the number of vehicles and drivers
in this state that are not in compliance with the Texas Motor Vehi-
cle Safety Responsibility Act. In addition to addressing concerns
regarding the large number of uninsured motorists in the state,
the proposal will also assist in the reduction of fraud related to se-
curing proof of nancial responsibility and the expense and delay
in resolving personal automobile insurance claims. This reduc-
tion will be achieved under the Financial Responsibility Verica-
tion Program (program) that has been established by the De-
partment, in consultation with the Texas Department of Public
Safety, the Texas Department of Transportation, and the Texas
Department of Information Resources, as required by the Trans-
portation Code, §601.451(a). An additional public benet of the
proposal is the specication of the requirements, procedures,
duties, and obligations of insurers required to comply with the
program which will result in greater efciency by these insurers
in fullling their role in implementing the program.
The total probable economic costs to each insurer to comply with
this proposal will vary based on whether the insurer opts to par-
ticipate in the database program or the web services program
and is estimated to be within the range of several thousand to
several million dollars per insurer depending on several factors
discussed in this cost note analysis. While other state veri-
cation programs differ, both as to requirements of the program
and the insurer’s existing data systems, existing staff, number
of policyholders and quality of data, a large insurer provided the
legislature with information demonstrating a range of costs for
implementing a verication program; costs for implementing in
New York were approximately $1,300,000 versus costs for im-
plementing a verication program in California of approximately
$445,000. The Department has received information that indi-
cates probable costs for insurers participating in the Texas data-
base program will include approximately 80 hours of implemen-
tation programming time for an insurer with similar program ex-
perience in other states; less than 1 hour per week of employee
time for data collection, approximately $500 per year for opera-
tional costs, transmission and maintenance; and error correction
costs of $6.50 per policyholder call and $1.50 per policyholder
letter. Overall, an insurers costs will depend on the insurer’s ex-
isting data systems, existing staff, number of policyholders, and
quality of data.
The insurer is not required to develop, maintain, and perform
all required program functions in-house, but may also outsource
some or all database or web services program requirements.
The cost of outsourcing would be based on the insurer retaining
a vendor to fulll some or all of the insurer’s requirements under
the program. However, even if outsourcing is used, the insurer
will remain responsible for compliance with the program require-
ments. The estimated costs for compliance would be required
of any party actually implementing the requirements of this pro-
posal; therefore, all references to the term insurer in this cost
note analysis include a managing general agent that is acting
under a delegation arrangement specied in proposed §5.609
of this subchapter (relating to Delegation and New Insurers).
The estimated costs of compliance for an insurer to comply with
the database program are based on the following considerations.
Each insurer participating in the database program must de-
velop and maintain a system under which the insurer can weekly
gather all of its available policyholder data into a batch le, trans-
mit the data weekly to the vendor, and take required actions on
vendor reported data errors. Further each insurer’s actual costs
will depend on the insurer’s existing data system, existing staff,
the number of policyholders, and the number of errors and in-
consistencies in the insurer’s policyholder data when compared
to TxDOT data and/or DPS data. To analyze the insurer’s cur-
rent data system and develop the data collection program that
is necessary for the insurer to implement the proposal, the in-
surer may need the services of computer software engineers
for both computer applications and software development, com-
puter programmers, a database manager, and computer sup-
port staff. While it is not feasible to determine the actual cost
of such employees for all insurers, the Texas Workforce Com-
mission’s Labor Market & Career Information Department’s 2005
Texas Statewide Wages, Occupational Employment Statistics
Program indicates that the average hourly wages for these pro-
fessions are $38.39 for a computer software applications engi-
neer, $39.53 for computer software systems engineers, $31.79
for a database administrator, and $20.22 for computer support
staff. The actual number, types of personnel and cost of per-
sonnel will be governed by the insurer’s existing data systems,
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number of policyholders, and current stafng. Creating the data-
base may also require additional storage and processing capac-
ity for the insurer. Once the batching program has been created,
its operation should be automated and the required workforce
could be limited to a database manager and computer support
staff. It may not be necessary for these positions to be full-time.
Additionally, once the database program has been implemented
the insurer will need to have regular access to a high speed data
transmission line to both transmit data to the vendor and receive
error reports from the vendor.
The Department estimates that the greatest potential cost for in-
surers will be the processing of data errors the insurer will receive
from the vendor, the mailing of notices to the insured’s policy-
holders, subsequent communications with the insurer’s policy-
holders regarding the notice and/or error, and error correction.
Based on similar programs in other states, the insurer data may
have an initial error rate approaching 20 percent. Because some
insurers have hundreds of thousands of policies, this may result
in sending tens to hundreds of thousands of error notices to pol-
icyholders, responding to policyholder inquiries concerning the
notice, and inputting policyholder corrections into the insurer’s
data system. The Department anticipates that insurers will at-
tempt to automate as much of this process as possible, and thus
will incur costs as previously described for computer engineers,
computer programmers, and computer support staff required to
perform these functions as well as potential costs for additional
computer hardware. Insurers will also need to have staff avail-
able, either directly or through their agents, to communicate with
policyholders and/or enter data received from the policyholders.
Data entry may be performed by data entry staff; however, insur-
ers and agents may prefer direct oral communication with policy-
holders by a licensed agent or insurance service representative
(ISR). Discussions involving policy terms and conditions with a
policyholder would require a licensed agent or ISR. The Work
Force Commission’s 2005 wage guide indicates that the aver-
age hourly wages for these professions are $11.32 for data entry
keyers and $25.89 for insurance sales agents. While the wage
guide does not specify a wage for an ISR, it is estimated that
their average hourly wage would be less than the average wage
of an insurance sales agent. Again, the actual number, types of
personnel and cost of personnel will be subject to the insurer’s
existing data systems, telephone connections, number of poli-
cyholders, and current stafng. In addition to addressing staff
needs for error processing, insurers will also be required to send
written notices to policyholders. The Department estimates that
a separate notice letter will cost approximately $1.50 per letter in
addition to programming or other preparation costs if the notice
function is not automated. The estimated $1.50 cost is based on
estimated costs for postage, printing or copying, and return en-
velope and postage, including 39 cents for postage; 10 cents per
page for approximately two pages of forms explaining the notice
and providing instructions and a one-page form to be marked
and returned to the insurer; and 20 cents for a pre-printed return
envelope (without postage). Subsequent notices could accom-
pany a renewal notice, thus reducing the amount of postage.
Overall, however, an insurer’s actual cost of processing data er-
ror notices to the insurer’s policyholders, subsequent commu-
nications with the insurer’s policyholders regarding the notice,
and/or error, and error correction will depend on the number of
policyholders and the quality of the data that is available to the
insurer.
The Department estimates that the probable cost of develop-
ing and maintaining the optional web services program will be
greater than those an insurer would incur in complying with the
database program. The requirements of participating in the web
services program will include developing the data matching al-
gorithm; developing and maintaining a web services program;
maintaining open high-speed access to the insurer’s data 24
hours a day, seven days a week; and potentially increased er-
ror correction efforts to achieve and maintain the required data
match rates. These requirements will generate additional costs,
including additional computer engineering, programming, and
support staff, greater infrastructure to support the 24/7 access,
and possibly more error notices and policyholder follow-up than
may be necessary under the database program. The web ser-
vices program is available only for those insurers that elect within
the rst 10 days after the effective date of the proposal to develop
and maintain such a program. Under the proposal, an insurer
may evaluate its specic situation with regard to developing its
own web services program, and again with regard to continuing
with the web services program, to determine which compliance
program is more benecial and cost-effective to the insurer and
make a business decision accordingly.
An insurer may also choose, but is not required, to participate
in the test program. Because the test program is not a method
of compliance with the Financial Responsibility Verication Pro-
gram, the costs associated with participation in the test program
are not costs that are required for compliance with this proposal.
As a result of having a larger number of policies and thus the po-
tential for more errors and the need for more error correction, the
actual cost of compliance with the proposal may be substantially
greater for large insurers than for small insurers. Based upon
the cost of labor per hour, however, and the requirement that
each insurer must create a system to compile certain data, com-
pliance with the proposal may have a disproportionate economic
impact on small or micro businesses. To alleviate this potential
impact on small insurers, the proposal provides that the vendor
and the Department will develop specic manual database pro-
gram reporting procedures for insurers with less than 1,000 is-
sued and outstanding personal automobile insurance policies.
Even though the proposal may result in some adverse effect
on small or micro businesses, the agency has considered the
purpose of the applicable statutes, which is to enhance compli-
ance with and enforcement of the Texas Motor Vehicle Safety
Responsibility Act and reduce the number of uninsured drivers,
and has determined that it is neither legal nor feasible to oth-
erwise waive the provisions of the proposal for small or micro
businesses. Additionally, it is the Department’s position that the
applicable statutes require all insurers providing motor vehicle
liability insurance in this state under personal automobile insur-
ance policies to participate in the nancial responsibility verica-
tion program.
To be considered, written comments on the proposal must be
submitted no later than 5:00 p.m. on October 9, 2006 to Gene
C. Jarmon, General Counsel and Chief Clerk, Mail Code 113-2A,
Texas Department of Insurance, P.O. Box 149104, Austin, Texas
78714-9104. An additional copy of the comment must be simul-
taneously submitted to Gary Gola, Director, Data Services, Prop-
erty and Casualty Program, Mail Code 105-5D, Texas Depart-
ment of Insurance, P.O. Box 149104, Austin, Texas 78714-9104.
The Commissioner will consider the adoption of proposed new
§§5.601 - 5.611 in a public hearing under Docket Number 2658,
scheduled for October 3, 2006, 10:00.a.m., in Room 100 of
the William P. Hobby, Jr. State Ofce Building, 333 Guadalupe
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Street, Austin, Texas. Written and oral comments presented at
the hearing will be considered.
The new sections are proposed under the Transportation
Code, Chapter 601, Subchapter N and §502.1715, and the
Insurance Code §36.001 and §36.201. Transportation Code,
§601.451(a) requires the Department, in consultation with the
Texas Department of Public Safety, the Texas Department
of Transportation, and the Texas Department of Information
Resources (the implementing agencies) to establish a program
for verication of whether owners of motor vehicles and/or
drivers have established nancial responsibility as required by
law. Section 601.452(b) authorizes the implementing agencies
to jointly adopt rules to administer Chapter 601, Subchapter
N. Transportation Code, §601.453(c) provides that the imple-
menting agencies shall convene a working group to facilitate
the implementation of the program and coordinate a testing
phase and necessary changes identied in the testing phase.
Transportation Code, §601.453 requires the Department in
consultation with the other implementing agencies, under a
competitive bidding procedure, to select a vendor to develop,
implement, operate, and maintain the program. Transportation
Code, §601.454 requires each insurance company providing
motor vehicle liability insurance policies in this state to provide
necessary information for those policies to allow the vendor to
carry out the Transportation Code, Chapter 601, Subchapter N,
subject to the vendor’s contract with the implementing agencies
and rules adopted under this subchapter; provides that the
vendor is entitled only to information that is at that time avail-
able from the insurance company; and makes the information
obtained under Transportation Code, Chapter 601, Subchapter
N, condential. Transportation Code, §502.1715(c) authorizes,
subject to appropriation, the implementing agencies to use
funds deposited to the credit of the state highway fund under
that section to implement Transportation Code, Chapter 601,
Subchapter N. Transportation Code, §502.1715(d) authorizes
the implementing agencies to jointly adopt rules to administer
Transportation Code, §502.1715. Insurance Code, §36.201
provides that an action of the Commissioner of Insurance,
including a decision, order, rate, rule, form, or administrative or
other ruling of the Commissioner, is subject to judicial review.
Section 36.001 provides that the Commissioner of Insurance
may adopt any rules necessary and appropriate to implement
the powers and duties of the Texas Department of Insurance
under the Insurance Code and other laws of this state.
The following statutes are affected by this proposal: Trans-
portation Code, §§601.451 - 601.454 and §502.1715; Insurance
Code, §36.201.
§5.601. Purpose and Scope.
This division applies to insurers providing motor vehicle liability in-
surance in this state under personal automobile insurance policies. The
division species the requirements, procedures, duties, and obligations
of these insurers to comply with the Financial Responsibility Veri-
cation Program (program) established pursuant to the Transportation
Code Chapter 601 Subchapter N.
§5.602. Denitions.
The following words and terms when used in this division shall have
the following meanings unless the context clearly indicates otherwise.
(1) Back-up data--Data simultaneously copied, i.e. mir-
rored, to another physical location and storage device at set intervals.
(2) Cascading data matching--A data matching algorithm
that uses multiple data elds to increase the accuracy and/or frequency
of matched data.
(3) Cold site--A secure location where equipment would be
shipped following a disaster.
(4) Critical time--The time in days per week and/or hours
per day when the system is expected to be available and fully func-
tional.
(5) Data--Information of any type.
(6) Database insurer--An insurer that elects to report insur-
ance policy records directly to the vendor using the database program.
(7) Database program--A vendor maintained database, de-
rived from insurance policy records submitted by insurers and vehicle
and driver information maintained by TxDOT and DPS, created for the
purpose of insurance verication during the event based and ongoing
verication processes.
(8) Department--Texas Department of Insurance.
(9) DPS--Texas Department of Public Safety.
(10) Event based process--A data transmission process us-
ing the database and/or web services programs to promptly verify in-
surance coverage on a single vehicle and/or driver.
(11) Hot site--A secure location with data processing
equipment already in place that can be activated in case of a disaster.
(12) Insurer--An insurance company or insurance carrier
that writes motor vehicle insurance in this state, including stock com-
panies, mutual companies, Lloyd’s plans, county mutuals, farm mutu-
als, surplus lines carriers, and reciprocal exchanges.
(13) Manual--Financial Responsibility Verication Pro-
gram Guide and User Manual.
(14) Match Rate--The percentage of insurance policy
records matched to vehicles and/or drivers divided by the total number
of all insurance policy records.
(15) Ongoing verication process--A data transmission
process using the database and/or web services programs to verify
nancial responsibility of owners of motor vehicles on a continuing
basis.
(16) Personal automobile insurance policy--A motor vehi-
cle insurance policy providing the liability coverage required by the
Texas Motor Vehicle Safety Responsibility Act in connection with the
ownership, maintenance, or use of a private passenger, utility, or mis-
cellaneous type motor vehicle, including a motor home, trailer, or recre-
ational vehicle, that is owned or leased by an individual or individuals
and not primarily used for the delivery of goods, materials, or services,
other than for use in farm or ranch operations, including non-owner
policies and mileage based policies.
(17) Program--Financial Responsibility Verication Pro-
gram, including both the database program and the web services
program.
(18) Recovery Point Objective (RPO)--The point in time
at which the data processing services supporting the nancial respon-
sibility verication program are expected to be available following an
outage.
(19) Recovery Time Objective (RTO)--The number of
hours between the loss of data processing services until full services
are expected to be available again.
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(20) TxDOT--Texas Department of Transportation.
(21) User--A person that veries insurance information
through the Financial Responsibility Verication Program.
(22) Vendor--Agent selected to develop, implement, oper-
ate, and maintain the Financial Responsibility Verication Program.
(23) VIN--Vehicle identication number.
(24) Web services insurer--An insurer that elects to provide
insurance policy record data to the vendor using a web services pro-
gram.
(25) Web services program--A program developed and
maintained by a participating insurer that complies with §§5.606,
5.607, and 5.608 of this subchapter (relating to Requirements for
Insurers Using the Web Services Program, Web Services Program
System Requirements and Web Services Program Performance Re-
quirements).
§5.603. Financial Responsibility Verication Program Guide and
User Manual.
(a) Each insurer writing personal automobile insurance poli-
cies in Texas shall comply with the Financial Responsibility Verica-
tion Program Guide and User Manual (manual) developed and main-
tained by the department and the department’s vendor. The manual
shall direct insurers with respect to technical aspects for compliance
with the program, including specifying the time and manner of report-
ing, the appropriate submission procedures, test plans, error correction
procedures, programming languages, transmission protocols, encryp-
tion formats, submission formats, system reports, and other technical
requirements. The manual specications are subject to change based
on technology or program experience.
(b) The manual may be obtained from the Data Services
Division of the Texas Department of Insurance, Mail Code 105-5D,
P.O. Box 149104, Austin, Texas 78714 or the department website at
www.tdi.state.tx.us.
§5.604. Reporting Requirements for Insurers Using the Database
Program.
(a) Unless an insurer provides the department notice of its
election to be a web services insurer under §5.606(b) of this subchap-
ter (relating to Requirements for Insurers Using the Web Services
Program), each insurer shall participate in the database program for
the event based and ongoing verication processes.
(b) Except as required in §5.606 and §5.609 of this subchapter
(relating to Delegation and New Insurers) each database insurer must
begin compliance with this section and §5.605 of this subchapter (re-
lating to Data Error Correction Requirements for Insurers Using the
Database Program) beginning not earlier than January 1, 2007 and not
later than March 31, 2007.
(c) In the manner and as specied in the manual, each database
insurer shall submit weekly data on all of the insurer’s personal auto-
mobile insurance policies in force. The data shall specify the following
for each policy, policyholder, covered individual and vehicle covered,
and as necessary each policy, policyholder, covered individual, and ve-
hicle combination:
(1) company identifying information;
(2) policy identifying information, including applicable
coverage dates;
(3) vehicle identifying information;
(4) policyholder and/or driver identifying information; and
(5) an insurer dened data eld for insurer use.
(d) The weekly submission date and time shall be specied by
the vendor and shall be approximately seven calendar days apart.
(e) The department and vendor will develop specic database
program reporting procedures in the manual for insurers with less than
1,000 issued and outstanding personal automobile insurance policies.
§5.605. Data Error Correction Requirements for Insurers Using the
Database Program.
(a) Each database insurer shall investigate and correct data er-
rors identied by the vendor as required in subsection (e) of this section.
(b) Each database insurer shall provide sufcient and accurate
data to meet and maintain a 98 percent match rate beginning January
1, 2008.
(c) The database insurer must be able to receive notice of data
errors in the same manner that data is transmitted to the vendor, or a
method that is mutually agreed upon by the vendor and the insurer.
(d) Data error codes and technical correction and communi-
cation procedures shall be specied in the manual and insurers shall
comply with the manual when submitting corrected data.
(e) The database insurer shall receive notice of the following
data errors from the vendor, and shall comply with the following data
correction procedures:
(1) for data and/or le format errors, the database insurer
will have three business days to correct errors and resubmit the entire
data le to the vendor; and
(2) for insurance policy records not matched to a registered
vehicle, the vendor will send the insurer up to two non-match notices
per policy during a 60 calendar day period:
(A) upon receipt of the rst non-match notice from the
vendor, including notice for errors beyond the database insurer’s au-
thority to correct, the insurer must:
(i) send a written communication requesting conr-
mation of existing information or corrected information to the policy-
holder within 10 calendar days of receipt of the non-match notice;
(ii) consult the manual for suggested written com-
munication format and content;
(iii) request that the policyholder respond to the
written communication within 14 calendar days; however, the insurer
shall not be subject to, nor shall the insurer subject the policyholder
to, any penalty for the policyholder’s non-compliance; and
(iv) send any correction(s) received from the poli-
cyholder to the vendor within the next two regularly scheduled data
transmissions; and
(B) upon receipt of the second notice of the non-match
error from the vendor, including notice for errors beyond the database
insurer’s authority to correct, the insurer must:
(i) send a second written communication requesting
conrmation of existing information or corrected information to the
policyholder within 45 days of receiving the notice from the vendor or
with a policy renewal notice, whichever comes rst;
(ii) consult the manual for suggested written com-
munication format and content;
(iii) request that the policyholder respond to the
written communication within 14 calendar days; however, the insurer
shall not be subject to, nor shall the insurer subject the policyholder
to, any penalty for the policyholder’s non-compliance; and
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(iv) send any correction(s) received from the poli-
cyholder to the vendor within the next two regularly scheduled data
transmissions; and
(C) if the insurer receives no correction response from
the policyholder, the insurer may, but is not required to, send additional
notices to the policyholder concerning that non-match error.
(f) Each database insurer must maintain a record of its data
correction activities and determinations for review by the vendor and
the department for four years. The records may be stored electronically.
(g) Each database insurer must assist the vendor in auditing the
database program, including responding to vendor requests for conr-
mation of policy records matched to a registered vehicle using cascad-
ing data matching. Cascading data matching may not result in a 100
percent match of all elds, but a match may be made with a reasonable
degree of accuracy.
§5.606. Requirements for Insurers Using the Web Services Program.
(a) Each web services insurer must meet the requirements of
the web services program through both the event based process and the
ongoing verication process.
(b) Each insurer electing to use the web services program for
the event based and ongoing verication processes must provide writ-
ten notice to the department. Written notice must name the insurer,
or each insurer in a group, be signed by an ofcer of the company
or group, and be submitted to the Financial Responsibility Verica-
tion Program Coordinator, Property and Casualty Program, Mail Code
105-5C, Texas Department of Insurance, P.O. Box 149104, Austin,
Texas 78714-9104, not later than 10 business days after the date this
section is effective. All submissions to the department under this divi-
sion must be made to the Financial Responsibility Verication Program
Coordinator (coordinator) unless otherwise specied.
(c) Not later than 30 calendar days after the insurer noties the
department of its election to become a web services insurer, the insurer
must submit to the coordinator for approval written documentation and
specications addressing §5.607(a) - (e) of this subchapter (relating to
Web Services Program System Requirements). Written documenta-
tion and specications must include a detailed project plan including a
timeline, a full description of the proposed web services solution, and
other information necessary to establish compliance with the web ser-
vices program requirements, including the requirements specied in
the manual. If it is determined as specied in subsection (i) of this sec-
tion that the insurer’s submission does not propose a solution that will
meet all system and performance requirements, the insurer must begin
program development to meet requirements of the database program as
detailed in §5.604 and §5.605 of this subchapter (relating to Reporting
Requirements for Insurers Using the Database Program and Data Error
Correction Requirements for Insurers Using the Database Program).
(d) If an insurer’s web services documentation and specica-
tions have been determined to meet the system requirements of sub-
section (c) of this section and the insurer has obtained the appropriate
department approval, the insurer must within 90 calendar days after re-
ceiving written notice of department approval as required in subsection
(c) of this section submit to the coordinator for approval documenta-
tion showing that the web services insurer is capable of meeting all
system and performance requirements detailed in §5.607 and §5.608
of this subchapter (relating to Web Services Program Performance Re-
quirements). Such documentation must include a detailed progress re-
port in compliance with the submitted project plan and timeline, and
other information necessary to establish compliance with the web ser-
vices program requirements, including the requirements specied in the
manual. If it is determined as specied in subsection (i) of this section
that the insurer’s submission does not meet all system and performance
requirements, the insurer must begin program development to meet re-
quirements of the database program as detailed in §5.604 and §5.605
of this subchapter.
(e) Each insurer that has met the system and performance re-
quirements of subsection (d) of this section must within 180 calendar
days after receiving written notice of department approval as required
in subsection (c) of this section submit to the coordinator for approval
documentation showing the insurer is able to meet all system and per-
formance requirements detailed in §5.607 and §5.608 of this subchap-
ter. Such documentation shall include testing methodology, testing data
sets, testing results, and other information necessary to establish com-
pliance with the web services program requirements, including the re-
quirements specied in the manual. If it is determined as specied
in subsection (i) of this section that the insurer’s submission does not
meet all system and performance requirements, the insurer shall have
30 calendar days to comply with the database program requirements in
§5.604 and §5.605 of this subchapter and begin reporting data.
(f) Following department approval as required in subsection
(e) of this section, each web services insurer shall begin a data clean-up
phase. Required data clean-up procedures include:
(1) the web services insurer will receive a le of registered
vehicles from TxDOT and must match insurance policy records to the
le of registered vehicles;
(2) insurance policy records that cannot be matched to a
registered vehicle will be required to undergo a data correction process,
including for errors beyond the web services insurer’s authority to cor-
rect;
(3) as necessary, the web services insurer must contact the
policyholder in writing to conrm or correct information. The insurer:
(A) must send an initial notice to a policyholder within
10 calendar days of discovering the information indicated to be in error;
(B) must consult the manual for suggested written com-
munication format and content;
(C) must request that the policyholder respond to the
written communication within 14 calendar days; however, the insurer
shall not be subject to, nor shall the insurer subject the policyholder to,
any penalty for the policyholder’s non-compliance;
(D) if no correction response is received, the insurer
must send within 60 calendar days of discovering the information indi-
cated to be in error a second notice, either separately or with a renewal
notice sent during the 60 day period;
(E) must make any necessary correction within 15 cal-
endar days after receipt of a response from the policyholder; and
(F) may, but is not required to, send additional notices
concerning that non-match error to the policyholder if the insurer does
not receive a correction response from the policyholder following the
second notice; however, the insurer shall not be subject to, nor shall the
insurer subject the policyholder to, any penalty for the policyholder’s
non-compliance; and
(4) the web services insurer may request a reload of the
DPS or TxDOT data as needed during the data clean-up/correction
process; and
(5) the web services insurer must comply with all addi-
tional detail and specications for the data clean-up phase as described
in the manual.
(g) Each web services insurer must achieve and maintain a 98
percent match rate by January 1, 2008. The insurer and/or the vendor
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shall submit information and documentation to the coordinator on re-
quest indicating whether the insurer has achieved the required match
rate. If it is determined as specied in subsection (i) of this section that
the insurer has not met the match rate and all system and performance
requirements, the insurer shall have 30 days to comply with the data-
base program requirements in §5.604 and §5.605 of this subchapter and
begin reporting data.
(h) Each insurer approved to use the web services program
must maintain all web service requirements. The coordinator may re-
quest information from the vendor and/or the insurer to conrm that the
web services insurer is maintaining all web service requirements. If it
is determined as specied in subsection (i) of this section that a web
services insurer that has previously met all web services requirements
is unable to maintain the system and performance requirements as re-
quired in this section and §5.607 and §5.608 of this subchapter and the
requirements specied in the manual, the web services insurer shall:
(1) no longer be allowed to operate as a web services in-
surer; and
(2) have 30 days to comply with the database program re-
quirements in §5.604 and §5.605 of this subchapter and begin reporting
data.
(i) The procedure for determining whether an insurer has met
the requirements of this section shall be as follows:
(1) In computing any period of time prescribed or allowed
by this division, the day of the act, event, or default after which the
designated period of time begins to run shall not be included, but the
last day of the period so computed shall be included, unless it be a
Saturday, Sunday, or legal holiday, in which event the period runs until
the end of the next day which is neither a Saturday, Sunday nor a legal
holiday;
(2) On or before the date specied in subsections (c), (d),
or (e) of this section, and as requested by the coordinator under subsec-
tions (g) or (h) of this section, the insurer shall submit all specications,
documentation, and other data to the coordinator;
(3) Within 14 calendar days of submission by the insurer,
the coordinator shall review the submission and provide written noti-
cation to the insurer if the submission is determined to be in compliance
or if it fails to meet the requirements;
(4) If the coordinator noties the insurer that the submis-
sion fails to meet the requirements, the insurer may appeal to the com-
missioner for review of the coordinator’s decision by making a written
request to the coordinator within 20 calendar days of the date the in-
surer receives the coordinator’s written decision. The written request
for review must provide a rebuttal of the coordinator’s written decision.
If the insurer does not appeal the coordinator’s written decision within
the 20 calendar day period, the coordinator’s written decision shall be-
come nal; and
(5) Within 14 calendar days of receiving the rebuttal, the
commissioner, or the commissioner’s authorized representative, shall
make a written determination on the basis of the original submission,
the coordinator’s written decision, and the insurer’s rebuttal.
(j) A decision under subsection (i)(5) of this section may be
appealed under Texas Insurance Code §36.201.
(k) An appeal to the commissioner under subsection (i) of this
section does not stay or extend the period for compliance with the data-
base program under subsections (c), (d), (e), (g), and (h) of this section.
§5.607. Web Services Program System Requirements.
(a) A web services insurer must design, develop, maintain, and
submit specications for a web services program application capable
of verifying the status of a policyholder’s insurance information. The
program must enable the insurer to receive and respond to the vendor’s
insurance verication inquiries on a single vehicle or motorist at a time
during the event based process and to process batch inquiries of multi-
ple vehicles during the ongoing verication process.
(b) The web services program transmission format and proto-
cols must be compliant with XML standards as published by the World
Wide Web Consortium (W3C).
(c) The insurer’s web services program must incorporate basic
web service infrastructure standards; select a common XML standard
to align with the other web services infrastructure standards; and set
forth procedures for agreement between insurers and the vendor to use
one set of web services security standards, adhere to SOAP 1.1 stan-
dards, and use one set of authentication standards.
(d) The web services insurer must develop and implement an
algorithm that matches policy and policyholder data to information pro-
vided by the vendor in the query process. The algorithm may also use
cascading data matching that may not result in a 100 percent match of
all elds, but a match may be made with a reasonable degree of accu-
racy. The algorithm must match information using:
(1) the VIN, if available, and one additional eld; or
(2) at least two data elds provided by the vendor.
(e) Data elds provided by the vendor shall include:
(1) VIN;
(2) registered owner and/or driver driver’s license number;
(3) vehicle make, model, and year;
(4) registered owner and/or driver name;
(5) registered owner and/or driver address;
(6) registered owner and/or driver date of birth; and
(7) specic policy coverage date, as applicable.
(f) For information found to be in error, each web services in-
surer continuing in the web services program must, as necessary, con-
tact its policyholders in writing to conrm or correct information using
the data clean-up procedures outlined in §5.606 of this subchapter (re-
lating to Requirements for Insurers Using the Web Services Program).
(g) Each web services insurer must provide a disaster recovery
plan that meets the following requirements:
(1) recovery time objective within two hours during the
critical time period that is dened as seven days per week, 24 hours
per day per program; a single data center solution is acceptable;
(2) recovery point objective consisting of the last data load;
(3) a hot site or cold site capable of meeting the recovery
time objective; and
(4) back-up data consisting of weekly backup following the
data load.
(h) Each web services insurer must provide up-time and avail-
ability of 99.8 percent for the event based process. This requirement
excludes scheduled and planned outages for upgrades or maintenance;
outages requested by the department; and outages resulting from the
failure of any systems or components that are not owned, controlled,
or contracted by the vendor or web services insurer, unless the cause
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of the failure can be shown to have been a result of the web services
insurer’s negligence or malfeasance.
(i) Each web services insurer must comply with all procedures
relating to data condentiality and security standards, including:
(1) signing any documents necessary to enable the vendor





(D) the Texas Department of Information Resources;
and/or
(E) the Texas Law Enforcement Telecommunications
System;
(2) adhering to the condentiality provisions of Trans-
portation Code Chapter 601 Subchapter N, including compliance
with unique identiers and passwords for user access to the program
and entering into legal trading partner agreements with the vendor to
exchange data via the web services program;
(3) adhering to the provisions of Texas Administrative
Code Title 1, Part 10, Chapter 202 (relating to Information Security
Standards); and
(4) adhering to any other procedures set forth to ensure that
the program is protected against unauthorized access, disclosure, mod-
ication or destruction, whether accidental or deliberate, as well as to
assure the availability, integrity, utility, authenticity, and condentiality
of information.
(j) Each web services insurer must also comply with speci-
cations contained in the manual concerning system requirements, in-
cluding when the specications and technical system requirements are
changed in the manual.
§5.608. Web Services Program Performance Requirements.
(a) The web services insurer must accept and respond to insur-
ance verication inquiries from the vendor.
(b) The web services insurer must respond to inquiries in no
more than 1.75 seconds, of which 0.25 seconds is allotted for transmis-
sion from vendor to insurer, and 0.25 seconds is allotted for transmis-
sion from insurer to vendor.
(c) The web services insurer must respond to the vendor with
either an afrmative response and applicable information, or with a
negative response as appropriate.
(d) Policy and policyholder data that the web services insurer
must return with an afrmative response includes, to the extent that the
information is at that time available from the insurer:
(1) company identifying information;
(2) policy identifying information, including applicable
coverage dates;
(3) vehicle identifying information;
(4) policyholder and/or driver identifying information; and
(5) an insurer dened data eld for insurer use.
(e) The web services insurer shall receive notication from the
vendor of:
(1) any problems with the transmission of the inquiry re-
sponse; and
(2) multiple afrmative responses to a verication request.
(f) On a monthly basis for the purpose of vehicle registration
renewals, the vendor must, as required by TxDOT, submit to each web
services insurer a le of registered vehicles approaching the registration
renewal date. The web services insurer must mark as "insured" each
registered vehicle for which an active insurance policy record is on le
and return that le to the vendor within three days of receipt of the
registration renewal le.
(g) Beginning on January 1, 2008, on a weekly basis for the
purpose of ongoing verication, the vendor shall submit to each web
services insurer a le of registered vehicles for which the insurer must:
(1) mark as "insured" each registered vehicle for which an
active insurance policy record is on le and return that le to the vendor
within three days of receipt of the registered vehicle le; and
(2) return to the vendor a le of all insurance policy records
that could not be matched to a registered vehicle.
(h) Each web services insurer must maintain necessary infor-
mation to assist the department in auditing the vendor’s monthly and
annual reports, including archiving:
(1) computer data les at least semi-annually for auditing
purposes in an electronic format compatible with the department’s
computer systems that shall include:
(A) time a query is received to the hundredth of a sec-
ond;
(B) time a query is responded to, to the hundredth of a
second;
(C) query contents;
(D) query response; and
(2) program audit trails, document control, program access
control and software change control.
(i) Each web services insurer must maintain its archived data
for a minimum of four years.
(j) Each web services insurer must develop and implement
maintenance plans that comply with the following:
(1) maintenance schedule as outlined by the department
(with insurer and vendor input) and that may include modications
of the web services program after delivery to correct faults, improve
performance, add other attributes, or adapt to a changed technical en-
vironment;
(2) coordination of all maintenance with the department
that includes obtaining written approvals for the maintenance;
(3) a process for approval of exceptional or emergency
maintenance; and
(4) provisions for corrective maintenance, adaptive main-
tenance, and perfective maintenance as set out in the manual.
(k) A web services insurer must also comply with specica-
tions in the manual concerning system performance requirements, in-
cluding changes in requirements that are specied in the manual.
§5.609. Delegation and New Insurers.
(a) An insurer may delegate by written contract the functions
that the insurer is required to perform under the program to a depart-
ment licensed managing general agent (MGA). A copy of the delega-
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tion agreement must be submitted to the department’s Financial Re-
sponsibility Verication Program Coordinator and the vendor. Under
such delegation, both the MGA and the insurer shall be jointly and sev-
erally responsible for full compliance with this program and jointly and
severally subject to disciplinary actions from the department for failure
to meet program requirements.
(b) An insurer that commences writing personal automobile
insurance in the Texas market more than 10 business days after the
effective date of §5.606 of this subchapter (relating to Web Services
Program), but before March 1, 2007, shall comply with the database
program as detailed in §5.604 and §5.605 of this subchapter (relating to
Reporting Requirements for Insurers Using the Database Program and
Data Error Correction Requirements for Insurers Using the Database
Program) and must begin reporting data on or before March 31, 2007.
(c) An insurer that commences writing personal automobile
insurance in the Texas market on or after March 1, 2007 shall have
30 calendar days to comply with the database program requirements in
§5.604 and §5.605 of this subchapter and begin reporting data.
§5.610. Penalties.
(a) Failure of an insurer to comply with any of the require-
ments of this division shall subject the insurer to the enforcement and
penalty provisions of the Insurance Code Chapters 82, 83, and 84 and
any other applicable law.
(b) In accordance with Transportation Code §601.454, a per-
son commits an offense if the person knowingly uses data obtained un-
der Chapter 601, Subchapter N, for any purpose not authorized under
Subchapter N. An offense under §601.454(d) is a Class B misdemeanor.
§5.611 Participation in Voluntary Testing Transmission System.
(a) In addition to complying with either the database or web
services program requirements, an insurer may also participate in the
testing of a transmission system based on the transmission of insurer-
provided key-data to provide verication of compliance with the Texas
Motor Vehicle Safety Responsibility Act. Participation in the test pro-
gram does not qualify as means for compliance with the nancial re-
sponsibility verication program.
(b) The test program will operate between the vendor and par-
ticipating insurers only.
(c) The test program will apply to the event based process only.
(d) A volunteer insurer must submit at least one le of insur-
ance policy records, including an insurer-specic key such as NAIC
code, directly to the vendor.
(e) Further specics for the test program will be developed by
the participating insurers with the vendor.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Ofce of the Secretary of State on August 28, 2006.
TRD-200604803
Gene Jarmon
General Counsel and Chief Clerk
Texas Department of Insurance
Earliest possible date of adoption: October 8, 2006
For further information, please call: (512) 463-6327
TITLE 30. ENVIRONMENTAL QUALITY
PART 1. TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY
CHAPTER 19. ELECTRONIC REPORTING
The Texas Commission on Environmental Quality (TCEQ or
commission) proposes new §§19.1, 19.3, 19.10, 19.12, and
19.14.
The new sections will be submitted to the United States Environ-
mental Protection Agency (EPA) as revisions to the Texas State
Implementation Plan and as part of a program approval applica-
tion for all of the commission’s federally authorized, delegated,
or approved programs.
BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE PROPOSED RULES
The purpose of the proposed rules is to implement the United
States Environmental Protection Agency’s (EPA) new Cross Me-
dia Electronic Reporting Rule (CROMERR) as published in the
October 13, 2005, issue of the Federal Register (70 FR 59848
- 59889), which became effective January 11, 2006. EPA -
nalized CROMERR to establish the framework for federal ac-
ceptability of electronic reports from regulated entities in order
to satisfy specic document submission requirements from EPA
regulations. Since states are delegated or authorized to imple-
ment certain federal programs, states must seek EPA approval
to accept electronic documents for environmental programs that
EPA has delegated, authorized, or approved states to admin-
ister in accordance with CROMERR. CROMERR does not re-
quire that any document or report be submitted electronically and
it does not require that states receive electronic documents or
reports. CROMERR establishes electronic reporting as an ac-
ceptable regulatory alternative, and establishes requirements to
assure that electronic documents are as legally enforceable as
their paper counterparts. Where states intend to receive docu-
ments or reports electronically, CROMERR species criteria for
their acceptable submission, in order to ensure federal enforce-
ability. Because CROMERR impacts the commission’s autho-
rized programs, creating Chapter 19 in 30 TAC to apply to all
of those programs will minimize the need to revise rules for ev-
ery authorized program now and in the future if EPA amends
CROMERR. The process by which the TCEQ must obtain au-
thorization for its electronic reporting program is generally the
same process the agency follows in seeking approval for its en-
vironmental permitting programs. In the case of CROMERR,
however, EPA has established a streamlined process that TCEQ
can use to obtain such approval. That process includes a tech-
nical paper outlining how TCEQ’s electronic document receiving
system, and any known future enhancements, meet the require-
ments of CROMERR. The application must also include certi-
cation from the Ofce of the Attorney General that the rules
and statutes in force in Texas are adequate to meet the require-
ments of CROMERR. This certication cannot take place until
after the TCEQ rulemaking is effective. The TCEQ has until Oc-
tober 17, 2007, to apply for approval to continue accepting elec-
tronic reports and applications for our authorized programs for
which the agency is currently receiving electronic reporting. The
EPA has 75 days to determine whether the documents are ad-
ministratively complete. Once the EPA determines that Texas
has an administratively complete package, they have 360 days
to determine if Texas has met the requirements of CROMERR. If
EPA does not respond within the time frame, the system is auto-
matically approved. For federally authorized programs not cur-
rently utilizing an electronic receiving system, there is no dead-
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line specied; however, these programs may not initiate such
systems until the agency receives approval under CROMERR.
The rules will establish a system for authorized programs to
accept electronic submittal of reports, permit applications, and
other specied documents using the commission’s electronic
document receiving system. These rules would establish that
a person, as dened in 30 TAC §3.2(25), Denitions, who fails
to comply with electronic reporting procedures will be subject to
the same level of enforcement as one who fails to submit written
documents as required.
SECTION BY SECTION DISCUSSION
The commission proposes administrative changes throughout
these sections to be consistent with Texas Register requirements
and other agency rules and guidelines and to conform to the
drafting standards in the Texas Legislative Council Drafting Man-
ual, November 2004.
The commission proposes new Chapter 19, Electronic Report-
ing, to comply with the EPA’s new CROMERR as published in the
October 13, 2005, issue of the Federal Register (70 FR 59848
- 59889), which became effective January 11, 2006. The com-
mission proposes the rules to dene 11 terms, outline the appli-
cability of the rules, explain the process of electronic signatures,
and describe enforcement remedies for noncompliance.
Subchapter A. General Provisions
§19.1. Denitions.
Section 19.1 proposes to incorporate the denitions for: autho-
rized program; copy of record; electronic document; electronic
document receiving system; electronic signature; electronic sig-
nature agreement; electronic signature device; federal program;
state program; handwritten signature; and signatory.
§19.3. Applicability.
Section 19.3 proposes to set forth the applicability of Chapter 19
to persons who submit electronic nal documents to the com-
mission to comply with regulation. This section also proposes
that the chapter will apply to federally authorized programs and
to state programs for which the commission has announced on
its public Web site that it is accepting specied electronic doc-
uments. A person may submit documents electronically only
if such announcement has been made. Electronic documents
must be submitted to the commission according to the require-
ments of Chapter 19 and following the requirements of the com-
mission’s electronic document receiving system. The commis-
sion also proposes this rule to state that documents submitted
via facsimile, magnetic, or optical media are not subject to Chap-
ter 19, consistent with CROMERR, and are therefore exempt
from the requirements of this chapter.
Subchapter B. Electronic Reporting Requirements
§19.10. Use of Electronic Document Receiving System.
Section 19.10 proposes to set forth the mandate that applica-
ble electronic documents must be submitted according to the
requirements of Chapter 19 using the commission’s electronic
document receiving system. It further states a person may not
allow another individual to use the electronic signature device
unique to his or her signature.
§19.12. Authorized Electronic Signature.
Section 19.12 proposes that when the electronic signature de-
vice is used to create an individual’s electronic signature, the
code or mechanism must be unique to that individual at the time
the signature is created and the individual must be uniquely enti-
tled to use it. The section also proposes to set forth the directive
that a signatory will protect the electronic signature device from
compromise and promptly report any evidence discovered that
the device has been compromised. An electronic signature de-
vice is compromised if the code or mechanism is available for
use by any other individual. It further requires that electronic
documents must bear a valid electronic signature if a signature
would be required by the regulatory program on the paper doc-
ument. This proposal stipulates an electronic signature on an
electronic document is valid if: it has been created with an elec-
tronic signature device that the signatory is uniquely entitled to
use for signing; the device has not been compromised; and the
signatory is authorized to sign the document. This section would
establish that the signatory intended to sign the document and
submit it to the commission by the presence of an electronic sig-
nature.
§19.14. Enforcement.
Section 19.14 proposes that an electronic signature is the legal
equivalent of a handwritten signature. Section 19.14 proposes
that a person is subject to appropriate penalties, nes, or other
remedies under the commission rules or applicable statutes for
failure to comply with a reporting requirement if the individual re-
ports electronically and fails to comply with the applicable provi-
sions for electronic reporting. This section states that nothing in
Chapter 19 limits the use of electronic documents or information
derived from electronic documents as evidence in enforcement
proceedings.
FISCAL NOTE: COSTS TO STATE AND LOCAL GOVERN-
MENT
Nina Chamness, Analyst, Strategic Planning and Assessment
Section, has determined that, for the rst ve-year period the
proposed rules are in effect, no signicant scal implications are
anticipated for the commission or other units of state or local
governments as a result of administration or enforcement of the
proposed rules. The commission proposes the rules to imple-
ment the EPA’s new rule for electronic reporting. For consenting
participants, the commission will use the TexasOnline Web por-
tal to access the Texas Driver License (TDL) identity verication
system to allow regulated entities to report required data elec-
tronically. The commission’s costs to use TexasOnline’s TDL
identity verication are not expected to exceed $5,000 per year.
The commission and other units of state and local governments
may see cost reductions in paper and postage costs if more re-
porting of data is done electronically. Any cost reductions are
not expected to be signicant.
The commission proposes to add Chapter 19 to 30 TAC to im-
plement CROMERR. CROMERR impacts federally authorized
programs and places several requirements on the technical de-
sign of the electronic document receiving system used for feder-
ally authorized environmental programs. Chapter 19 will be an
addition to existing reporting requirements specied in other pro-
gram 30 TAC chapters, and will allow for the federally authorized
programs and designated state programs to accept electronic
submittal of reports, permit applications, and other commission
documents. The commission proposes that by adding Chapter
19 to TAC, the need for future rulemaking as other programs
incorporate electronic reporting will be minimized. The commis-
sion also proposes the rules to specify that a person who fails
to comply with electronic reporting procedures will be subject to
the same level of enforcement as one who fails to submit writ-
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ten documents as required. The EPA requires the Ofce of the
Attorney General in Texas to certify the rules and statutes in ef-
fect are adequate to meet the requirements of CROMERR. This
certication cannot take place until the proposed rulemaking is
complete, and is not expected to have a signicant scal impact
on the Ofce of the Attorney General.
PUBLIC BENEFITS AND COSTS
Ms. Chamness also determined that for each year of the rst
ve years the proposed new rules are in effect, the public benet
anticipated from the changes seen in the proposed rules will be
more timely and accurate reporting of environmental information
which will facilitate better decision making and a more informed
public.
Businesses and individuals may see reductions in paper and
postage costs if more reporting of data is done electronically.
Any cost reductions are not expected to be signicant.
SMALL BUSINESS AND MICRO-BUSINESS ASSESSMENT
No adverse scal implications are anticipated for small or mi-
cro-businesses. Small or micro-businesses may see reductions
in paper and postage costs if more reporting of data is done elec-
tronically. Any cost reductions are not expected to be signicant.
LOCAL EMPLOYMENT IMPACT STATEMENT
The commission has reviewed this proposed rulemaking and de-
termined that a local employment impact statement is not re-
quired because the proposed rules do not adversely affect a lo-
cal economy in a material way for the rst ve years that the
proposed rules are in effect.
DRAFT REGULATORY IMPACT ANALYSIS DETERMINATION
The commission reviewed the proposed rulemaking in light of the
regulatory analysis requirements of Texas Government Code,
§2001.0225, and determined the proposed rulemaking is not
subject to §2001.0225 because it does not meet the denition
of a "major environmental rule" as dened in the Texas Govern-
ment Code. A "major environmental rule" is a rule the specic
intent of which is to protect the environment or reduce risks to
human health from environmental exposure and that may ad-
versely affect in a material way the economy, productivity, com-
petition, jobs, the environment, or the public health and safety
of the state or a sector of the state. The primary purpose of
this proposed rulemaking action is to implement the EPA’s new
CROMERR as published in the Federal Register on October 13,
2005. The primary goal of this proposed rulemaking is to allow
the commission to establish a voluntary system for the receipt of
electronic documents under the commission’s federally autho-
rized programs and designated state programs and to provide
standards of compliance and enforcement. The proposed rule-
making is procedural in nature and does not address environ-
mental risks or exposures. Therefore, the proposed rulemaking
does not constitute a major environmental rule, and thus is not
subject to a formal regulatory analysis. The commission invites
public comment on the draft regulatory impact analysis determi-
nation.
TAKINGS IMPACT ASSESSMENT
The commission completed a takings impact assessment for
the proposed rulemaking action under Texas Government Code,
§2007.043. The specic primary purpose of this proposed rule-
making is to implement the EPA’s CROMERR and provide stan-
dards of compliance and enforcement for the commission to re-
ceive electronic reports and other documents under federally au-
thorized programs and designated state programs. Promulga-
tion and enforcement of the proposed rules will not affect private
real property, because the proposed rulemaking is related to the
commission’s procedural rules, rather than substantive require-
ments. Implementation of the amendments will not result in any
taking of real property.
CONSISTENCY WITH THE COASTAL MANAGEMENT PRO-
GRAM
The commission reviewed the proposed rulemaking and found
that the rule is neither identied in Coastal Coordination Act Im-
plementation Rules, 31 TAC §505.11, nor will it affect any ac-
tion/authorization identied in Coastal Coordination Act Imple-
mentation Rules, 31 TAC §505.11. Therefore, the proposed rule
is not subject to the Texas Coastal Management Program.
EFFECT ON SITES SUBJECT TO THE FEDERAL OPERATING
PERMITS PROGRAM
The proposed rules may affect owners and operators subject to
the federal operating permits program. If the executive direc-
tor, in the future, announces that it will accept certain reports re-
quired by operating permits electronically, owners and operators
will have the option to use the commission’s electronic document
receiving system in lieu of submitting paper documentation.
ANNOUNCEMENT OF HEARING
A public hearing on this proposal will be held in Austin on October
3, 2006, at 2:00 p.m. at the Texas Commission on Environmental
Quality located at 12100 Park 35 Circle in Building F, Room 2210.
The hearing will be structured for the receipt of oral or written
comments by interested persons. Individuals may present oral
statements when called upon in order of registration. There will
be no open discussion during the hearing; however, an agency
staff member will be available to discuss the proposal 30 minutes
prior to the hearing.
Persons who have special communication or other accommoda-
tion needs who are planning to attend the hearing should contact
Holly Vierk, Ofce of Legal Services, at (512) 239-0177. Re-
quests should be made as far in advance as possible.
SUBMITTAL OF COMMENTS
Written comments may be submitted to Holly Vierk, MC 205,
Ofce of Legal Services, Texas Commission on Environmental
Quality, P.O. Box 13087, Austin, Texas 78711-3087, or faxed
to (512) 239-4808. Electronic comments may be submitted at
http://www.5.tceq.state.tx.us.rules/ecomments/. All comments
should reference Rule Project Number 2006-018-019-PR. The
comment period closes October 9, 2006. Copies of the pro-
posed rules can be obtained from the commission’s Web site at
http://www.tceq.state.tx.us/nav/rules/propose_adopt.html. For
further information, please contact Ellette Vinyard, Permitting
and Remediation Support, at (512) 239-6085.
SUBCHAPTER A. GENERAL PROVISIONS
30 TAC §19.1, §19.3
STATUTORY AUTHORITY
The new sections are proposed under Texas Water Code,
§5.103, which allows the commission to adopt any rules nec-
essary to carry out the powers and duties under the provisions
of the Texas Water Code and other laws of this state; §5.128,
which authorizes the commission to encourage the use of elec-
tronic reporting; §26.011, which authorizes the commission to
adopt rules regulating water quality; §26.345, which authorizes
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the commission to adopt rules regulating petroleum storage
tanks; §27.019, which authorizes the commission to adopt
rules regulating underground injection wells; §28.011, which
authorizes the commission to make and enforce rules for the
protection of underground water; §26.040, which authorizes the
commission to adopt rules necessary to implement a general
permit program for water quality; and §37.002, which authorizes
the commission to adopt rules for the occupational licensing and
registration program; Texas Health and Safety Code, §382.017,
which authorizes the commission to adopt rules consistent with
the policy and purpose of the Texas Clean Air Act; §341.031,
which authorizes the commission to adopt and enforce rules
regulating public drinking water and implementing the Federal
Safe Drinking Water Act; §361.024, which authorizes the com-
mission to adopt rules for the management and control of solid
waste; §361.121, which requires the commission to establish
an electronic reporting system for holders of permits for the
land application of sludge; §371.028, which authorizes the com-
mission to adopt rules regulating management of used oil; and
§374.051, which authorizes the commission to adopt rules to
administer and enforce the dry cleaner program, and the Texas
Business and Commerce Code, §43.007 (electronic document
recognition), which provides legal recognition of electronic
records, electronic signatures, and electronic contracts.
The proposed new sections implement Texas Water Code,
§5.128, relating to electronic reporting; and CROMERR, the
federal program for electronic reporting, 40 Code of Federal
Regulations Parts 3, 9, 51, 60, 70, 71, 123, 142, 145, 162, 233,
257, 258, 271, 281, 403, 501, 745, and 763.
§19.1. Denitions.
In addition to the terms dened in Chapter 3 of this title (relating to
Denitions), the following words and terms, when used in this chapter,
have the following meanings, unless the context clearly indicates oth-
erwise.
(1) Authorized program--A federal program that the
United States Environmental Protection Agency (EPA) has delegated,
authorized, or approved the State of Texas to administer, or a program
that the EPA has delegated, authorized, or approved the State of Texas
to administer in lieu of a federal program, under other provisions of
40 Code of Federal Regulations and such delegation, authorization, or
approval has not been withdrawn or expired.
(2) Copy of record--A true and correct copy of an elec-
tronic document received by an electronic document receiving system,
which can be viewed in a human-readable format that clearly and ac-
curately associates all the information provided in the electronic docu-
ment with descriptions or labeling of the information. A copy of record
includes:
(A) all electronic signatures contained in or associated
with that document;
(B) the date and time of receipt; and
(C) any other information used to record the meaning
of the document or the circumstances of its receipt.
(3) Electronic document--Any information that is submit-
ted in digital form to satisfy requirements of an authorized program or
other designated state programs. Information may include data, text,
sounds, codes, computer programs, software, or databases.
(4) Electronic document receiving system--A set of appa-
ratus, procedures, software, or records used to receive electronic doc-
uments.
(5) Electronic signature--Any information in digital form
that is included in or associated with an electronic document for the
purpose of expressing the same meaning and intention as would a hand-
written signature if afxed to an equivalent paper document with the
same reference to the same content.
(6) Electronic signature agreement--A document drafted
by the executive director and signed by an individual with respect to
an electronic signature device that the individual will use to create his
or her electronic signature.
(7) Electronic signature device--A code or other mecha-
nism that is used to create electronic signatures.
(8) Federal program--Any program administered by the
United States Environmental Protection Agency under any provision
of 40 Code of Federal Regulations.
(9) State program--Any program, other than a federal
program administered by the United States Environmental Protection
Agency under any provision of 40 Code of Federal Regulations, that is
implemented by the commission under the Texas Water Code, Texas
Health and Safety Code, and other laws of the State of Texas.
(10) Handwritten signature--The scripted name or legal
mark of an individual, made by that individual with a marking or
writing instrument such as a pen or stylus and executed or adopted
with the present intention to authenticate a writing in a permanent
form.
(11) Signatory--An individual authorized to and who signs
a document using a format acceptable to the commission.
§19.3. Applicability.
(a) This chapter applies to:
(1) persons, as dened in §3.2 of this title (relating to De-
nitions), and signatories who submit ofcial, nal electronic documents
to the commission to satisfy requirements of:
(A) authorized programs for which the executive direc-
tor has announced on the commission’s public Web site that the com-
mission is accepting specied electronic documents; or
(B) state programs for which the executive director has
announced on the commission’s public Web site that the commission
is accepting specied electronic documents;
(2) the commission’s electronic document receiving sys-
tem and other software applications implemented, revised, or modied
as announced by the commission; and
(3) authorized programs and state programs for which the
executive director has announced on the commission’s public Web site
that the commission is accepting specied electronic documents.
(b) This chapter does not apply to:
(1) documents submitted via facsimile; or
(2) electronic documents submitted via magnetic or optical
media such as diskette, compact disc, digital video disc, or tape.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Ofce of the Secretary of State on August 25, 2006.
TRD-200604723
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Robert Martinez
Director, Environmental Law Division
Texas Commission on Environmental Quality
Earliest possible date of adoption: October 8, 2006
For further information, please call: (512) 239-0177
SUBCHAPTER B. ELECTRONIC REPORTING
REQUIREMENTS
30 TAC §§19.10, 19.12, 19.14
STATUTORY AUTHORITY
The new sections are proposed under Texas Water Code,
§5.103, which allows the commission to adopt any rules neces-
sary to carry out the powers and duties under the provisions of
the Texas Water Code and other laws of this state; §5.128, which
authorizes the commission to encourage the use of electronic
reporting; §26.011, which authorizes the commission to adopt
rules regulating water quality; §26.040, which authorizes the
commission to adopt rules necessary to implement a general
permit program for water quality; §26.345, which authorizes
the commission to adopt rules regulating petroleum storage
tanks; §27.019, which authorizes the commission to adopt
rules regulating underground injection wells; §28.011, which
authorizes the commission to make and enforce rules for the
protection of underground water; and §37.002, which authorizes
the commission to adopt rules for the occupational licensing and
registration program; Texas Health and Safety Code, §382.017,
which authorizes the commission to adopt rules consistent with
the policy and purpose of the Texas Clean Air Act; §341.031,
which authorizes the commission to adopt and enforce rules
regulating public drinking water and implementing the Federal
Safe Drinking Water Act; §361.024, which authorizes the com-
mission to adopt rules for the management and control of solid
waste; §361.121, which requires the commission to establish
an electronic reporting system for holders of permits for the
land application of sludge; §371.028, which authorizes the com-
mission to adopt rules regulating management of used oil; and
§374.051, which authorizes the commission to adopt rules to
administer and enforce the dry cleaner program, and the Texas
Business and Commerce Code, §43.007 (electronic document
recognition), which provides legal recognition of electronic
records, electronic signatures, and electronic contracts.
The proposed new sections implement Texas Water Code,
§5.128, relating to electronic reporting; and CROMERR, the
federal program for electronic reporting, 40 Code of Federal
Regulations Parts 3, 9, 51, 60, 70, 71, 124, 142, 145, 162, 233,
257, 258, 271, 281, 403, 501, 745, and 763.
§19.10. Use of Electronic Document Receiving System.
(a) When the executive director has announced on the com-
mission’s public Web site that it is accepting specied electronic docu-
ments, individuals who submit to the commission electronic documents
to satisfy requirements of authorized programs or designated state pro-
grams must use the commission’s electronic document receiving sys-
tem.
(b) Authorized signatories may not allow another individual to
use the electronic signature device unique to his or her signature.
§19.12. Authorized Electronic Signature.
(a) When the electronic signature device is used to create an in-
dividual’s electronic signature, the code or mechanism must be unique
to that individual at the time the signature is created and the individual
must be uniquely entitled to use it. Signatories shall:
(1) protect the electronic signature device from compro-
mise; and
(2) report to the commission any evidence that the device
has been compromised, within one business day of the discovery.
(b) An electronic signature device is compromised if the code
or mechanism is available for use by any other individual.
(c) An electronic document must bear the valid electronic sig-
nature of a signatory if that signatory is required under the authorized
program or the state program to sign the paper document for which the
electronic document substitutes.
(d) An electronic signature on an electronic document is valid
if it has been created with an electronic signature device that the iden-
tied signatory is uniquely entitled to use for signing that document;
the device has not been compromised; and the signatory is an individ-
ual who is authorized to sign the document by virtue of his or her legal
status and/or his or her relationship to the entity on whose behalf the
signature is executed.
(e) The presence of an electronic signature on an electronic
document submitted to the commission establishes that the signatory
intended to sign the electronic document and to submit it to the com-
mission to fulll the purpose of the electronic document.
§19.14. Enforcement.
(a) An electronic signature on an electronic document submit-
ted to the commission is the legal equivalent of a handwritten signature
on a paper document submitted to the commission.
(b) Persons, as dened in §3.2 of this title (relating to Deni-
tions), and signatories are subject to penalties, nes, and other remedies
under commission rules or applicable statutes for failure to comply with
a reporting requirement of the commission if the person or signatory re-
ports electronically and fails to comply with the applicable provisions
of this chapter, applicable statutes, commission rules, and the electronic
participation agreement.
(c) Nothing in this chapter limits the use of an electronic doc-
ument, copy of record, or information derived from electronic docu-
ments as evidence in enforcement proceedings.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Ofce of the Secretary of State on August 25, 2006.
TRD-200604724
Robert Martinez
Director, Environmental Law Division
Texas Commission on Environmental Quality
Earliest possible date of adoption: October 8, 2006
For further information, please call: (512) 239-0177
CHAPTER 90. INNOVATIVE PROGRAMS
The Texas Commission on Environmental Quality (TCEQ or
commission) proposes amendments to §§90.2, 90.30, 90.36,
90.40, 90.42, and 90.44.
BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE PROPOSED RULES
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House Bills (HB) 2912 and 2997, 77th Legislature, 2001, cre-
ated Texas Water Code (TWC), §5.131 and §5.127, respectively.
These statutes require the commission to adopt, by rule, a com-
prehensive program that uses incentives to encourage entities
to implement environmental management systems (EMSs). The
statutes were passed in response to recommendations made by
the Sunset Commission, as well as the Comptroller’s e-Texas ini-
tiative. The intent of the legislation was to encourage regulated
entities to use EMSs to help ensure compliance with applicable
laws and regulations. In return, regulated entities could earn in-
centives, such as reduced inspection frequency and special con-
sideration in their compliance history. The TCEQ adopted rules
that took effect on December 16, 2001. The rules are codied
in 30 TAC Chapter 90, Subchapter A, §90.1 and §90.2 and Sub-
chapter C, §§90.30, 90.32, 90.34, 90.36, 90.38, 90.40, 90.42,
and 90.44.
The TCEQ implemented the rules through the Lone Star and
National Leader (i.e., the two highest) levels of the Clean Texas,
Cleaner World (CTCW) program, TCEQ’s voluntary recognition
and incentive program. Entities that wished to join at those lev-
els were required to implement an EMS that met a TCEQ EMS
standard. Further, entities were required to make environmental
improvements that went beyond or outside regulatory require-
ments to receive the incentives authorized by the statute.
A review of the CTCW program in the fall of 2005 concluded
that changes to how the EMS statute was being implemented
could improve and increase participation in CTCW. In Febru-
ary 2006, executive management recommended that entities no
longer be required to implement an EMS that met a TCEQ EMS
standard. Instead, the TCEQ would recognize any established
EMS framework that meets the statutory provisions of the Texas
Water Code. Further, it was recommended that TCEQ staff no
longer conduct EMS audits for approval into the program. Fi-
nally, the name of the CTCW was changed to Clean Texas. The
purpose of this rulemaking is to incorporate these changes.
SECTION BY SECTION DISCUSSION
The commission proposes administrative changes throughout
these sections to be consistent with Texas Register requirements
and other agency rules and guidelines and to conform to the
drafting standard in the Texas Legislative Council Drafting Man-
ual, November 2004.
Subchapter A. Purpose, Applicability, and Eligibility
§90.2. Applicability and Eligibility.
The proposed amendment to subsections (e) and (f) would re-
ect the different compliance periods for each level of the Clean
Texas program. Specically, proposed subsection (e) would
state that an entity could not have any state or federal court
orders for either two years or three years, depending on the
level of the program for which they are applying. The proposed
amendment to subsection (f) would extend the compliance
period for criminal convictions regarding a site from three years
to ve years for all levels that require an EMS.
Subchapter C. Regulatory Incentives for Using Environmental
Management Systems
§90.30. Denitions.
The proposed amendment to §90.30 would add denitions for
assessment, certied, and independent assessor, as well as
renumber existing denitions accordingly. These denitions
are necessary to reect that the TCEQ will no longer conduct
EMS audits, and that certied EMSs are necessary to receive
regulatory incentives. Specic denitions would facilitate imple-
mentation, both for the agency and stakeholders.
§90.36. Evaluation of an Environmental Management System
by the Executive Director.
The proposed amendment to §90.36 would provide a more
streamlined assessment process. The proposed rules would
specify that an EMS must be certied by an independent asses-
sor, and would note the documentation necessary for eligibility
review. The proposed amendments would also provide for
verication visits for certain applications. The verication visits
would not constitute EMS audits but would ensure that all entry
requirements for participation in the Clean Texas program are
satised.
Specically, the proposed amendment to §90.36(a) would
change eligibility requirements for regulatory incentives based
on an EMS, including removing the option of the executive direc-
tor performing the on-site audit. Also, the proposed amendment
would alter terms according to changes proposed in §90.30 and
renumber existing paragraphs accordingly.
The proposed amendment to §90.36(b) would replace the ex-
isting subsection with a provision stating the executive direc-
tor may conduct an on-site verication visit as necessary to as-
sure compliance with the program. The proposed amendment
to subsection (c)(3) would change "attainment of environmen-
tal-performance improvement goals or targets" to "reasonable
progress toward attainment" of those goals or targets. The pro-
posed amendment to subsection (e) would delete the existing
subsection and re-letter the rest of the section accordingly.
The proposed amendment to subsections (h) and (i) deletes ref-
erences to an evaluation by the executive director or a third-party
auditor and substitutes requirements for the use of an indepen-
dent assessor and requires that the results of the independent
assessment be provided to the executive director.
The proposed amendment to subsection (j) delineates criteria by
which the executive director will review the use of an indepen-
dent assessor. Several criteria would be deleted, including refer-
ences to third-party auditors performing and documenting work
in a manner similar to that of the executive director. The pro-
posed amendment claries that the assessor is independent of
the implementation of the EMS. Credentials of the independent
assessor remain a criterion, while specic educational require-
ments are stricken. Certication of the assessor is included in
the meaning of "credentials" rather than being expressly stated
in the rule. The method of audit review is revised to include a
requirement to conrm performance of the EMS, while striking
specic time requirements.
§90.40. Executive Director Action on Request for Regulatory
Incentives through the Use of an Environmental Management
System.
The proposed amendment to §90.40 would change the execu-
tive director’s considerations when evaluating a request for reg-
ulatory incentives which modify state or federal requirements.
The proposed amendments to §90.40(c) clarify that the execu-
tive director can consider the establishment of and progress to-
ward environmental performance improvement goals beyond or
outside of regulatory requirement.
§90.42. Termination of Regulatory Incentives under an Environ-
mental Management System.
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The proposed amendment to §90.42(b) would make conforming
changes to reect the addition of terms in §90.30 and to allow
independent assessors to conduct EMS audits in lieu of the ex-
ecutive director.
§90.44. Motion to Overturn.
The proposed amendment to §90.44 adds language whereby
any person may le with the chief clerk a motion to overturn, not
just those persons whose request for incentives has been de-
nied or terminated. The proposed amendment makes the rules
consistent with TCEQ rules that allow members of the public to
le a motion to overturn.
FISCAL NOTE: COSTS TO STATE AND LOCAL GOVERN-
MENT
Nina Chamness, Analyst, Strategic Planning and Assessment
Section, has determined that, for the rst ve-year period the pro-
posed rules are in effect, no scal implications are anticipated for
the agency or other units of state or local governments as a result
of administration or enforcement of the proposed rules. Other
state agencies, local governments, and federal entities may vol-
untarily choose to have their environmental management system
(EMS) approved by the agency. A cost-neutral impact is antici-
pated for any regulated entities that choose to establish an EMS
and participate in the Clean Texas program.
The proposed rules would amend various sections of Chapter
90 of the Texas Administrative Code (TAC), which establishes
an incentive program to encourage regulated entities to imple-
ment EMSs. A review of this program, named the Clean Texas
program, concluded that it could be enhanced by making the
changes contained in the proposed rules. The proposed rules
would reect different compliance periods for different levels
of the program, provide for a more streamlined assessment
process, require that certication of EMSs be done by inde-
pendent assessors, and modify denitions and requirements of
the program. Entities volunteering to get EMSs approved by
the agency will be required to notify the agency and coordinate
review of their EMSs at least six months before they expect to
receive the agency’s decision. To obtain agency approval, the
EMS will be required to receive certication from an independent
assessor.
The proposed rules are expected to have a cost-neutral impact
on governmental entities volunteering to implement an EMS.
Governmental entities can choose to have their own staff certify
the system, if specied independence criteria are met. In addi-
tion, any costs incurred if a governmental entity chooses to em-
ploy an independent assessor are expected to be offset by cost
savings that typically occur when an EMS is implemented. Costs
to employ an independent assessor could range from $100 to
$200 per hour.
PUBLIC BENEFITS AND COSTS
Ms. Chamness also determined that for each year of the rst
ve years the proposed rules are in effect, the public benet an-
ticipated from the changes seen in the proposed rules will be
greater participation in the Clean Texas program and improved
environmental performance by regulated entities.
No scal implications are anticipated for individuals or industry
as a result of the proposed rulemaking. Participation in the Clean
Texas program and the implementation of an EMS is strictly vol-
untary. The proposed rules are expected to have a cost-neutral
impact on individuals or industry electing to establish an EMS.
Any costs they may incur for obtaining independent certication
of their system from an outside assessor are expected to be off-
set by cost savings that are typically experienced when an EMS
is implemented. Costs to employ an independent assessor could
range from $100 to $200 per hour.
SMALL BUSINESS AND MICRO-BUSINESS ASSESSMENT
No adverse scal implications are anticipated for small or micro-
businesses as a result of the proposed rules. Participation in
the Clean Texas program and the implementation of an EMS is
strictly voluntary. The proposed rules are expected to have the
same cost-neutral effect on small or micro-businesses that they
would have on individuals and large businesses.
LOCAL EMPLOYMENT IMPACT STATEMENT
The commission has reviewed this proposed rulemaking and de-
termined that a local employment impact statement is not re-
quired because the proposed rules would not adversely affect a
local economy in a material way for the rst ve years that the
proposed rules would be in effect.
DRAFT REGULATORY IMPACT ANALYSIS DETERMINATION
The commission reviewed the rulemaking in light of the reg-
ulatory analysis requirements of Texas Government Code,
§2001.0225, and determined that the rulemaking is not subject
to §2001.0225 because it does not meet the denition of a "ma-
jor environmental rule" as dened in that statute. Furthermore,
it does not meet any of the four applicability requirements listed
in §2001.0225(a). Although this rule is proposed to protect
the environment and reduce the risk to human health from
environmental exposure, it would not be a major environmental
rule because it would not adversely affect in a material way the
economy, a sector of the economy, productivity, competition,
jobs, the environment, or the public health and safety of the
state or a sector of the state.
Furthermore, the proposed rule does not meet any of the four ap-
plicability requirements listed in §2001.0225(a). The rule would
not exceed a standard set by federal law because standards in
the proposed rules are in accordance with the corresponding fed-
eral regulations, and they do not exceed an express requirement
of state law. The proposed rule does not exceed a requirement
of a delegation agreement or contract between the state and an
agency or representative of the federal government to implement
a state and federal program. The rulemaking proposes a rule
under specic state law (i.e., Texas Water Code, §5.131 and
§5.127). Finally, this rulemaking is not being proposed on an
emergency basis either to protect the environment or to reduce
risks to human health from environmental exposure.
TAKINGS IMPACT ASSESSMENT
In accordance with Texas Government Code, §2007.043, the
commission has prepared a takings impact assessment for the
proposed rule. The following is a summary of that assessment.
The specic purpose of the proposed rule is to enhance the
TCEQ’s EMS program. Promulgation and enforcement of the
proposed rule would not affect private property mainly because it
would not require anyone to do anything; everything it proposes
is strictly voluntary. The proposed standards are not more strin-
gent than existing standards. For these reasons, the proposed
rule would not be a burden to private real property and would
not constitute a taking under Texas Government Code, Chapter
2007. The proposed rule would not affect a landowner’s rights
in private real property.
CONSISTENCY WITH COASTAL MANAGEMENT PROGRAM
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The commission reviewed the rulemaking and found that the
proposal is subject to the Texas Coastal Management Program
(CMP) and must be consistent with all applicable goals and poli-
cies of the CMP. In accordance with 31 TAC §505.22, the com-
mission has prepared a consistency determination for the pro-
posal and has found that it is consistent with the applicable CMP
goals and policies. The following is a summary of that determi-
nation. The CMP goals applicable to the rulemaking are to pro-
tect, preserve, restore, and enhance the diversity, quality, quan-
tity, functions, and values of coastal natural resource areas (CN-
RAs). CMP policies focus on construction and operation of solid
waste treatment, storage, and disposal facilities, such that new
solid waste facilities and areal expansions of existing solid waste
facilities shall be sited, designed, constructed, and operated to
prevent releases of pollutants that may adversely affect CNRAs
and, at a minimum, comply with standards established under
the Solid Waste Disposal Act, 42 United States Code, §§6901 et
seq. Promulgation and enforcement of this rule would be consis-
tent with the applicable CMP goals and policies because it would
provide a framework that landlls could voluntarily use to help
ensure and go beyond compliance with applicable laws. Thus,
the rule would serve to protect, preserve, restore, and enhance
the diversity, quality, quantity, functions, and values of CNRAs.
Changing the rules on environmental management systems will
not impact new solid waste facilities and areal expansions of ex-
isting solid waste facilities. The commission has determined that
the specic actions detailed in this section and earlier in this pre-
amble under the sections explaining the proposed rule, concern-
ing explanation of the proposed rule, nal regulatory impact as-
sessment, and takings impact assessment will comply with the
goals and policies of the CMP. In addition, the proposed rule
does not violate any applicable provisions of the CMP’s stated
goals and policies.
SUBMITTAL OF COMMENTS
Written comments may be submitted to Joyce Spencer, MC 205,
Ofce of Legal Services, Texas Commission on Environmental
Quality, P.O. Box 13087, Austin, Texas 78711-3087, or faxed
to (512) 239-4808. Electronic comments may be submitted at
http://www5.tceq.state.tx.us/rules/ecomments/. All comments
should reference Rule Project Number 2006-028-090-AD. The
comment period closes October 9, 2006. Copies of the proposed
rulemaking can be obtained from the commission’s Web site at
http://www.tceq.state.tx.us/nav/rules/propose_adopt.html. For
further information, please contact Larissa Peter, Small Busi-
ness and Environmental Assistance Division, at (512) 239-3766.




The amendment is proposed under TWC, §5.012, which pro-
vides that the commission is the agency responsible for imple-
menting the constitution and laws of the state relating to the con-
servation of natural resources and protection of the environment;
TWC, §5.103 and TWC, §5.105, which provide the commission
with authority to adopt rules; and specic statutory authorization
is derived from TWC, §5.131 and TWC, §5.127, which requires
the commission to promulgate rules that establish a regulatory
process that encourages the use of an EMS by regulated enti-
ties; and TWC, §5.122, which delegates to the executive direc-
tor the commission’s authority to act on an application or other
request to issue, renew, reopen, transfer, amend, extend, with-
draw, revoke, terminate, or modify a permit, license, certicate,
registration or other authorization, or approval. The proposed
rules also relate to the incentives the commission will use to en-
courage the use of an EMS by those same regulated entities.
Finally, this amendment is also proposed under Texas Govern-
ment Code, §2001.006, which provides state agencies the au-
thority to adopt rules or take other administrative action that the
agency deems necessary to implement legislation.
The proposed amendment implements HB 2912 and HB 2997,
77th Legislature, 2001, which created the requirements for Envi-
ronmental Management Systems under TWC, §5.131, Environ-
mental Management Systems, and §5.127, Regulatory Flexibil-
ity.
§90.2. Applicability and Eligibility.
(a) - (d) (No change.)
(e) A person who has been referred to the Texas or United
States attorney general and has incurred a judgment against the site for
which the person is requesting regulatory incentives, is ineligible to re-
ceive regulatory incentives at that site for using an EMS for a period of
two or three years from the date the judgment was nal, depending on
the level of the program for which the person is applying.
(f) A person who has been convicted of willfully or knowingly
committing an environmental crime regarding the site for which the
person is requesting regulatory incentives is ineligible to receive reg-
ulatory incentives for using an EMS for a period of ve [three] years
from the date of the conviction.
(g) - (h) (No change.)
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Ofce of the Secretary of State on August 25, 2006.
TRD-200604726
Robert Martinez
Director, Environmental Law Division
Texas Commission on Environmental Quality
Earliest possible date of adoption: October 8, 2006
For further information, please call: (512) 239-5017
SUBCHAPTER C. REGULATORY
INCENTIVES FOR USING ENVIRONMENTAL
MANAGEMENT SYSTEMS
30 TAC §§90.30, 90.36, 90.40, 90.42, 90.44
STATUTORY AUTHORITY
The amendments are proposed under TWC, §5.012, which pro-
vides that the commission is the agency responsible for imple-
menting the constitution and laws of the state relating to the con-
servation of natural resources and protection of the environment;
TWC, §5.103 and TWC, §5.105, which provide the commission
with authority to adopt rules; and specic statutory authorization
is derived from TWC, §5.131 and TWC, §5.127, which requires
the commission to promulgate rules that establish a regulatory
process that encourages the use of an EMS by regulated enti-
ties; and TWC, §5.122, which delegates to the executive direc-
tor the commission’s authority to act on an application or other
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request to issue, renew, reopen, transfer, amend, extend, with-
draw, revoke, terminate, or modify a permit, license, certicate,
registration or other authorization, or approval. The proposed
rules also relate to the incentives the commission will use to en-
courage the use of an EMS by those same regulated entities.
Finally, these amendments are also proposed under Texas Gov-
ernment Code, §2001.006, which provides state agencies the
authority to adopt rules or take other administrative action that
the agency deems necessary to implement legislation.
The proposed amendments implement HB 2912 and HB 2997,
77th Legislature, 2001, which created the requirements for Envi-
ronmental Management Systems under TWC, §5.131, Environ-
mental Management Systems, and §5.127, Regulatory Flexibil-
ity.
§90.30. Denitions.
The following words and terms, when used in this subchapter, [shall]
have the following meanings, unless the context clearly indicates oth-
erwise.
(1) Assessment--On-site review of the environmental man-
agement system by an independent assessor.
(2) Certied--For purposes of this subchapter, a docu-
mented decision that the environmental management system meets
either the minimum standards of this subchapter or another recognized
environmental management system standard which is substantively
equivalent to the minimum standards.
(3) [(1)] Environmental aspect--Element of a person’s ac-
tivities, products, or services that can interact with the environment.
(4) [(2)] Environmental impact--Any change to the envi-
ronment, whether adverse or benecial, wholly or partially resulting
from a person’s activities, products, or services regarding a specic
site.
(5) [(3)] Environmental management system--A docu-
mented management system to address applicable environmental
regulatory requirements that includes organizational structure, plan-
ning activities, responsibilities, practices, procedures, processes, and
resources for developing, implementing, achieving, reviewing, and
maintaining an environmental policy directed toward continuous
improvement.
(6) Independent assessor--A person or team of people, at
least one of whom has appropriate professional credentials and experi-
ence to review an environmental management system. The assessor(s)
must not have contributed to the development of the system being as-
sessed.
(7) [(4)] Site--For purposes of this subchapter, any individ-
ual location or contiguous location of a person.
§90.36. Review [Evaluation] of an Environmental Management Sys-
tem by the Executive Director.
(a) A person must submit written documentation of the per-
son’s environmental management system (EMS) for a specic site as
part of a written request for approval of the [an on-site evaluation of
that] site’s EMS to the executive director to be eligible to receive regu-
latory incentives under this subchapter [except as described in subsec-
tion (b) of this section]. The documentation must include:
(1) - (5) (No change.)
(6) list of any independent [or third-party reviews or] cer-
tications that have been completed on the EMS;
(7) (No change.)
[(8) date when the requestor would be ready to have the
executive director conduct a formal on-site evaluation of the EMS or
whether the person will be requesting approval of the person’s third-
party auditor(s);]
(8) [(9)] a description of the regulatory incentives of inter-
est to the person regarding that site;
(9) [(10)] any other information requested by the executive
director during the review [evaluation] period; and
(10) [(11)] signature of the requestor or the duly authorized
agent, that certies that all information is true, accurate, and complete
to the best of that person’s knowledge.
(b) The executive director will determine, based on risk, if an
on-site verication visit shall be conducted by the executive director to
assure that all requirements have been met.
[(b) A person who qualies as a Clean Texas Leader is exempt
from providing documentation for the EMS regarding the specic site
to the executive director if the information the person submitted to qual-
ify to become a Clean Texas Leader is still current. Clean Texas Lead-
ers must still submit a written request to the executive director for an
on-site evaluation of the EMS to be eligible for regulatory incentives
under this subchapter.]
(c) If the request for regulatory incentives is solely to request
additional incentives under the EMS regulatory incentive program for
an EMS that has already been approved by the executive director, the
person is exempt from the submittal requirements of subsection (a) of
this section. The executive director will act on the request in accor-
dance with the time frames in §90.40(d) of this title (relating to Ex-
ecutive Director Action on Request for Regulatory Incentives through
the Use of an Environmental Management System). The person must
instead submit the following information:
(1) - (2) (No change.)
(3) any additional information requested by the executive
director to evaluate the regulatory incentive request including demon-
stration of reasonable progress toward attainment of environmental
performance improvement goals or targets.
(d) Within 90 days of submission of the request for review
[evaluation] of an EMS, the executive director shall notify the requestor
in writing of whether the information provided is complete or whether
additional information must be submitted to the executive director.
[(e) Within 90 days of submission of the request for an on-site
evaluation of an EMS, the executive director will schedule with the re-
questor an on-site evaluation to be performed by the executive director
or allow the use of the results from an approved third-party auditor that
satises the evaluation criteria in subsection (j) of this section.]
(e) [(f)] The executive director will notify the person who sub-
mitted the request for review [evaluation] of whether the EMS qualies
for regulatory incentives under this subchapter. If the EMS does not
qualify for regulatory incentives under this subchapter, the executive
director will send the person who requested a review [an evaluation] of
the EMS a notice detailing where the EMS does not meet the standards
in §90.32 of this title.
(f) [(g)] If the person makes no formal response within 90 days
to the executive director’s request regarding areas where the EMS does
not meet the standard in §90.32 of this title, the EMS review [evalua-
tion] will be placed on inactive status and the person may be required
to submit additional information to demonstrate compliance with this
subchapter.
PROPOSED RULES September 8, 2006 31 TexReg 7243
(g) [(h)] If a person receives regulatory incentives under this
subchapter for a specic site, the executive director will require an ad-
ditional independent reassessment [schedule a follow-up on-site eval-
uation by the executive director or authorize the use of an approved
third-party auditor to conduct a follow-up on-site evaluation] of the
EMS at least every three years from the date of the initial assessment
[evaluation]. Results of this reassessment must be provided to the ex-
ecutive director. Regulatory incentives granted prior to the three-year
reassessment [evaluation] will remain in effect until such time as the
executive director terminates them under §90.42 of this title (relating
to Termination of Regulatory Incentives under an Environmental Man-
agement System).
(h) [(i)] Any areas in which an independent assessor [the ex-
ecutive director or an approved third-party auditor] nds the EMS does
not meet the standards in §90.32 of this title during the reassessment
[follow-up evaluation] shall be corrected in accordance with the sched-
ule required by the independent assessor [executive director]. If the
deciencies are not corrected within the time frame allowed or are of
such a nature to indicate the EMS no longer meets the standards of this
subchapter, the regulatory incentives may be terminated under §90.42
of this title.
(i) [(j)] In order for the executive director to approve the use of
an independent assessor [a third-party auditor(s) to complete the on-site
evaluation of the EMS or to recognize the results of past evaluations
completed on an EMS as equivalent to the executive director’s review
process], the following criteria shall be considered by the executive
director:
[(1) ability of the auditor’s EMS review protocols to meet
the same requirements as the executive director’s audit protocols;]
[(2) ability of the auditor’s documentation of the EMS
evaluation process to provide comparable information to the commis-
sion that the executive director would collect if completing the same
evaluation;]
(1) [(3)] independence of the assessor from the implemen-
tation of the EMS; [third-party auditor completing the evaluation;]
(2) [(4)] credentials of the independent assessor; [demon-
strated experience of the auditor in EMS programs and environmental
regulatory programs and auditing;]
(3) [(5)] method of assessment [audit review--time allotted
for review of documentation versus eld observation and personnel
interviews] to conrm performance of the EMS; and
[(6) educational background of auditor;]
[(7) certications already granted to the auditor by other
audit/standards bodies for EMS or auditing methodologies; and]
(4) [(8)] any other information the executive director
deems necessary to verify the capability of the assessor [auditor]
to complete the assessment [evaluation] process [as the executive
director would have if he completed the evaluation].
§90.40. Executive Director Action on Request for Regulatory Incen-
tives through the Use of an Environmental Management System.
(a) (No change.)
(b) Where approval by the executive director is required un-
der this subchapter, the executive director shall consider, among other
factors:
(1) the compliance history of the person who submitted the
EMS; [and]
(2) - (3) (No change.)
(4) if the request is specically for additional incentives af-
ter the review [evaluation] of the EMS has been completed and ap-
proved, or for reconsideration of granting an incentive that was pre-
viously denied, the progress made at a site toward the environmental
improvement goals and compliance assurance targets listed in the site’s
EMS will be considered in granting further regulatory incentives.
(c) When considering regulatory incentives which modify
state or federal requirements, the executive director shall consider the
steps the person has taken at the site to establish and make progress
toward environmental performance improvement goals beyond or
outside of regulatory requirements. [develop an EMS that exceeds the
minimum requirements in §90.32 of this title.]
(d) Where approval by the executive director is required un-
der this subchapter, the executive director shall act within 60 days of
notifying the person that the EMS meets the standards outlined in this
subchapter. If a request for additional regulatory incentives is submit-
ted under §90.36(c) of this title (relating to Review [Evaluation] of an
Environmental Management System by the Executive Director), the
executive director shall act on the request within 60 days of its submis-
sion. These time frames may be extended at the request of the person
or the executive director to allow additional approval time for incen-
tives that require approval by the EPA for implementation or adoption
by rule.
§90.42. Termination of Regulatory Incentives under an Environmen-
tal Management System.
(a) (No change.)
(b) Termination by the executive director.
(1) (No change.)
(2) If a person who is approved to use regulatory incentives
for a specic site under this subchapter is found by the executive di-
rector or an independent assessor [approved third-party auditor] to no
longer meet the requirements of this subchapter, the executive director
shall notify the person in writing of the deciencies found.
(3) Any areas in which the executive director or an inde-
pendent assessor [approved third-party auditor] nds the EMS does not
meet the standards in §90.32 of this title (relating to Minimum Stan-
dards for Environmental Management Systems) based on a reassess-
ment [during the follow-up evaluation] shall be corrected in accordance
with the schedule required by the executive director. If the deciencies
are not corrected within the time frame allowed or are of such a nature
to indicate the EMS no longer meets the standards of this subchapter,
the regulatory incentives will be terminated under this section.
(4) (No change.)
§90.44. Motion to Overturn.
Any person who has requested approval of an environmental manage-
ment system (EMS) and whose EMS was denied approval, any person
who has been notied by the executive director that the approval for
the person’s system has been terminated, any person who has been de-
nied regulatory incentives that the executive director is authorized to
approve under §90.40 of this title (relating to Executive Director Action
on Request for Regulatory Incentives through the Use of an Environ-
mental Management System), any person [or] who has been notied by
the executive director that a regulatory incentive has been terminated,
or any other person may le with the chief clerk a motion to overturn
the executive director’s decision. A motion must be led within 23
days after the date the commission mails notice of the executive direc-
tor’s decision to the person. Timely motions are subject to §50.139(e)
- (g) of this title (relating to Motion to Overturn Executive Director’s
Decision).
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This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Ofce of the Secretary of State on August 25, 2006.
TRD-200604727
Robert Martinez
Director, Environmental Law Division
Texas Commission on Environmental Quality
Earliest possible date of adoption: October 8, 2006
For further information, please call: (512) 239-5017
CHAPTER 116. CONTROL OF AIR
POLLUTION BY PERMITS FOR NEW
CONSTRUCTION OR MODIFICATION
The Texas Commission on Environmental Quality (TCEQ or
commission) proposes amendments to §§116.110, 116.116,
116.615, 116.710, 116.721, 116.787, 116.805, 116.820, 116.930,
116.1020, 116.1021, and 116.1424.
The proposed amended sections will be submitted to the United
States Environmental Protection Agency (EPA) as revisions to
the state implementation plan (SIP).
BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE PROPOSED RULES
Senate Bill (SB) 1740, passed by the 79th Legislature, 2005, af-
fects several aspects of air permitting. Section 1 of SB 1740
created new Texas Health and Safety Code (THSC), §382.004,
Construction While Permit Application Pending. This section al-
lows an applicant seeking a permit for a modication (or lesser
change) to an existing facility to begin construction related to
the application after the application is submitted, and before the
commission has issued the permit. The decision to begin con-
struction is at the applicant’s own risk. The provisions of THSC,
§382.004 also prohibit the commission from considering con-
struction as a factor in determining whether to grant the permit
sought in the application. Because existing commission rules
require persons to obtain the permit prior to commencing con-
struction, revisions are necessary to maintain consistency with
the revised statute. The proposed rules would revise Chapter
116, Control of Air Pollution by Permits for New Construction
or Modication, to ensure that an applicant has the option to
commence construction once an application for a modication
or lesser change to an existing facility has been received by the
commission. SB 1740 only authorizes construction to the ex-
tent permissible under federal law, so projects subject to federal
Prevention of Signicant Deterioration (PSD) or federal Nonat-
tainment New Source Review (NNSR) permitting would not be
eligible because federal regulations governing those programs
do not allow construction to begin before the permit is issued.
Section 2 of SB 1740 amended THSC, §382.05195, Standard
Permit, to modify how distance limits, setbacks, and buffers are
evaluated at facilities authorized by an air quality standard per-
mit. Under new THSC, §382.05195(j), if a standard permit re-
quires a distance limit, setback, or buffer from other properties or
structures, the determination of whether the distance, setback,
or buffer is satised shall be made on the basis of conditions ex-
isting at the earlier of: 1) the date new construction, expansion,
or modication of a facility begins; or 2) the date any application
or notice of intent is rst led with the commission to obtain ap-
proval for the construction or operation of the facility.
Chapter 116 must be revised to maintain consistency with
the new statutory requirements concerning distance limits,
setbacks, and buffers for standard permits. The proposed rules
would incorporate the new distance limit, setback, and buffer
zone provisions of THSC, §382.05195(j) into the general rules
for standard permits.
The proposed rules also include minor administrative changes
to address outdated references, typographical errors, and con-
formity to Texas Register requirements and other agency rules
and guidelines.
The commission is also proposing concurrent rulemaking to 30
TAC Chapter 321, Control of Certain Activities by Rule, in this
issue of the Texas Register.
SECTION BY SECTION DISCUSSION
§116.110. Applicability.
The commission proposes to amend §116.110(a) to reference
new §116.116(g), so that permit applicants for projects which
meet the THSC, §382.004 criteria may initiate construction be-
fore the permit is issued. The commission proposes to amend
§116.110(a)(1)(D) for consistency with 30 TAC Chapter 330, Mu-
nicipal Solid Waste, which now includes standard permits in ad-
ditional subchapters (such as the standard permit for municipal
solid waste landll facilities and transfer stations in 30 TAC Chap-
ter 330, Subchapter U).
§116.116. Changes to Facilities.
The commission proposes to amend §116.116(b)(2) and (c)(2) to
reference new §116.116(g). The proposed changes are neces-
sary to allow permit applicants for projects which meet the THSC,
§382.004 criteria to initiate construction before the permit is is-
sued.
The commission proposes to amend §116.116(b)(3) to correct a
reference to Subchapter E, relating to Hazardous Air Pollutants:
Regulations Governing Constructed or Reconstructed Major
Sources (FCAA, §112(g), 40 CFR Part 63). The existing rule
mistakenly refers to Subchapter C; the correct reference is
Subchapter E.
The commission proposes to amend §116.116(e)(3) to correct a
typographical error.
The commission proposes to amend §116.116(f) to update sev-
eral citations and references relating to emission credit banking
and trading.
The commission proposes new §116.116(g), which allows an ap-
plicant for a project that meets the THSC, §382.004 criteria to
initiate construction before the permit is issued (once the permit
application has been received). In order to qualify under the pro-
posed subsection, the project must be a modication or lesser
change to an existing facility, or the addition of a new facility or
facilities under an existing permit. The proposed rule is drafted
more broadly than the corresponding statutory language con-
tained in THSC, §382.004, which only refers to the modication
of (or lesser change to) an existing facility. The proposed rule
would allow the addition of new facilities under an existing per-
mit, in addition to the modication of an existing facility. This
broader approach is necessary because the statutory language
could be interpreted to mean that an applicant could not add any
new equipment or any new sources of emissions. A narrow ap-
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plication of the statute would sharply limit its utility because most
projects that trigger the requirement to obtain a permit amend-
ment involve the addition of new equipment and new sources of
emissions. The commission believes that SB 1740 and the as-
sociated statute was not intended to exclude the addition of new
equipment at existing permitted sites. The commission invites
comment on the proposed language concerning the construc-
tion of new facilities under an existing permit.
In addition, the project must not trigger federal PSD or NNSR
permitting because those federal permitting programs require
preconstruction authorization. Applicants electing to initiate con-
struction before the permit is issued do so at their own risk. The
commission is prohibited from considering such construction as
a factor in determining whether to issue the permit. If issues arise
concerning best available control technology (BACT), protection
of human health and the environment, compliance with applica-
ble regulations, or other concerns, an applicant that has already
initiated construction may face considerable expense to rework
the project to satisfy applicable permit requirements. Although
the proposed rules would allow construction or modication be-
fore the relevant permit is issued, the proposed rules prohibit
operation of any facility until a permit authorizing the facility has
been issued. This restriction is necessary so that the impacts
from the facility are reviewed in advance, to ensure protection of
human health and the environment.
Proposed §116.116(g) only applies to requests for permit amend-
ments, and cannot be applied to requests, claims, registrations,
or applications for a permit by rule (PBR) or a standard permit.
PBRs and standard permits already provide a streamlined mech-
anism to authorize facilities and changes to facilities.
§116.615. General Conditions.
The commission proposes new §116.615(11) to implement
THSC, §382.05195(j). Under the proposed rule, if a standard
permit requires a distance limit, setback, or buffer from other
properties or structures, the determination of whether the
distance, setback, or buffer is satised shall be made on the
basis of conditions existing at the earlier of: 1) the date new
construction, expansion, or modication of a facility begins;
or 2) the date any application or notice of intent is rst led
with the commission to obtain approval for the construction
or operation of the facility. The proposed rule would override
and supercede any conicting requirement concerning distance
limits, setbacks, or buffers in any standard permit.
§116.710. Applicability.
The commission proposes to amend §116.710(a) to allow an ap-
plicant to initiate construction before a exible permit is issued in
cases that meet the criteria of THSC, §382.004 and §116.116(g).
Flexible permit projects that trigger federal PSD or NNSR per-
mitting are not covered under THSC, §382.004 and §116.116(g)
and are still required to obtain the permit before any actual work
is begun.
§116.721. Amendments and Alterations.
The commission proposes to amend §116.721(a) and (b)(2) to
reference new §116.116(g), so that applicants for exible permit
amendments which meet the THSC, §382.004 criteria may initi-
ate construction before the permit is issued.
§116.787. Amendments and Alterations of Permits Issued Under
this Division.
The commission proposes to amend §116.787 to reference new
§116.116(g), so that permit applicants for projects which meet
the THSC, §382.004 criteria may initiate construction before the
permit is issued.
§116.805. Amendments and Alterations for Existing Facility
Flexible Permits.
The commission proposes to amend §116.805 to reference new
§116.116(g), so that permit applicants for projects which meet
the THSC, §382.004 criteria may initiate construction before the
permit is issued.
§116.820. Modications.
The commission proposes to amend §116.820 to reference new
§116.116(g), so that permit applicants for projects which meet
the THSC, §382.004 criteria may initiate construction before the
permit is issued.
§116.930. Amendments and Alterations of Permits Issued Under
this Subchapter.
The commission proposes to amend §116.930 to reference new
§116.116(g), so that permit applicants for projects which meet
the THSC, §382.004 criteria may initiate construction before the
permit is issued.
§116.1020. Modications.
The commission proposes to amend §116.1020 to reference
new §116.116(g), so that permit applicants for projects which
meet the THSC, §382.004 criteria may initiate construction
before the permit is issued.
§116.1021. Amendments and Alterations.
The commission proposes to amend §116.1021(b)(2) to refer-
ence new §116.116(g), so that permit applicants for projects
which meet the THSC, §382.004 criteria may initiate construc-
tion before the permit is issued.
§116.1424. Amendments and Alterations of Permits Issued Un-
der this Subchapter.
The commission proposes to amend §116.1424 to reference
new §116.116(g), so that permit applicants for projects which
meet the THSC, §382.004 criteria may initiate construction
before the permit is issued.
FISCAL NOTE: COSTS TO STATE AND LOCAL GOVERN-
MENT
Nina Chamness, Analyst, Strategic Planning and Assessment
Section, has determined that, for the rst ve-year period the
proposed rules are in effect, no scal implications are anticipated
for the agency as a result of administration or enforcement of the
proposed rules. Certain units of state or local governments that
own or operate facilities requiring air quality standard permits
and some New Source Review (NSR) permits may experience
some economic benet as a result of administration or enforce-
ment of the proposed rules.
The proposed rules would implement provisions of SB 1740 and
address two new statutory requirements. First, the proposed
amendments would allow applicants for some NSR permits, at
their own risk, to modify an existing facility or to begin construc-
tion related to the application after it has been received by the
commission, and before the commission has issued the permit.
Projects that trigger PSD or NNSR are excluded and must still
obtain the permit before construction begins. Secondly, the pro-
posed amendments provide that facilities required to meet cer-
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tain distance, setback, and buffer limits in air quality standard
permits would be evaluated on whether they meet those limits
on the date new construction, expansion, or modication of the
facility begins, or the date any application or notice of intent is
rst led with the commission to obtain approval for construction
or operation at the facility. Some examples of regulated entities
that might benet from the amendments include animal feeding
operations, rock and concrete crushers, concrete batch plants,
animal carcass incinerators, oil and gas facilities, and hot mix
asphalt plants.
Because the revised statutes generally allow more exibility and
certainty for persons seeking to obtain certain standard permits
and NSR permits, there may be some economic benets as a
result of the statutory changes. If applicants for qualifying NSR
permits elect to take advantage of the exibility provided by the
proposed rules regarding the construction or modication of facil-
ities, they may be able to take advantage of more favorable con-
ditions that affect such activities. However, if the project failed to
meet permit requirements, such as BACT, protection of human
health, or other regulatory requirements, then substantial rework
costs could be incurred after the fact. Applicants for standard
permits affected by distance, setback, and buffer requirements
would be less subject to subsequent events outside their control,
thus reducing the risk that the holder of a standard permit would
have projects disrupted by changing circumstances that may af-
fect the viability of their projects. Once boundary limits are sat-
ised and a standard permit is issued, those requirements could
not be changed to affect the authorized project construction or
operation.
The proposed rules would not impose new technical or adminis-
trative requirements for regulated local governments, federal en-
tities, or industries. Any economic benets derived from greater
exibility or from applying greater consistency or more efcient
application of regulations would depend upon a wide variety of
circumstances and unique characteristics of a regulated entity
and cannot be estimated reliably on a statewide basis.
PUBLIC BENEFITS AND COSTS
Ms. Chamness also determined that for each year of the rst
ve years the proposed rules are in effect, the public benet an-
ticipated from the changes seen in the proposed rules will be
compliance with state law and more efcient and consistent ap-
plication of permit requirements.
The proposed rules affect a wide number of entities and indus-
tries statewide, but would not impose new technical or admin-
istrative requirements. The proposed rules may provide some
economic benets to applicants for qualifying NSR permits re-
garding construction or modications of facilities and to appli-
cants for some standard permits affected by certain distance,
setback, and buffer limits. Applicants for qualifying NSR permits
could elect to take advantage of the exibility afforded by the
proposed rules and begin construction or modication of facilities
before a permit is issued. Applicants for certain standard permits
affected by distance, setback, and buffer limits would be pro-
vided with the certainty that their projects would not be affected
by future circumstances. Any benet from allowing for exibility
in construction or modication of facilities or from greater cer-
tainty or consistency in the application of regulations concerning
distance and boundary limits would depend upon a wide variety
of circumstances and unique characteristics of a regulated entity
and cannot be estimated reliably on a statewide basis.
SMALL BUSINESS AND MICRO-BUSINESS ASSESSMENT
No adverse scal implications are anticipated for small or mi-
cro-businesses. Small or micro-businesses would experience
the same exibility and consistency under the proposed rules
as that experienced by governmental entities, individuals, and
large businesses concerning qualifying construction events and
boundary/distance limits.
LOCAL EMPLOYMENT IMPACT STATEMENT
The commission has reviewed this proposed rulemaking and de-
termined that a local employment impact statement is not re-
quired because the proposed rules do not adversely affect a lo-
cal economy in a material way for the rst ve years that the
proposed rules are in effect.
DRAFT REGULATORY IMPACT ANALYSIS DETERMINATION
The commission reviewed the proposed rulemaking considering
the regulatory analysis requirements of Texas Government
Code, §2001.0225, and determined that the rulemaking action
does not meet the denition of a "major environmental rule" as
dened in that statute. A major environmental rule means a
rule, the specic intent of which is to protect the environment
or reduce risks to human health from environmental exposure,
and that may adversely affect in a material way the economy,
a sector of the economy, productivity, competition, jobs, the
environment, or the public health and safety of the state or
a sector of the state. This rulemaking action implements SB
1740, passed by the 79th Legislature, that created new THSC,
§382.004 and amended §382.05195. The proposed amend-
ments to §§116.110, 116.116, 116.710, 116.721, 116.787,
116.805, 116.820, 116.930, 116.1020, 116.1021, and 116.1424
would allow an applicant seeking a permit for a modication
(or lesser change) to an existing facility to begin construction
related to the application after the application is submitted, and
before the commission has issued the permit. The decision to
begin construction is at the applicant’s own risk. The proposed
amendment to §116.615 modies how distance limits, setbacks,
and buffers are evaluated at facilities authorized by an air quality
standard permit. The amendments do not specically protect
human health or the environment.
The proposed amendments to Chapter 116 are not subject to
the regulatory analysis provisions of Texas Government Code,
§2001.0225(b), because the proposed rules do not meet any of
the four applicability requirements. Texas Government Code,
§2001.0225 only applies to a major environmental rule, the re-
sult of which is to: 1) exceed a standard set by federal law; 2)
exceed an express requirement of state law, unless the rule is
specically required by federal law; 3) exceed a requirement of
a delegation agreement or contract between the state and an
agency or representative of the federal government to implement
a state and federal program; or 4) adopt a rule solely under the
general powers of the agency instead of under a specic state
law.
Specically, these amendments implement SB 1740, passed
by the 79th Legislature, that created new THSC, §382.004
and amended §382.05195, and therefore specically meet an
express requirement of state law. SB 1740 only authorizes
construction to the extent permissible under federal law and
therefore does not exceed a standard set by federal law. There
is no contract or delegation agreement that covers the topic that
is the subject of this action. Therefore, the proposed rulemaking
does not exceed a standard set by federal law, exceed an
express requirement of state law, or exceed a requirement of a
delegation agreement. Finally, this rulemaking action was not
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developed solely under the general powers of the agency, but
is authorized by specic sections of THSC, Chapter 382 (also
known as the Texas Clean Air Act (TCAA)), and the Texas Water
Code (TWC), which are cited in the STATUTORY AUTHORITY
section of this preamble, including THSC, §§382.002, 382.004,
382.017, and 382.05195. Therefore, this rulemaking action
is not subject to the regulatory analysis provisions of Texas
Government Code, §2001.0225(b), because the proposed rule-
making does not meet any of the four applicability requirements.
The commission invites public comment on the draft regulatory
impact analysis determination.
TAKINGS IMPACT ASSESSMENT
The commission evaluated these proposed amendments and
performed an assessment of whether Texas Government Code,
Chapter 2007, is applicable. The specic purpose of these
proposed rules is to implement SB 1740, passed by the 79th
Legislature, that created new THSC, §382.004 and amended
§382.05195. The proposed amendments would substantially
advance this stated purpose by changing sections of Chapter
116 to allow an applicant seeking a permit for a modication (or
lesser change) to an existing facility to begin construction, at
their own risk, related to the application after the application is
submitted, and before the commission has issued the permit,
and to modify how distance limits, setbacks, and buffers are
evaluated at facilities authorized by an air quality standard
permit.
Promulgation and enforcement of these proposed rules would
be neither a statutory nor a constitutional taking of private real
property. Specically, the subject proposed regulations do not
affect a landowner’s rights in private real property because this
rulemaking does not burden (constitutionally); nor restrict or limit
the owner’s right to property and reduce its value by 25% or more
beyond that which would otherwise exist in the absence of the
regulations. In other words, these rules provide applicants for
a modication to an existing facility, or a lesser change, the op-
tion to begin construction of the modication prior to receiving
the authorization, and provide more clarity and certainty as to
when a buffer or setback is to be determined for facilities subject
to a standard permit. In addition, because the proposed amend-
ments regarding start of construction prior to authorization are
less stringent than existing rules, they do not burden, restrict, or
limit an owner’s right to property and reduce its value by 25% or
more beyond that which would otherwise exist in the absence of
the regulations. Therefore, these rules will not constitute a tak-
ings under Texas Government Code, Chapter 2007.
CONSISTENCY WITH THE COASTAL MANAGEMENT PRO-
GRAM
The commission determined that this rulemaking relates to an
action or actions subject to the Texas Coastal Management Pro-
gram (CMP) in accordance with the Coastal Coordination Act of
1991, as amended (Texas Natural Resources Code, §§33.201
et seq.), and the commission rules in 30 TAC Chapter 281, Sub-
chapter B, concerning Consistency with Texas Coastal Manage-
ment Program. As required by §281.45(a)(3), Actions Subject
to Consistency with the Goals and Policies of the Texas Coastal
Management Program (CMP), and 31 TAC §505.11(b)(2), relat-
ing to Actions and Rules Subject to the Coastal Management
Program, commission rules governing air pollutant emissions
must be consistent with the applicable goals and policies of the
CMP. The commission reviewed this rulemaking for consistency
with the CMP goals and policies in accordance with the rules of
the Coastal Coordination Council, and determined that the action
is consistent with the applicable CMP goals and policies. The
CMP goal applicable to this rulemaking is the goal to protect, pre-
serve, and enhance the diversity, quality, quantity, functions, and
values of coastal natural resource areas (31 TAC §501.12(l)).
The proposed revisions are necessary to ensure that commis-
sion rules maintain consistency with applicable statutes. The
proposed revisions do not authorize or allow increased emis-
sions of air contaminants. The CMP policy applicable to this rule-
making is the policy that commission rules comply with federal
regulations in 40 Code of Federal Regulations to protect and en-
hance air quality in the coastal areas (31 TAC §501.14(q)). This
rulemaking complies with 40 Code of Federal Regulations Part
51, Requirements for Preparation, Adoption, and Submittal of
Implementation Plans. Therefore, in accordance with 31 TAC
§505.22(e), the commission afrms that this rulemaking is con-
sistent with CMP goals and policies.
The commission solicits comments on the consistency of the pro-
posed rulemaking with the CMP during the public comment pe-
riod.
EFFECT ON SITES SUBJECT TO THE FEDERAL OPERATING
PERMITS PROGRAM
The proposed rules affect all sites, regardless of the applicability
of the Federal Operating Permits Program. The proposed rules
have no specic effect on federal operating permit sites.
ANNOUNCEMENT OF HEARING
A public hearing on this proposal will be held in Austin on October
2, 2006, at 2:00 p.m., at the Texas Commission on Environmen-
tal Quality complex located at 12100 Park 35 Circle in Building
B, Room 201A. The hearing will be structured for the receipt of
oral or written comments by interested persons. Individuals may
present oral statements when called upon in order of registration.
There will be no open discussion during the hearing; however,
an agency staff member will be available to discuss the proposal
30 minutes prior to the hearing.
Persons who have special communication or other accommoda-
tion needs who are planning to attend the hearing should contact
Lola Brown, Ofce of Legal Services, at (512) 239-0348. Re-
quests should be made as far in advance as possible.
SUBMITTAL OF COMMENTS
Written comments may be submitted to Lola Brown, MC 205,
Ofce of Legal Services, Texas Commission on Environmental
Quality, P.O. Box 13087, Austin, Texas 78711-3087, or faxed
to (512) 239-4808. Electronic comments may be submitted at
http://www5.tceq.state.tx.us/rules/ecomments/. All comments
should reference Rule Project Number 2005-052-116-PR. The
comment period closes October 9, 2006. Copies of the proposed
rulemaking can be obtained from the commission’s Web site at
http://www.tceq.state.tx.us/nav/rules/propose_adopt.html. For
further information, please contact Michael Wilhoit, Air Permits
Division, at (512) 239-1222.
SUBCHAPTER B. NEW SOURCE REVIEW
PERMITS
DIVISION 1. PERMIT APPLICATION
30 TAC §116.110, §116.116
STATUTORY AUTHORITY
These amendments are proposed under TWC, §5.103, concern-
ing Rules, and §5.105, concerning General Policy, which autho-
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rize the commission to adopt rules necessary to carry out its
powers and duties under the TWC and other laws of the state.
The amendments are also proposed under THSC, §382.002,
concerning Policy and Purpose, which establishes the commis-
sion’s purpose to safeguard the state’s air resources, consistent
with the protection of public health, general welfare, and physical
property, including the esthetic enjoyment of air resources by the
public and maintenance of adequate visibility; §382.004, con-
cerning Construction While Permit Application Pending, which
allows a person who submits an application for modication to
an existing facility or lesser change to begin construction at their
own risk prior to issuance of the permit; §382.011, concerning
General Powers and Duties, which authorizes the commission to
establish and control the level of quality to be maintained in the
state’s air; §382.012, concerning State Air Control Plan, which
authorizes the commission to prepare and develop a compre-
hensive plan for the control of the state’s air; and §382.017, con-
cerning Rules, which authorizes the commission to adopt rules
consistent with the policy and purpose of the TCAA.
The proposed new sections implement TWC, §5.103 and
§5.105; and THSC, §§382.002, 382.004, 382.011, 382.012, and
382.017.
§116.110. Applicability.
(a) Permit to construct. Except as provided under §116.116(g)
of this title (relating to Changes to Facilities), before [Before] any ac-
tual work is begun on the facility, any person who plans to construct
any new facility or to engage in the modication of any existing facility
which may emit air contaminants into the air of this state shall either:
(1) (No change.)
(2) satisfy the conditions for a standard permit under the
requirements in:
(A) - (C) (No change.)
(D) Chapter 330[, Subchapter N] of this title (relating
to Municipal Solid Waste [Landll Mining]);
(3) - (5) (No change.)
(b) (No change.)
(c) Compliance history. For all authorizations listed in sub-
sections (a) and (b) of this section or §116.116 of this title [(relating
to Changes to Facilities)], compliance history reviews may be required
under Chapter 60 of this title (relating to Compliance History).
(d) Exclusion. Owners or operators of affected sources (as de-
ned in §116.15(1) of this title (relating to Section 112(g) Denitions))
subject to Subchapter E [C] of this chapter (relating to Hazardous Air
Pollutants: Regulations Governing Constructed or Reconstructed Ma-
jor Sources (FCAA, §112(g), 40 CFR [Code of Federal Regulations]
Part 63)) are not authorized to use:
(1) (No change.)
(2) standard permits under Subchapter F of this chapter that
do not meet the requirements of Subchapter E [C] of this chapter; or
(3) §116.116(e) of this title [(relating to Changes to Facil-
ities)].
(e) - (g) (No change.)




(2) Any person who requests permit amendments must re-
ceive prior approval by the executive director or the commission, ex-
cept as provided in subsection (g) of this section. Applications must be
submitted with a completed Form PI-1 and are subject to the require-
ments of §116.111 of this title (relating to General Application).
(3) Any person who applies for an amendment to a permit
to construct or reconstruct an affected source (as dened in §116.15(1)
of this title (relating to Section 112(g) Denitions)) under Subchapter
E [C] of this chapter (relating to Hazardous Air Pollutants: Regula-
tions Governing Constructed or Reconstructed Major Sources (FCAA,
§112(g), 40 CFR Part 63)) shall comply with the provisions in Chapter




(2) Requests for permit alterations that must receive prior
approval by the executive director, except as provided by subsection
(g) of this section, are those that:
(A) - (C) (No change.)
(3) - (5) (No change.)
(d) (No change.)
(e) Changes to qualied facilities.
(1) - (2) (No change.)
(3) The determination in paragraph (1) of this subsection
shall be based on the allowable emissions for air contaminant cate-
gories and any allowable emissions for individual compounds. If a
physical or operational change would result in emissions of an [a] air
contaminant category or compound above the allowable emissions for
that air contaminant category or compound, the amount above the al-
lowable emissions must be offset by an equivalent decrease in emis-
sions at the same facility or a different facility. In making this offset,
the following applies.
(A) - (F) (No change.)
(4) - (8) (No change.)
(f) Use of credits. Notwithstanding any other subsection of
this section, discrete emission reduction credits may be used to exceed
permit allowables as described in §101.376(b)(1) [§101.29(d)(4)(v)]
of this title (relating to Discrete Emission Credit Use [Banking and
Trading]) if all applicable conditions of Chapter 101, Subchapter H,
Division 4 [§101.29] of this title (relating to Discrete Emission Credit
Banking and Trading) are met. This subsection does not authorize any
physical changes to a facility.
(g) Construction while permit application pending.
(1) A person who submits an application for a permit
amendment or permit alteration to authorize a modication of or a
lesser change to an existing facility, or to authorize the addition of a
new facility or facilities under an existing permit, may, at the person’s
own risk, begin construction related to the application after the appli-
cation is received by the commission, and before the commission has
issued the permit amendment or permit alteration.
(2) This subsection does not apply to requests, claims, reg-
istrations, or applications for a permit by rule or a standard permit.
(3) This subsection does not apply to any permit applica-
tion for a project that would constitute a new major stationary source,
or a major modication, as dened in §116.12 of this title (relating
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to Nonattainment and Prevention of Signicant Deterioration Review
Denitions).
(4) The commission may not consider construction begun
under this subsection in determining whether to grant the permit
amendment or alteration sought in the application.
(5) Any facility constructed under this subsection shall not
operate until the commission has issued a permit amendment or alter-
ation authorizing the facility.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Ofce of the Secretary of State on August 25, 2006.
TRD-200604728
Robert Martinez
Director, Environmental Law Division
Texas Commission on Environmental Quality
Earliest possible date of adoption: October 8, 2006
For further information, please call: (512) 239-0348
SUBCHAPTER F. STANDARD PERMITS
30 TAC §116.615
STATUTORY AUTHORITY
The amendment is proposed under TWC, §5.103, concerning
Rules, and §5.105, concerning General Policy, which authorize
the commission to adopt rules necessary to carry out its pow-
ers and duties under the TWC and other laws of the state. The
amendment is also proposed under THSC, §382.002, concern-
ing Policy and Purpose, which establishes the commission’s pur-
pose to safeguard the state’s air resources, consistent with the
protection of public health, general welfare, and physical prop-
erty, including the esthetic enjoyment of air resources by the
public and maintenance of adequate visibility; §382.011, con-
cerning General Powers and Duties, which authorizes the com-
mission to establish and control the level of quality to be main-
tained in the state’s air; §382.012, concerning State Air Control
Plan, which authorizes the commission to prepare and develop
a comprehensive plan for the control of the state’s air; §382.017,
concerning Rules, which authorizes the commission to adopt
rules consistent with the policy and purpose of the TCAA; and
§382.05195, concerning Standard Permit, which authorizes the
commission to issue standard permits for new or existing similar
facilities.
The proposed amendment implements TWC, §5.103 and
§5.105; and THSC, §§382.002, 382.011, 382.012, 382.017, and
382.05195.
§116.615. General Conditions.
The following general conditions are applicable to holders of standard
permits, but will not necessarily be specically stated within the stan-
dard permit document.
(1) Protection of public health and welfare. The emissions
from the facility, including dockside vessel emissions, must comply
with all applicable rules and regulations of the commission adopted
under Texas Health and Safety Code, Chapter 382, and with the intent
of the Texas Clean Air Act (TCAA) [TCAA], including protection of
health and property of the public.
(2) (No change.)
(3) Standard permit in lieu of permit amendment. All
changes authorized by standard permit to a facility previously permit-
ted under §116.110 of this title [(relating to Applicability)] shall be
administratively incorporated into that facility’s permit at such time as
the permit is amended or renewed.
(4) (No change.)
(5) Start-up notication.
(A) The appropriate air program regional ofce of the
commission and any other air pollution control agency [program] hav-
ing jurisdiction shall be notied prior to the commencement of opera-
tions of the facilities authorized by a standard permit in such a manner
that a representative of the executive director may be present.
(B) (No change.)
(C) Prior to beginning operations of the facilities autho-
rized by the permit, the permit holder shall identify to the Ofce of
Permitting, Remediation, and Registration, the source or sources of al-
lowances to be utilized for compliance with Chapter 101, Subchapter
H, Division 3 of this title (relating to Mass Emissions Cap and Trade
Program).
(D) (No change.)
(6) Sampling requirements. If sampling of stacks or
process vents is required, the standard permit holder shall contact the
commission’s appropriate regional ofce [Ofce of Air Quality] and
any other air pollution control agency [program] having jurisdiction
prior to sampling to obtain the proper data forms and procedures.
All sampling and testing procedures must be approved by the exec-
utive director and coordinated with the regional representatives of
the commission. The standard permit holder is also responsible for
providing sampling facilities and conducting the sampling operations
or contracting with an independent sampling consultant.
(7) (No change.)
(8) Recordkeeping. A copy of the standard permit along
with information and data sufcient to demonstrate applicability of and
compliance with the standard permit shall be maintained in a le at the
plant site and made available at the request of representatives of the
executive director, the United States Environmental Protection Agency
[EPA], or any air pollution control agency [program] having jurisdic-
tion. For facilities that normally operate unattended, this information
shall be maintained at the nearest staffed location within Texas speci-
ed by the standard permit holder in the standard permit registration.
This information must include, but is not limited to, production records
and operating hours. Additional recordkeeping requirements may be
specied in the conditions of the standard permit. Information and data
sufcient to demonstrate applicability of and compliance with the stan-
dard permit must be retained for at least two years following the date
that the information or data is obtained. The copy of the standard per-
mit must be maintained as a permanent record.
(9) Maintenance of emission control. The facilities cov-
ered by the standard permit may not be operated unless all air pollu-
tion emission capture and abatement equipment is maintained in good
working order and operating properly during normal facility opera-
tions. Notication for emissions events and scheduled maintenance
shall be made in accordance with §101.201 and §101.211 of this title
(relating to Emissions Event Reporting and Recordkeeping Require-
ments; and Scheduled Maintenance, Startup, and Shutdown Reporting
and Recordkeeping Requirements).
(10) Compliance with rules. Registration of a standard per-
mit by a standard permit applicant constitutes an acknowledgment and
agreement that the holder will comply with all rules, regulations, and
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orders of the commission issued in conformity with the TCAA and the
conditions precedent to the claiming of the standard permit. If more
than one state or federal rule or regulation or permit condition are ap-
plicable, the most stringent limit or condition shall govern. Acceptance
includes consent to the entrance of commission employees and des-
ignated representatives of any air pollution control agency [program]
having jurisdiction into the permitted premises at reasonable times to
investigate conditions relating to the emission or concentration of air
contaminants, including compliance with the standard permit.
(11) Distance limitations, setbacks, and buffer zones.
Notwithstanding any requirement in any standard permit, if a standard
permit for a facility requires a distance, setback, or buffer from other
property or structures as a condition of the permit, the determination
of whether the distance, setback, or buffer is satised shall be made on
the basis of conditions existing at the earlier of:
(A) the date new construction, expansion, or modica-
tion of a facility begins; or
(B) the date any application or notice of intent is rst
led with the commission to obtain approval for the construction or
operation of the facility.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Ofce of the Secretary of State on August 25, 2006.
TRD-200604729
Robert Martinez
Director, Environmental Law Division
Texas Commission on Environmental Quality
Earliest possible date of adoption: October 8, 2006
For further information, please call: (512) 239-0348
SUBCHAPTER G. FLEXIBLE PERMITS
30 TAC §116.710, §116.721
STATUTORY AUTHORITY
These amendments are proposed under TWC, §5.103, concern-
ing Rules, and §5.105, concerning General Policy, which autho-
rize the commission to adopt rules necessary to carry out its
powers and duties under the TWC and other laws of the state.
The amendments are also proposed under THSC, §382.002,
concerning Policy and Purpose, which establishes the commis-
sion’s purpose to safeguard the state’s air resources, consistent
with the protection of public health, general welfare, and physical
property, including the esthetic enjoyment of air resources by the
public and maintenance of adequate visibility; §382.004, con-
cerning Construction While Permit Application Pending, which
allows a person who submits an application for modication to
an existing facility or lesser change to begin construction at their
own risk prior to issuance of the permit; §382.011, concerning
General Powers and Duties, which authorizes the commission to
establish and control the level of quality to be maintained in the
state’s air; §382.012, concerning State Air Control Plan, which
authorizes the commission to prepare and develop a compre-
hensive plan for the control of the state’s air; and §382.017, con-
cerning Rules, which authorizes the commission to adopt rules
consistent with the policy and purpose of the TCAA.
The proposed amendments implement TWC, §5.103 and
§5.105; and THSC, §§382.002, 382.004, 382.011, 382.012, and
382.017.
§116.710. Applicability.
(a) Flexible permit. A person may obtain a exible permit that
[which] allows for physical or operational changes as provided by this
subchapter as an alternative to obtaining a new source review permit
under §116.110 of this title (relating to Applicability), or in lieu of
amending an existing permit under §116.116 of this title (relating to
Changes to Facilities [Amendments and Alterations]). A person may
obtain a exible permit under §116.711 of this title (relating to Flexible
Permit Application) for a facility, group of facilities, or account [before
any actual work is begun], provided however:
(1) (No change.)
(2) modications to existing facilities covered by a exible
permit may be authorized [handled] through the amendment of an ex-
isting exible permit;
(3) permitting of a new facility may be authorized [han-
dled] through the amendment of a exible permit; and
(4) (No change.)
(b) - (d) (No change.)
§116.721. Amendments and Alterations.
(a) Flexible permit amendments. All representations with re-
gard to construction plans and operation procedures in an application
for a exible permit, as well as any general and special provisions at-
tached, become conditions upon which the subsequent exible permit
is issued. It shall be unlawful for any person to vary from such repre-
sentation or exible permit provision if the change will cause a change
in the method of control of emissions, the character of the emissions,
or will result in a signicant increase in emissions, unless application
is made to the executive director to amend the exible permit in that
regard and such amendment is approved by the executive director or
commission, except as provided under §116.116(g) of this title (relat-
ing to Changes to Facilities). Applications to amend a exible permit
shall be submitted with a completed Form PI-1 and are subject to the
requirements of §116.711 of this title (relating to Flexible Permit Ap-
plication).
(b) Flexible permit alterations.
(1) (No change.)
(2) All exible permit alterations which may involve a
change in a general or special condition contained in the exible
permit, or affect control equipment performance must receive prior ap-
proval by the executive director, except as provided under §116.116(g)
of this title. The executive director shall be notied in writing of all
other exible permit alterations within ten days of implementing the
change, unless the permit provides for a different method of notica-
tion. Any exible permit alteration request or notication shall include
information sufcient to demonstrate that the change does not interfere
with the owner or operator’s previous demonstrations of compliance
with the requirements of §116.711 of this title, including the protection
of public health and welfare. The appropriate commission regional
ofce and any local air pollution program having jurisdiction shall be
provided copies of all exible permit alteration documents.
(3) (No change.)
(c) - (d) (No change.)
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
PROPOSED RULES September 8, 2006 31 TexReg 7251
Filed with the Ofce of the Secretary of State on August 25, 2006.
TRD-200604730
Robert Martinez
Director, Environmental Law Division
Texas Commission on Environmental Quality
Earliest possible date of adoption: October 8, 2006
For further information, please call: (512) 239-0348
SUBCHAPTER H. PERMITS FOR
GRANDFATHERED FACILITIES
DIVISION 2. SMALL BUSINESS STATIONARY
SOURCE PERMITS, PIPELINE FACILITIES
PERMITS, AND EXISTING FACILITY PERMITS
30 TAC §116.787
STATUTORY AUTHORITY
The amendment is proposed under TWC, §5.103, concerning
Rules, and §5.105, concerning General Policy, which authorize
the commission to adopt rules necessary to carry out its pow-
ers and duties under the TWC and other laws of the state. The
amendment is also proposed under THSC, §382.002, concern-
ing Policy and Purpose, which establishes the commission’s pur-
pose to safeguard the state’s air resources, consistent with the
protection of public health, general welfare, and physical prop-
erty, including the esthetic enjoyment of air resources by the pub-
lic and maintenance of adequate visibility; §382.004, concerning
Construction While Permit Application Pending, which allows a
person who submits an application for modication to an existing
facility or lesser change to begin construction at their own risk
prior to issuance of the permit; §382.011, concerning General
Powers and Duties, which authorizes the commission to estab-
lish and control the level of quality to be maintained in the state’s
air; §382.012, concerning State Air Control Plan, which autho-
rizes the commission to prepare and develop a comprehensive
plan for the control of the state’s air; §382.017, concerning Rules,
which authorizes the commission to adopt rules consistent with
the policy and purpose of the TCAA; §382.05183, concerning
Existing Facility Permit, which allows existing facilities to apply
for a permit; §382.05184, concerning Small Business Stationary
Source Permit, which authorizes the commission to issue per-
mits to small business stationary sources, as dened by TWC,
§5.135; and §382.05186, concerning Pipeline Facilities Permits,
which authorizes the commission to issue permits to reciprocat-
ing internal combustion engines that are part of pipeline facilities.
The proposed amendment implements TWC, §5.103 and
§5.105; and THSC, §§382.002, 382.004, 382.011, 382.012,
382.017, 382.05183, 382.05184, and 382.05186.
§116.787. Amendments and Alterations of Permits Issued Under this
Division.
The owner or operator planning the modication of a facility permitted
under this division relating to small business stationary source permits,
pipeline facilities permits, and existing facility permits must comply
with the requirements of Subchapter B of this chapter (relating to New
Source Review Permits) before work begins on the construction of the
modication, except as provided under §116.116(g) of this title (relat-
ing to Changes to Facilities). Amendments and alterations for permits
issued under this division are subject to the requirements of Subchapter
B of this chapter.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Ofce of the Secretary of State on August 25, 2006.
TRD-200604731
Robert Martinez
Director, Environmental Law Division
Texas Commission on Environmental Quality
Earliest possible date of adoption: October 8, 2006
For further information, please call: (512) 239-0348




The amendment is proposed under TWC, §5.103, concerning
Rules, and §5.105, concerning General Policy, which authorize
the commission to adopt rules necessary to carry out its pow-
ers and duties under the TWC and other laws of the state. The
amendment is also proposed under THSC, §382.002, concern-
ing Policy and Purpose, which establishes the commission’s pur-
pose to safeguard the state’s air resources, consistent with the
protection of public health, general welfare, and physical prop-
erty, including the esthetic enjoyment of air resources by the pub-
lic and maintenance of adequate visibility; §382.004, concerning
Construction While Permit Application Pending, which allows a
person who submits an application for modication to an existing
facility or lesser change to begin construction at their own risk
prior to issuance of the permit; §382.011, concerning General
Powers and Duties, which authorizes the commission to estab-
lish and control the level of quality to be maintained in the state’s
air; §382.012, concerning State Air Control Plan, which autho-
rizes the commission to prepare and develop a comprehensive
plan for the control of the state’s air; §382.017, concerning Rules,
which authorizes the commission to adopt rules consistent with
the policy and purpose of the TCAA; and §382.05183, concern-
ing Existing Facility Permit, which allows existing facilities to ap-
ply for a permit.
The proposed amendment implements TWC, §5.103 and
§5.105; and THSC, §§382.002, 382.004, 382.011, 382.012,
382.017, and 382.05183.
§116.805. Amendments and Alterations for Existing Facility Flexible
Permits.
The owner or operator planning a modication of a facility permitted
under this division, relating to existing facility exible permits, must
comply with the requirements of Subchapter B of this chapter (relating
to New Source Review Permits) before work begins on the construc-
tion of the modication, except as provided under §116.116(g) of this
title (relating to Changes to Facilities). Amendments and alterations
for existing facility exible permits are subject to the requirements of
Subchapter B of this chapter.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Ofce of the Secretary of State on August 25, 2006.
TRD-200604732
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Robert Martinez
Director, Environmental Law Division
Texas Commission on Environmental Quality
Earliest possible date of adoption: October 8, 2006
For further information, please call: (512) 239-0348




The amendment is proposed under TWC, §5.103, concerning
Rules, and §5.105, concerning General Policy, which authorize
the commission to adopt rules necessary to carry out its pow-
ers and duties under the TWC and other laws of the state. The
amendment is also proposed under THSC, §382.002, concern-
ing Policy and Purpose, which establishes the commission’s pur-
pose to safeguard the state’s air resources, consistent with the
protection of public health, general welfare, and physical prop-
erty, including the esthetic enjoyment of air resources by the pub-
lic and maintenance of adequate visibility; §382.004, concerning
Construction While Permit Application Pending, which allows a
person who submits an application for modication to an existing
facility or lesser change to begin construction at their own risk
prior to issuance of the permit; §382.011, concerning General
Powers and Duties, which authorizes the commission to estab-
lish and control the level of quality to be maintained in the state’s
air; §382.012, concerning State Air Control Plan, which autho-
rizes the commission to prepare and develop a comprehensive
plan for the control of the state’s air; §382.017, concerning Rules,
which authorizes the commission to adopt rules consistent with
the policy and purpose of the TCAA; and §382.0519, concern-
ing Voluntary Emissions Reduction Permit, which authorizes the
commission to issue permits to for certain existing unpermitted
facilities.
The proposed amendment implements TWC, §5.103 and
§5.105; and THSC, §§382.002, 382.004, 382.011, 382.012,
382.017, and 382.0519.
§116.820. Modications.
The owner or operator planning the modication of a facility permitted
under a voluntary emission reduction permit must comply with Sub-
chapter B of this chapter (relating to New Source Review Permits) be-
fore work is begun on the construction of the modication, except as
provided under §116.116(g) of this title (relating to Changes to Facili-
ties).
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Ofce of the Secretary of State on August 25, 2006.
TRD-200604733
Robert Martinez
Director, Environmental Law Division
Texas Commission on Environmental Quality
Earliest possible date of adoption: October 8, 2006
For further information, please call: (512) 239-0348




The amendment is proposed under TWC, §5.103, concerning
Rules, and §5.105, concerning General Policy, which authorize
the commission to adopt rules necessary to carry out its powers
and duties under the TWC and other laws of the state. The
amendment is also proposed under THSC, §382.002, concern-
ing Policy and Purpose, which establishes the commission’s
purpose to safeguard the state’s air resources, consistent with
the protection of public health, general welfare, and physical
property, including the esthetic enjoyment of air resources by the
public and maintenance of adequate visibility; §382.004, con-
cerning Construction While Permit Application Pending, which
allows a person who submits an application for modication to
an existing facility or lesser change to begin construction at their
own risk prior to issuance of the permit; §382.011, concerning
General Powers and Duties, which authorizes the commission
to establish and control the level of quality to be maintained in
the state’s air; §382.012, concerning State Air Control Plan,
which authorizes the commission to prepare and develop a
comprehensive plan for the control of the state’s air; §382.017,
concerning Rules, which authorizes the commission to adopt
rules consistent with the policy and purpose of the TCAA; and
§382.05185, concerning Electric Generating Facility Permit,
which authorizes the commission to issue permits for electric
generating facilities that meet the requirements.
The proposed amendment implements TWC, §5.103 and
§5.105; and THSC, §§382.002, 382.004, 382.011, 382.012,
382.017, and 382.05185.
§116.930. Amendments and Alterations of Permits Issued Under this
Subchapter.
The owner or operator planning a modication of a facility permitted
under this subchapter must comply with Subchapter B of this chapter
(relating to New Source Review Permits) before work is begun on the
construction of the modication, except as provided under §116.116(g)
of this title (relating to Changes to Facilities). Amendments and alter-
ations for permits issued in accordance with this subchapter are subject
to the requirements of Subchapter B of this chapter.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Ofce of the Secretary of State on August 25, 2006.
TRD-200604734
Robert Martinez
Director, Environmental Law Division
Texas Commission on Environmental Quality
Earliest possible date of adoption: October 8, 2006
For further information, please call: (512) 239-0348
SUBCHAPTER J. MULTIPLE PLANT PERMITS
30 TAC §116.1020, §116.1021
STATUTORY AUTHORITY
These amendments are proposed under TWC, §5.103, con-
cerning Rules, and §5.105, concerning General Policy, which
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authorize the commission to adopt rules necessary to carry
out its powers and duties under the TWC and other laws of
the state. The amendments are also proposed under THSC,
§382.002, concerning Policy and Purpose, which establishes
the commission’s purpose to safeguard the state’s air resources,
consistent with the protection of public health, general welfare,
and physical property, including the esthetic enjoyment of air
resources by the public and maintenance of adequate visibility;
§382.004, concerning Construction While Permit Application
Pending, which allows a person who submits an application
for modication to an existing facility or lesser change to begin
construction at their own risk prior to issuance of the permit;
§382.011, concerning General Powers and Duties, which autho-
rizes the commission to establish and control the level of quality
to be maintained in the state’s air; §382.012, concerning State
Air Control Plan, which authorizes the commission to prepare
and develop a comprehensive plan for the control of the state’s
air; §382.017, concerning Rules, which authorizes the commis-
sion to adopt rules consistent with the policy and purpose of
the TCAA; and §382.05194, concerning Multiple Plant Permit,
which authorizes the commission to issue a multiple plant permit
for multiple plant sites that are owned or operated by the same
person or persons under common control.
The proposed amendments implement TWC, §5.103 and
§5.105; and THSC, §§382.002, 382.004, 382.011, 382.012,
382.017, and 382.05194.
§116.1020. Modications.
The owner or operator planning the modication of a facility permitted
under a multiple plant permit must comply with Subchapter B of this
chapter (relating to New Source Review Permits) before work is be-
gun on the construction of the modication, except as provided under
§116.116(g) of this title (relating to Changes to Facilities).
§116.1021. Amendments and Alterations.
(a) (No change.)
(b) Multiple plant permit alterations.
(1) (No change.)
(2) All multiple plant permit alterations which may involve
a change in a general or special condition contained in the permit, or af-
fect control equipment performance must receive prior approval by the
executive director, except as provided under §116.116(g) of this title.
The executive director shall be notied in writing of all other multiple
plant permit alterations within ten days of implementing the change,
unless the permit provides for a different method of notication. Any
multiple plant permit alteration request or notication shall include in-
formation sufcient to demonstrate that the change does not interfere
with the owner or operator’s previous demonstrations of compliance
with the requirements of §116.1011 of this title (relating to Multiple
Plant Permit Application), including the protection of public health and
welfare. The appropriate commission regional ofce and any local air
pollution program having jurisdiction shall be provided copies of all
multiple plant permit alteration documents.
(c) (No change.)
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Ofce of the Secretary of State on August 25, 2006.
TRD-200604735
Robert Martinez
Director, Environmental Law Division
Texas Commission on Environmental Quality
Earliest possible date of adoption: October 8, 2006
For further information, please call: (512) 239-0348




The amendment is proposed under TWC, §5.103, concerning
Rules, and §5.105, concerning General Policy, which authorize
the commission to adopt rules necessary to carry out its pow-
ers and duties under the TWC and other laws of the state. The
amendment is also proposed under THSC, §382.002, concern-
ing Policy and Purpose, which establishes the commission’s pur-
pose to safeguard the state’s air resources, consistent with the
protection of public health, general welfare, and physical prop-
erty, including the esthetic enjoyment of air resources by the pub-
lic and maintenance of adequate visibility; §382.004, concerning
Construction While Permit Application Pending, which allows a
person who submits an application for modication to an existing
facility or lesser change to begin construction at their own risk
prior to issuance of the permit; §382.011, concerning General
Powers and Duties, which authorizes the commission to estab-
lish and control the level of quality to be maintained in the state’s
air; §382.012, concerning State Air Control Plan, which autho-
rizes the commission to prepare and develop a comprehensive
plan for the control of the state’s air; and §382.017, concerning
Rules, which authorizes the commission to adopt rules consis-
tent with the policy and purpose of the TCAA.
The proposed amendment implements TWC, §5.103 and
§5.105; and THSC, §§382.002, 382.004, 382.011, 382.012, and
382.017.
§116.1424. Amendments and Alterations of Permits Issued Under
this Subchapter.
The owner or operator planning the modication of a facility permitted
under this subchapter must comply with the requirements of Subchap-
ter B of this chapter (relating to New Source Review Permits) before
work begins on the construction of the modication, except as pro-
vided under §116.116(g) of this title (relating to Changes to Facilities).
Amendments and alterations for permits issued under this subchapter
are subject to the requirements of Subchapter B of this chapter, except
that the public notice and public participation requirements of this sub-
chapter shall apply instead of any public notication or public comment
procedures required by Subchapter B of this chapter.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Ofce of the Secretary of State on August 25, 2006.
TRD-200604736
Robert Martinez
Director, Environmental Law Division
Texas Commission on Environmental Quality
Earliest possible date of adoption: October 8, 2006
For further information, please call: (512) 239-0348
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CHAPTER 321. CONTROL OF CERTAIN
ACTIVITIES BY RULE
SUBCHAPTER B. CONCENTRATED ANIMAL
FEEDING OPERATIONS
30 TAC §321.43
The Texas Commission on Environmental Quality (TCEQ or
commission) proposes an amendment to §321.43.
BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE PROPOSED RULE
Senate Bill (SB) 1740, passed by the 79th Legislature, 2005,
affects several aspects of air permitting. Section 1 of SB
1740 created new Texas Health and Safety Code (THSC),
§382.004, Construction While Permit Application Pending.
Section 382.004 allows an applicant seeking a permit for a
modication (or lesser change) to an existing facility to begin
construction related to the application after the application is
submitted, and before the commission has issued the permit.
Section 2 of SB 1740 amended THSC, §382.05195, Standard
Permit, to modify how distance limits, setbacks, and buffers are
evaluated at facilities authorized by an air quality standard per-
mit. Under new THSC, §382.05195(j), if a standard permit re-
quires a distance limit, setback, or buffer from other properties or
structures, the determination of whether the distance, setback,
or buffer is satised shall be made on the basis of conditions ex-
isting at the earlier of: 1) the date new construction, expansion,
or modication of a facility begins; or 2) the date any application
or notice of intent is rst led with the commission to obtain ap-
proval for the construction or operation of the facility.
A revision to Chapter 321 is necessary to maintain consistency
between the new statutory requirements and commission rules
concerning distance limits, setbacks, and buffers. The proposed
rule would revise §321.43 to incorporate the new distance limit,
setback, and buffer zone provisions of THSC, §382.05195(j) into
the Air Standard Permit for Animal Feeding Operations (AFOs).
The commission is also proposing a concurrent rulemaking to 30
TAC Chapter 116 in this issue of the Texas Register.
SECTION DISCUSSION
§321.43. Air Standard Permit for Animal Feeding Operations
(AFOs).
The commission proposes a revision to §321.43(j)(2)(A) to im-
plement THSC, §382.05195(j). Under the proposed rule, the de-
termination of whether the applicable buffer is satised shall be
made on the basis of conditions existing at the earlier of: 1) the
date new construction, expansion, or modication of a facility be-
gins; or 2) the date any application or notice of intent is rst led
with the commission to obtain approval for the construction or
operation of the facility. Minor administrative changes are also
proposed to conform with Texas Register requirements.
FISCAL NOTE: COSTS TO STATE AND LOCAL GOVERN-
MENT
Nina Chamness, Analyst, Strategic Planning and Assessment
Section, has determined that, for the rst ve-year period the
proposed rule is in effect, no scal implications are anticipated
for the agency as a result of administration or enforcement of
the proposed rule. Local governments or other governmental
entities owning or operating AFO facilities may experience some
economic benet as a result of the proposed rule. The proposed
rule would implement the provisions of SB 1740, dealing with the
distance, setback, and buffer limits at AFOs that apply for an air
quality standard permit.
The proposed rule would amend Chapter 321 specically con-
cerning the air standard permit for AFOs. A concurrent rule-
making proposes amendments to Chapter 116, which also deals
with distance, setback, and buffer limits for other air quality stan-
dard permits. Amendments to Chapter 321 would establish that
buffer requirements for AFOs would be satised for the purposes
of a standard permit at the earlier of the date new construction,
expansion, or modication of the facility begins or the date any
application or notice of intent is rst led with the commission
to obtain approval for the construction or operation of a facility.
This would ensure that standard permit projects could continue
if subsequent events outside the control of the permit holder oc-
cur, thereby reducing the risk that the owners/operators of AFOs
would have projects disrupted by changing circumstances. Once
boundary limits are satised, those requirements could not be
changed in future periods to affect project construction or oper-
ation.
The proposed rule would not impose new technical or admin-
istrative requirements on AFOs. However, the proposed rule
may provide an economic benet because it affords AFO own-
ers and operators with more certainty regarding their projects.
Any statewide economic benet to AFOs could not be reliably
estimated given the varied characteristics and conditions under
which each AFO operates.
PUBLIC BENEFITS AND COSTS
Ms. Chamness also determined that for each year of the rst ve
years the proposed rule is in effect, the public benet anticipated
from the changes seen in the proposed rule will be compliance
with state law and more efcient and consistent application of
permit requirements.
The proposed rule would not impose new technical or admin-
istrative requirements, but some AFOs may experience an eco-
nomic benet since the proposed rule does provide for more pre-
dictability and certainty for standard permit holders. Once buffer
limits are satised and a standard permit is issued, those require-
ments could not be changed in future periods to affect project
construction or operation.
SMALL BUSINESS AND MICRO-BUSINESS ASSESSMENT
No adverse scal implications are anticipated for small or mi-
cro-businesses. Small or micro-businesses owning or operating
AFOs would experience the same certainty and consistency un-
der the proposed rule as that experienced by governmental en-
tities, individuals, and large businesses concerning buffer limits
for air quality standard permits.
LOCAL EMPLOYMENT IMPACT STATEMENT
The commission has reviewed this proposed rulemaking and de-
termined that a local employment impact statement is not re-
quired because the proposed rule does not adversely affect a
local economy in a material way for the rst ve years that the
proposed rule is in effect.
DRAFT REGULATORY IMPACT ANALYSIS DETERMINATION
The commission reviewed the proposed rulemaking consider-
ing the regulatory analysis requirements of Texas Government
Code, §2001.0225, and determined that the rulemaking action
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does not meet the denition of a "major environmental rule" as
dened in that statute. A major environmental rule means a rule,
the specic intent of which is to protect the environment or re-
duce risks to human health from environmental exposure, and
that may adversely affect in a material way the economy, a sec-
tor of the economy, productivity, competition, jobs, the environ-
ment, or the public health and safety of the state or a sector
of the state. This rulemaking action implements Section 2 of
SB 1740, passed by the 79th Legislature, that amended THSC,
§382.05195 to add new subsection (j). The proposed amend-
ment to §321.43 implements this new subsection for the AFO
air standard permit to modify how distance limits, setbacks, and
buffers are determined at these facilities. The amendment does
not specically protect human health or the environment.
The proposed amendment to Chapter 321 is not subject to
the regulatory analysis provisions of Texas Government Code,
§2001.0225(b), because the proposed rule does not meet any
of the four applicability requirements. Texas Government Code,
§2001.0225 only applies to a major environmental rule, the
result of which is to: 1) exceed a standard set by federal law;
2) exceed an express requirement of state law, unless the rule
is specically required by federal law; 3) exceed a requirement
of a delegation agreement or contract between the state and
an agency or representative of the federal government to im-
plement a state and federal program; or 4) adopt a rule solely
under the general powers of the agency instead of under a
specic state law.
Specically, this amendment implements SB 1740, passed by
the 79th Legislature, that amended THSC, §382.05195 and
therefore specically meets an express requirement of state
law. Section 2 of SB 1740 only establishes the timing for the
determination of property line distance, buffers, or setbacks
under state air standard permits, and therefore does not exceed
a standard set by federal law. There is no contract or delega-
tion agreement that covers the topic that is the subject of this
action. Therefore, the proposed rulemaking does not exceed a
standard set by federal law, exceed an express requirement of
state law, or exceed a requirement of a delegation agreement.
Finally, this rulemaking action was not developed solely under
the general powers of the agency, but is authorized by specic
sections of THSC, Chapter 382 (also known as the Texas Clean
Air Act (TCAA)), and the Texas Water Code (TWC), which are
cited in the STATUTORY AUTHORITY section of this pream-
ble, including THSC, §§382.002, 382.017, and 382.05195.
Therefore, this rulemaking action is not subject to the regulatory
analysis provisions of Texas Government Code, §2001.0225(b),
because the proposed rulemaking does not meet any of the
four applicability requirements. The commission invites public
comment on the draft regulatory impact analysis determination.
TAKINGS IMPACT ASSESSMENT
The commission evaluated the proposed amendment and
performed an assessment of whether Texas Government Code,
Chapter 2007, is applicable. The specic purpose of this
proposed rule is to implement Section 2 of SB 1740, passed
by the 79th Legislature, that amended THSC, §382.05195.
The proposed amendment would substantially advance this
stated purpose by changing §321.43 to modify how the buffer
requirement is evaluated at AFOs authorized by an air quality
standard permit.
Promulgation and enforcement of this proposed rule would be
neither a statutory nor a constitutional taking of private real prop-
erty. Specically, the subject proposed regulations do not affect
a landowner’s rights in private real property because this rule-
making does not burden (constitutionally); nor restrict or limit the
owner’s right to property and reduce its value by 25% or more be-
yond that which would otherwise exist in the absence of the reg-
ulations. In other words, this rule provides applicants for an AFO
standard permit more clarity and certainty as to when the buffer
requirement is to be determined. Therefore, this rule will not
constitute a takings under the Texas Government Code, Chap-
ter 2007.
CONSISTENCY WITH THE COASTAL MANAGEMENT PRO-
GRAM
The commission determined that this rulemaking relates to an
action or actions subject to the Texas Coastal Management Pro-
gram (CMP) in accordance with the Coastal Coordination Act of
1991, as amended (Texas Natural Resources Code, §§33.201
et seq.), and the commission rules in 30 TAC Chapter 281, Sub-
chapter B, concerning Consistency with Texas Coastal Manage-
ment Program. As required by §281.45(a)(3), Actions Subject
to Consistency with the Goals and Policies of the Texas Coastal
Management Program (CMP), and 31 TAC §505.11(b)(2), relat-
ing to Actions and Rules Subject to the Coastal Management
Program, commission rules governing air pollutant emissions
must be consistent with the applicable goals and policies of the
CMP. The commission reviewed this rulemaking for consistency
with the CMP goals and policies in accordance with the rules of
the Coastal Coordination Council, and determined that the action
is consistent with the applicable CMP goals and policies. The
CMP goal applicable to this rulemaking is the goal to protect, pre-
serve, and enhance the diversity, quality, quantity, functions, and
values of coastal natural resource areas (31 TAC §501.12(l)).
The proposed revisions are necessary to ensure that commis-
sion rules maintain consistency with applicable statutes. The
proposed revisions do not authorize or allow increased emis-
sions of air contaminants. The CMP policy applicable to this rule-
making is the policy that commission rules comply with federal
regulations in 40 Code of Federal Regulations to protect and en-
hance air quality in the coastal areas (31 TAC §501.14(q)). This
rulemaking complies with 40 Code of Federal Regulations Part
51, Requirements for Preparation, Adoption, and Submittal of
Implementation Plans. Therefore, in accordance with 31 TAC
§505.22(e), the commission afrms that this rulemaking is con-
sistent with CMP goals and policies.
The commission solicits comments on the consistency of the pro-
posed rulemaking with the CMP during the public comment pe-
riod.
EFFECT ON SITES SUBJECT TO THE FEDERAL OPERATING
PERMITS PROGRAM
The proposed rule affects all sites, regardless of the applicability
of the Federal Operating Permits Program. The proposed rule
has no specic effect on federal operating permit sites.
ANNOUNCEMENT OF HEARING
A public hearing on this proposal will be held in Austin on October
2, 2006, at 2:00 p.m., at the Texas Commission on Environmen-
tal Quality complex located at 12100 Park 35 Circle in Building
B, Room 201A. The hearing will be structured for the receipt of
oral or written comments by interested persons. Individuals may
present oral statements when called upon in order of registration.
There will be no open discussion during the hearing; however,
an agency staff member will be available to discuss the proposal
30 minutes prior to the hearing.
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Persons who have special communication or other accommoda-
tion needs who are planning to attend the hearing should contact
Lola Brown, Ofce of Legal Services, at (512) 239-0348. Re-
quests should be made as far in advance as possible.
SUBMITTAL OF COMMENTS
Written comments may be submitted to Lola Brown, MC 205,
Ofce of Legal Services, Texas Commission on Environmental
Quality, P.O. Box 13087, Austin, Texas 78711-3087, or faxed
to (512) 239-4808. Electronic comments may be submitted at
http://www5.tceq.state.tx.us/rules/ecomments/. All comments
should reference Rule Project Number 2005-052-116-PR. The
comment period closes October 9, 2006. Copies of the proposed
rulemaking can be obtained from the commission’s Web site at
http://www.tceq.state.tx.us/nav/rules/propose_adopt.html. For
further information, please contact Michael Wilhoit, Air Permits
Division, at (512) 239-1222.
STATUTORY AUTHORITY
This amendment is proposed under TWC, §5.103, concerning
Rules, and §5.105, concerning General Policy, which authorize
the commission to adopt rules necessary to carry out its pow-
ers and duties under the TWC and other laws of the state. The
amendment is also proposed under THSC, §382.002, concern-
ing Policy and Purpose, which establishes the commission’s pur-
pose to safeguard the state’s air resources, consistent with the
protection of public health, general welfare, and physical prop-
erty, including the esthetic enjoyment of air resources by the pub-
lic and maintenance of adequate visibility; §382.011, concerning
General Powers and Duties, which authorizes the commission to
establish and control the level of quality to be maintained in the
state’s air; §382.017, concerning Rules, which authorizes the
commission to adopt rules consistent with the policy and pur-
pose of the TCAA; and §382.05195, concerning Standard Per-
mit, which authorizes the commission to issue standard permits
for new or existing similar facilities.
The proposed amended section implements TWC, §5.103
and §5.105; and THSC, §§382.002, 382.011, 382.017, and
382.05195.
§321.43. Air Standard Permit for Animal Feeding Operations
(AFOs).
(a) - (g) (No change.)
(h) Dual authorization. No person may concurrently hold both
an individual permit under Chapter 116 of this title and authorization
under this air standard permit for the same AFO and associated facili-
ties. This does not preclude the operator from holding individual per-
mits or other applicable authorizations for facilities not authorized by
this air standard permit.
(i) (No change.)
(j) Requirements for air standard permit authorization. AFOs
shall meet the following requirements.
(1) (No change.)
(2) Buffer requirements. The buffer requirements in the
following table apply to all of the requirements in subparagraphs (A) -
(F) of this paragraph.
Figure: 30 TAC §321.43(j)(2) (No change.)
(A) The determination of whether the applicable buffer
requirements are [shall be] satised shall be made on the basis of con-
ditions existing at the earlier of [at the time that the AFO operator does
any of the following]:
(i) the date new construction, expansion, or modi-
cation of a facility begins; or
(ii) the date any application or notice of intent is rst
led with the commission to obtain approval for the construction or
operation of the facility.
[(i) claims authorization under the air standard per-
mit for an AFO already in operation;]
[(ii) begins construction of a new AFO; or]
[(iii) begins construction for expansion or modica-
tion of an AFO already in operation by performing activities including,
but not limited to, increasing the maximum number of animals conned
under the water quality authorization, constructing new pens, or con-
structing or modifying RCSs.]
(B) - (C) (No change.)
(D) Written consent, including a letter as dened by
§321.32(26) of this title [(relating to Denitions)], easement, or lease
agreement specically consenting to location and operation of perma-
nent odor sources at an AFO within the required minimum buffer dis-
tance in this paragraph from the owner of the land containing each
occupied residence or business structure, school (including associated
recreational areas), permanent structure containing a place of worship,
or public park located within the buffer distance may be obtained in lieu
of satisfying the buffer distance requirements in this paragraph. Writ-
ten consent from the governmental entity responsible for operating a
school or public park, if the governmental entity is not the owner of
the land containing the receptor, is required in addition to the consent
of the owner of the land containing the receptor. An easement must
be recorded with the county. The written consent must include the fol-
lowing information at the time the actions specied in this paragraph
occur:
(i) - (vi) (No change.)
(E) - (F) (No change.)
(3) - (5) (No change.)
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Ofce of the Secretary of State on August 25, 2006.
TRD-200604737
Robert Martinez
Director, Environmental Law Division
Texas Commission on Environmental Quality
Earliest possible date of adoption: October 8, 2006
For further information, please call: (512) 239-0348
CHAPTER 350. TEXAS RISK REDUCTION
PROGRAM
The Texas Commission on Environmental Quality (TCEQ,
agency, or commission) proposes amendments to §§350.2 -
350.4, 350.33, 350.34, 350.37, 350.51, 350.54, 350.71, 350.73
- 350.77, 350.79, 350.91 - 350.96, 350.111, and 350.134, and
proposes a new §350.90.
BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE PROPOSED RULES
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The initial rulemaking of Chapter 350 was originally adopted on
September 2, 1999, and became effective September 24, 1999.
The purpose of the original rulemaking was to create a unied
performance-based remediation program that is risk-based, con-
sistent, streamlined, and that expedites site remediations. Sub-
sequent to the initial adoption, the rulemaking has been read-
opted under the Quadrennial Review requirements. In August
2003, §350.1 was modied to include a provision to conrm that
engineering, geoscience, and surveying information submitted
to the agency must comply with the applicable professional li-
censing and registration Acts. Other than that, the rule has re-
mained unchanged since its original adoption.
The agency has gained much experience over the last seven
years through intensive implementation of the rule at thousands
of contamination sites located throughout Texas. The agency
has noticed errors (misspellings, typographical, mathematical) in
the rule that need to be corrected, as well as provisions that ei-
ther need clarication or modication to facilitate consistent and
effective rule application. Additionally, the agency has reeval-
uated some policy positions reected in the current rules and
desires to modify the rules in light of that, or has developed new
positions and procedures in guidance that were previously unad-
dressed by the rules, but are now ripe for inclusion in the rules.
Finally, the agency is proposing new rule provisions in support
of a new electronic data management system initiative and ex-
panded use of geographical information system technology to in-
crease agency effectiveness and institutional memory as well as
to improve the public availability of technical information stored
at the agency. For all of these reasons, these amendments are
proposed.
SECTION BY SECTION DISCUSSION
Administrative and grammatical changes are proposed through-
out the sections to bring the existing rule language into agree-
ment with Texas Register requirements, agency guidelines, and
guidance provided in the Texas Legislative Council Drafting Man-
ual, November 2004.
The name of the agency has changed from Texas Natural Re-
source Conservation Commission (TNRCC) to Texas Commis-
sion on Environmental Quality (TCEQ) since the adoption of the
current rule. Therefore, changes are proposed to §§350.4(a)(58)
and (b), 350.73(a)(4) and (b), and 350.111(a)(7) and (8) and
(c), as well as to Figures 30 TAC §§350.73(e), 350.74(a), and
350.77(b) to reect this agency name change.
Proposed §350.2(g), Applicability, is amended to provide the
agency the latitude to grant a variance that will foster regula-
tory consistency between neighboring leaking petroleum stor-
age tank (LPST) sites that have comparable conditions. As ex-
plained in the March 26, 1999, issue of the Texas Register (24
TexReg 2208) preamble to the proposed rulemaking, one rea-
son this chapter was adopted was to create greater uniformity
between regulatory programs, and thus between remediation
sites. However, because of the large number of LPST sites that
have been remediated under the 30 TAC Chapter 334 regula-
tions, the application of this chapter to an LPST site has some-
times had the opposite effect, resulting in regulatory inconsis-
tency with comparable neighboring LPST sites that have been
regulated under Chapter 334.
Therefore, these provisions are proposed in order to enable the
executive director the discretion to grant a site-specic variance
to use the Chapter 334 regulations in lieu of this chapter in certain
instances. These proposed amendments provide criteria that
must be met to be eligible to request the variance. Most impor-
tantly, there must be neighboring LPST sites that are regulated
under the Chapter 334 risk-based corrective action regulations,
and the regulatory requirements for those sites must be substan-
tially different from what is required by this chapter, even though
the site conditions, release conditions, and receptor conditions
are comparable.
If the person can demonstrate that Chapter 334 requirements
apply to neighboring and comparable LPST sites, and that to
comply with this chapter unjustiably imposes greater require-
ments, the person will be able to formally submit a request for
a variance as set forth in these amendments. The person is re-
sponsible for initiating the variance request and for providing all
information required under these amendments and for supplying
any additionally requested information that is reasonable and ap-
propriate. The requested variance will be granted if the execu-
tive director agrees with the person that the sites are neighboring
and comparable, and an unjustiable difference in requirements
will result if this chapter is applied to the LPST site. With the
variance, the person will then apply the Chapter 334 risk-based
corrective regulations in lieu of this chapter.
However, the agency has chosen to allow this variance only for
LPST sites that ceased aboveground or underground storage
tank use before September 1, 2003, the effective date of this
chapter for LPST sites. Further, the variance is only for those
properties and future subdivisions of those properties where the
landowner voluntarily commits to impose a permanent prohi-
bition against any future aboveground or underground storage
tank use at that property by means of a restrictive covenant en-
forceable by the State of Texas. In the opinion of the agency,
these criteria ensure any LPST releases that will qualify for this
variance are constrained to those releases that occurred prior to
the date Chapter 350 became effective for LPST sites. This en-
sures that the application of Chapter 334 will be allowed only for
legacy situations that occurred prior to the effective date of this
chapter. Any release occurring or potentially occurring after that
date as a consequence of storage tank system operation after
that date, should, in the opinion of the agency, be regulated un-
der Chapter 350. Further, the agency believes if compliance with
Chapter 350 does not create regulatory inconsistency with obli-
gations under Chapter 334, then the variance is not warranted
and compliance with Chapter 350 is fully appropriate.
If in the future the landowner of the property or subdivision of the
property desires to resume storage tank use at the property or
subdivision of the property, then the LPST release for which the
variance was granted must be brought into full compliance with
this chapter at that time.
Proposed §350.2(m), concerning the use of this chapter on or
after May 1, 2000, would clarify provisions regarding switch-
ing rules once the person established grandfather status under
the previous rules of 30 TAC Chapter 335, Subchapters A and
S (Industrial Solid Wastes and Municipal Hazardous Wastes in
General; Risk Reduction Standards, respectively). These provi-
sions specify that, rst, a person who desires to remain subject
to Chapter 335 risk reduction standards may not use any provi-
sions of Chapter 350 and that, second, a person who switches to
Chapter 350 to complete a response action may not revert back
to Chapter 335. As originally structured, the second provision
would appear to apply only to risk reduction standard number 3.
By deleting these two provisions from subsection (m)(1) and (2)
and adding them to subsection (m), the provisions will apply uni-
formly to all three risk reduction standards of Chapter 335.
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Proposed §350.3, Process, would modify owcharts that de-
scribe the sequence and timing for reporting to the agency.
The proposed changes to the owcharts correct typographical
errors and more accurately summarize the existing rule. The
amendment would clarify that documentation of any required
institutional controls related to Remedy Standard A must be
submitted within 90 days of agency approval of a Response Ac-
tion Completion Report, and clarify that proof of compliance with
institutional control requirements must be submitted within 120
days of agency approval of a Response Action Plan, if a waste
control unit, technical impracticability demonstration, and/or
plume management zone is used. The proposed changes
neither alter nor add requirements to the existing institutional
control and reporting requirements.
Proposed §350.4, Denitions and Acronyms, would include
proposed revisions to correct typographical errors, revisions to
the denitions for "Background," "Commercial/industrial land
use," "Implementation Procedures," "Person," and "Surface
soil," changing the term "Sample quantitation limit" to "Sample
detection limit," and adding the acronym "TPDES" (Texas
Pollutant Discharge Elimination System).
Proposed §350.4(a)(6), concerning the denition of "Back-
ground," would add diffuse non-point source pollution in surface
water and sediment as an example of anthropogenic back-
ground. Anthropogenic background conditions arise as a result
of human activities, as opposed to conditions that are natu-
rally occurring. An example of an anthropogenic background
condition is a large area of relatively low-level concentrations
of lead in soils that resulted from past automobile emissions.
People are not required to perform response actions to ad-
dress anthropogenic background conditions. The reason for
proposing the addition is to make it clear that the agency will
consider non-point source pollution as a possible anthropogenic
background argument for surface water and sediment.
Non-point source pollution occurs when precipitation or irriga-
tion water runs over land or through the ground, picks up pol-
lutants, and carries them away into water bodies. Technically,
the term "non-point source" means any source of water pollution
that is not a point source, i.e., any discernible, conned and dis-
crete conveyance including, but not limited, to any pipe, ditch,
channel, tunnel, conduit, well, discrete ssure, container, con-
centrated animal feeding operation, or vessel or other oating
craft, from which pollutants are or may be discharged. Although
diffuse runoff is generally treated as non-point source pollution,
runoff that enters and is discharged from conveyances such as
those described above is considered a point source discharge.
Typical examples of non-point source pollution include fer-
tilizers/nutrients, herbicides, and insecticides in urban and
rural storm runoff, oil, grease, and toxic chemicals in urban
storm runoff, runoff from roads and highways, and atmospheric
deposition of emissions (e.g., motor vehicle and machinery
emissions). Anthropogenic background must be primarily as-
sociated with non-point source pollution from diffuse sources,
cannot be related to specic activities conducted at an af-
fected property, and cannot be related to other point sources
or releases from the affected property or nearby industrial
facilities. Chemical of concern (COC) characteristics typical
of anthropogenic background should be present uniformly
throughout a water body or throughout a larger section of the
water body than the area potentially impacted by the facility
in question. Persons should also attempt to demonstrate that
the proposed anthropogenic background is not a result of point
source discharges from Texas Pollution Discharge Elimination
System (TPDES) permitted industrial or domestic wastewater
treatment plants. Discharges associated with municipal sepa-
rate storm sewer systems that are governed by a TPDES (or
National Pollution Discharge Elimination) storm water permit
include runoff that contains COCs from a multitude of point
and non-point sources. Undoubtedly, such urban runoff may
contain point source releases of wastes or products or industrial
activities, and/or the storm water is nally discharged from a
point source. Both cases will not clearly meet the denition of
anthropogenic background. However, the agency desires to
avoid the situation where a person is tasked with disproving
the potential for urban runoff to contain a discrete COC source
before the agency will agree to an anthropogenic background
denition for purposes of a particular project. Therefore, purely
for the purposes of expediting these projects where COC con-
centrations are attributable to point source urban runoff, persons
will not be asked to prove that the urban runoff strictly satises
the anthropogenic background denition. It should be noted that
the Texas Risk Reduction Program (TRRP) rule already states
that anthropogenic background "is not the result of specic use
or release of waste or products, or industrial activity." Therefore,
the agency may reject the anthropogenic background proposal
where there is obvious contradiction to the intent of the rule,
which is why the agency is proposing the addition of the word
"might" as a qualier to the examples of anthropogenic sources.
Examples of unacceptable proposals include situations where
the COC concentration is attributable to a known or suspected
unauthorized discharge or from activities at the on-site affected
property or adjacent properties, or there is a clear, signicant
waste or industrial contribution.
The proposed addition of this text as an example of anthro-
pogenic background claries that persons opting to make a
sediment background proposal will be expected to make a
reasonable attempt to distinguish between affected property
impacts and those attributable to widespread, diffuse anthro-
pogenic pollutants in sediments and surface water. The agency
will not entertain the presumption that sediments (and surface
water) in an industrial/urban area are already impacted by
non-point source pollution, as a rationale to preclude sampling
affected property sediments (and surface water) or attempting
to establish natural or anthropogenic background (where this is
desired).
Proposed §350.4(a)(13), concerning the denition of "Commer-
cial/industrial land use," would clarify that the hiring of domestic
household help at a property does not result in the land use of
that property being considered commercial/industrial under the
TRRP rule. The current denition indicates that land use activi-
ties consistent with commercial/industrial land use include North
American Industrial Classication System (NAICS) Code 814,
which relates to the use of domestic help in a private household.
The proposed change excludes NAICS Code 814.
Proposed §350.4(a)(45), concerning the denition of "Implemen-
tation Procedures," would correct a reference to an agency doc-
ument. The rule currently denes "Implementation Procedures"
when used in the TRRP rule as referring to the agency docu-
ment "Implementation of the Texas Natural Resource Conserva-
tion Commission Standards via Permitting." While "Implemen-
tation of the Texas Natural Resource Conservation Commission
Standards via Permitting" is an actual agency document referred
to in the TRRP rule, it is not applicable to the situations being dis-
cussed in the rule when the term "Implementation Procedures"
is referenced. The correct document to use when "Implementa-
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tion Procedures" is referenced in the rule is entitled "Procedures
to Implement the Texas Surface Water Quality Standards."
Changes are proposed to §350.4(a)(62), relating to the denition
of "Person." The current denition excludes "a governmental en-
tity that is not a responsible party performing a remedial action"
from the denition of "Person." The agency has determined that
the current denition is too broad with regard to governmental
entities, in that it unintentionally implies that remediation projects
conducted by a governmental entity are not regulated by the
TRRP rule. The current denition of the existing rule was in-
tended, in part, to provide relief for a governmental entity which
is performing a remedial action but is not a responsible party,
such as governmental entities remediating brownelds proper-
ties, or performing State Lead PST or Superfund remediation,
from being required to obtain: a) a restrictive covenant in the sit-
uation where the landowner refuses to execute the covenant; or
b) the written consent from a landowner prior to ling a deed no-
tice or Voluntary Cleanup Program certicate of completion on
that landowner’s property. Given the potential for overbroad ap-
plication of the denition of "Person," the denition is narrowed
and the related proposed changes to §350.111(c) specically ad-
dress this requirement more suitably.
Proposed §350.4(a)(78), concerning the denition of "Sample
quantitation limit," would replace the word "quantitation" with "de-
tection" in order to better t the denition provided in the rule.
Conforming changes are also proposed for §§350.51(d)(1) and
(n), 350.54(h)(2), 350.71(k)(1), and 350.79.
Proposed §350.4(a)(88), concerning the denition of "Surface
soil," would revise the current denition of surface soil with re-
spect to human health considerations. The proposed changes
would dene surface soil for both residential and commercial/in-
dustrial land use, as the soils extending from ground surface
to ve feet in depth, or to the top of the uppermost groundwa-
ter-bearing unit or bedrock, whichever is less in depth for both
residential and commercial/industrial land uses. For residential
land use, surface soils are currently dened as the soils extend-
ing from ground surface to 15 feet in depth, or to the top of the
uppermost groundwater-bearing unit or bedrock, whichever is
less in depth. For commercial/industrial land use, surface soils
are currently dened as the soils extending from ground sur-
face to ve feet in depth, or to the top of the uppermost ground-
water-bearing unit or bedrock, whichever is less in depth. The
signicance of the proposed change is that for residential land
use, human exposure to soils containing COCs at depths greater
than ve feet below ground surface will no longer be considered
in the same fashion. Under the current surface soil denition,
the protective concentration level (PCL) for the combined hu-
man health exposure pathways of dermal contact with and in-
gestion of the soil COCs, ingestion of vegetables grown in the
soil COCs, and inhalation of volatile and particulate COC emis-
sions from the soils (i.e., TotSoil
Comb
) applies from ground surface
to 15 feet in depth. With this proposed change, only human ex-
posure to volatile emission of COCs from the ve feet to 15 feet




PCL will only apply from ground surface to ve feet in depth. The
proposed changes to the denition of surface soils are intended
to reduce the complexity of applying the TRRP rule.
At Tier 1, the critical PCLs, i.e., the lowest PCL applicable for a
particular COC and environmental medium, for the vast majority
of COCs is the soil-to-groundwater PCL that is set to safeguard
for ingestion of groundwater (i.e., GWSoil
Ing
). This means that at
Tier 1, soil response actions are driven by the need to protect the
underlying groundwater rather than by human health exposure
concerns. The GWSoil
Ing
PCLs are applicable throughout both the
surface and subsurface soils. At those affected properties, the
proposed change to the denition of surface soil will have no
effect on response actions to address COC impacts at Tier 1.
However, for some COCs the critical PCL at Tier 1 is the TotSoil
Comb
PCL. Also, when Tier 2 or 3 GWSoil
Ing
PCLs are established, and
the underlying groundwater is Class 3, a plume management
zone is applied, or a certied municipal setting designation
(MSD) is applied, the TotSoilComb PCL frequently becomes the
critical PCL for surface soil.
The agency believes that the existing practice of dening sur-
face soil differently for residential and commercial/industrial land
uses has led to a perhaps unnecessarily complicated applica-
tion of the TRRP rule in some cases. This is due in part to
the TRRP rule requirement that all COCs, including those be-
ing addressed at commercial/industrial facilities, are required to
be horizontally delineated to residential assessment levels (sur-
face soil is ground surface to 15 feet in depth). However, when
subsequently setting surface soil PCLs, the commercial/indus-
trial denition for surface soil can be used for commercial/indus-
trial properties (ground surface to ve feet in depth). It should
be noted that the proposed changes will not remove the require-
ment to use assessment levels appropriate for residential land
use for the delineation of COCs, but the proposed changes will
allow the use of the same depth denition for surface soil at both
residential and commercial/industrial properties. This proposed
change is intended to make the implementation of the TRRP rule
less complicated and more streamlined for both the regulated
community and staff.
In addition to the considerations described in preceding para-
graphs, when considering the proposed changes to the deni-
tion of surface soils agency staff gave weight to the fact that the
current United States Environmental Protection Agency (EPA)
denition of surface soils with respect to direct exposure by hu-
mans does not exceed the 0 to ve feet below ground surface soil
interval for commercial/industrial or residential land use. Staff
also considered the likelihood of exposure to soils deeper than
ve feet below ground surface (i.e., that soils excavated for the
installation of things such as swimming pools and building piers
will either be removed or covered with top soil that is suitable for
landscaping purposes).
The commission is requesting comments on the proposal to
revise the surface soils denition for residential land use, with
regard to human health concerns, as the soils extending from
ground surface to ve feet in depth, or to the top of the upper-
most groundwater-bearing unit or bedrock, whichever is less in
depth.
Proposed §350.33(f)(4)(E), Remedy Standard B, is amended
to clarify the current rule and by replacing clause (i), concern-
ing recovery of readily recoverable nonaqueous phase liquids
(NAPLs) within a plume management zone with a general re-
quirement that the remaining NAPL will not result in unaccept-
able risk to human health and the environment. The original in-
tent of the rule was to only require "readily recoverable NAPLs"
to be removed when warranted by site conditions, not to re-
quire "readily recoverable NAPLs" to be removed at all sites. As
stated in the adoption preamble as published in the September
17, 1999, issue of the Texas Register (see 24 TexReg 7546):
The agency does prefer that identied NAPLs be removed or
treated. However, the agency also recognizes that controls may
be appropriate, particularly if the NAPL cannot be sufciently ad-
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dressed such that there is a net environmental benet. There-
fore, in the implementation of these rule provisions, the initial
premise is that the NAPLs must be removed to the extent prac-
ticable; however, exibility is provided by which the person can
make a demonstration that the remaining NAPLs do not repre-
sent a signicant long term threat to human health and the envi-
ronment. The amendment modies the rule to meet this original
intent and claries the minimum criteria by which persons can
evaluate the appropriateness of leaving NAPLs in place.
Proposed §350.34(1) and (2), No Further Action, would specify
other rule requirements that may trigger the need for an institu-
tional control.
Proposed §350.37(i) and (k), Human Health Points of Exposure,
is amended to correct and clarify the rule. The amendment fac-
tors in impacts to downgradient reaches of the surface water
body, and establishes the point of exposure (POE) for intermit-
tent streams.
Proposed §350.51(d), Affected Property Assessment, would
correct and clarify the rule so that it is fully consistent with the
intent behind the rule provision. The goal of the provision is
to ensure that the key question of whether groundwater has
been affected by a COC release is specically answered. The
existing rule requires that the vertical extent of the release
be investigated to the greater of the method quantitation limit
or to the background concentration, or until groundwater is
encountered, in which case the groundwater will be sampled.
When groundwater has already been investigated, the rule
softens the vertical assessment required by allowing the vertical
assessment to terminate at the GWSoil PCL. That reference to
GWSoil in §350.51(d)(1) was incorrectly too specic, and should
have instead more generally stated "the assessment level."
Also, proposed §350.51(d)(1) is amended into additional para-
graphs (2) and (3) to enhance readability, and the existing
paragraph (2) would be renumbered to paragraph (4). In
paragraph (2), an amendment is proposed to clarify that in the
context of using §350.75(i)(7)(C) to limit the vertical assessment
under §350.51(d), groundwater assessment data must be
available, except in the following extreme geologic situations:
the depth to groundwater is great, the potential for the geology
to prevent the COCs from reaching the groundwater is great,
or the "soil" is actually rock (and thus there may not be a
good or feasible way to collect and analyze a soil sample that
will yield representative soil COC concentrations). For those
situations, it is proposed to provide the agency authority to grant
an exception to the need for groundwater data.
Proposed §350.51(i) is amended concerning the records survey
required for the affected property assessment. The most recent
affected property assessment report (APAR) form requests that
the person research whether areas within 1/2 mile of the outer
extent of affected groundwater are serviced by, or connected
to, a public water supply. The TCEQ requests this information
in order to comply with the requirements of Texas Water Code
(TWC), §26.408, codied from House Bill 3030 and passed by
the 78th Legislature, 2003. This legislation requires that the
TCEQ, within 30 days of receiving a report of groundwater con-
tamination, identify any private drinking water wells that may be
threatened by the groundwater, and notify the well owners that
their water supplies are or may be contaminated. The agency
therefore requests this information in the APAR form.
Proposed §350.51(j), concerning the collection of representative
samples of groundwater, would involve revising the text to reect
the fact that samples collected from any environmental medium
(not just groundwater) should be collected and handled in a man-
ner which will yield representative concentrations of COCs.
Proposed §350.51(k), concerning collecting representative sam-
ples of surface water, would revise the text to reect the fact that
samples collected from either surface water or sediment should
be collected and handled in a manner which will yield represen-
tative concentrations of the COCs in those two media. Another
proposed change is to refer to a different, more complete guid-
ance document for surface water/sediment collection. For this
change, Implementation Procedures is proposed to be deleted,
and Surface Water Quality Monitoring Procedures, Volume I is
proposed to be used in its place.
Proposed §350.51(m), concerning site-specic background
soil concentrations, would add the word "soil" into the rule to
clarify that the Texas-specic background concentrations are
for soil. Proposed changes to Figure: 30 TAC §350.51(m),
entitled, "Texas-Specic Background Concentrations," include
amending the title to include the word "soil" as the table pertains
exclusively to soils, not groundwater or other media; and also
amending the title to include the units of milligrams per kilogram
(mg/kg). In addition, it is proposed to amend the reference
to uorine to uoride, since uoride is the correct form of the
element that should be listed in the table. Finally, the table has
been corrected to reect thorium instead of thallium, as it was
mistakenly portrayed as thallium in the original rule, and had
been previously corrected in guidance.
A footnote is proposed for additional clarication to the gure in
§350.51(m). It references the document which is the source of
the table data: Background Geochemistry of Some Rocks, Soils,
Plants, and Vegetables in the Conterminous United States, by
Jon J. Connor, Hansford T. Shacklette, et al., Geological Survey
Professional Paper 574-F, U.S. Geological Survey.
Proposed §350.54(d), Data Acquisition and Reporting Require-
ments, is amended to revise the laboratory accreditation require-
ments to be consistent with 30 TAC Chapter 25, Environmental
Testing Laboratory Accreditation and Certication. The new re-
quirements will be implemented on July 1, 2008. The proposed
changes to the existing rule clarify the requirements for data gen-
erated prior to the implementation of the amended rule. Also pro-
posed is an amendment to §350.54(e)(4) to clarify that method
detection limits are not analyst dependent.
Proposed §350.71(k), General Requirements, is amended to
simplify and clarify the existing rule. To facilitate this, proposed
paragraph (4), is added and is referenced in subsection (k).
Additional text is proposed to be added to paragraph (1) to add
specic context that claries the intent of the rule to facilitate
consistent rule application. Additional text is also proposed for
paragraph (2) to clarify that the residential assessment level is
the analytical performance criteria to screen COCs from PCL
development under this paragraph. Furthermore, the additional
text makes paragraph (2) self-contained, eliminating the prior
need to also apply paragraph (3) when applying paragraph
(2). The proposed amendment to paragraph (3) would greatly
shorten and simplify the rule language by deleting subpara-
graphs (A) and (B)(vi). In short, now under paragraph (3) if a
COC is not detected in excess of the residential assessment
level, even though it is anticipated to be present at the facility, it
can be dropped from PCL development. Proposed paragraph
(4) would clarify that a COC that is not anticipated to be asso-
ciated with a facility or site activities can be dropped from PCL
development when it is not detected. Note that the residential
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assessment level is intentionally not included in paragraph
(4) to address the frequent situation where a broad spectrum
analytical method is used during the assessment, but some of
the analytes reported from the analysis are not associated with
the facility and the sample detection limits for those analytes
exceed the residential assessment level. Under the existing
rule, those analytes need to be reanalyzed using a method
with a reporting level at or below the residential assessment
level. This rule amendment will allow those analytes to be
dropped from PCL development when they are not detected at
the detection limit for that broad spectrum method.
Proposed §350.73, Determination and Use of Human Toxicity
Factors and Chemical Properties, would include revisions to
§350.73(a) to add a new source to the list of acceptable sources
for obtaining human toxicity factors, and a proposed change
to require the use of the most recent chronic human toxicity
factors, instead of the current approach of requiring that the
sources in the list be used in a certain order. The proposed
new source of toxicity factors is EPA Provisional Peer Reviewed
Toxicity Values (i.e., Superfund Health Risk Technical Support
Center). The changes are proposed because two of the sources
in the list, the "EPA Health Effects Assessment Summary Table"
and the "EPA National Center for Environmental Assessment,"
will no longer have updates to toxicity factors, however, it will
likely take a number of years for new toxicity factors to be
developed to replace some of the values that are in those
sources. The proposed changes will allow the continued use
of any of the sources that are currently in the TRRP rule, so
long as the source contains the most recent toxicity factor. A
change is proposed to §350.73(b) to remove a sentence that
will be unnecessary if the proposed changes to §350.73(a) are
approved, because all toxicity factors will be required to be the
most recent available factors.
Changes are proposed to Figure: 30 TAC §350.73(e) to reect
current available chemical and physical data for 2-ethoxy ethanol
(Table Compound No. 172).
Proposed §350.73(e)(1) would remove incorrect references to
leachate tests, including the Synthetic Precipitation Leaching
Procedure (SPLP), as appropriate tests for determining the
soil-water partition coefcient (K
d
) of inorganic compounds or
the organic carbon-water partition coefcient (K
oc
) of ionizing
organic compounds. The changes are proposed because
leachate tests such as SPLP are not appropriate for determining
the partitioning coefcients. The proposed changes would
continue to allow the use of data from appropriately conducted





Changes are proposed to Figure: 30 TAC §350.73(e)(1)(C) to
add pH-dependent soil-water partition coefcients (K
d
) for anti-
mony and a revised single value for vanadium.
Figure: 30 TAC §350.74(a), entitled "Risk-Based Exposure
Limit Equations and Default Exposure Factors for Residents," is
proposed to be amended to correct the reference concentration
(RfC) citation for the relative bioavailability factor (RBAF) from
§350.74(j)(1)(D) to §350.74(j)(1)(C). It is also proposed to delete
the TNRCC Chronic Remediation-Specic Effects Screening
Level values referenced in the gure, to conform with proposed
revisions to §350.73.
Proposed §350.74(h), concerning the surface water risk-based
exposure limit (SWRBEL), would include new language to make
persons more aware that they may have to develop multiple
RBELs or PCLs depending on the distance downstream COCs
are expected to be present in the watershed, and that the RBELs
and PCLs will vary with the different uses and exposure path-
ways within the watershed.
Proposed §350.74(h)(2) would add contact recreation as a water
body use that the person must consider when applying human
health criteria to establish SWRBELs. Adding contact recreation
as a water body use acknowledges the fact that incidental in-
gestion of surface water and dermal contact with surface water
sometimes occurs, and therefore, may be pathways of exposure
to COCs, even when a water body is not a drinking water source.
Proposed §350.74(h)(3) would replace "limits" with "efuent lim-
itations" to be more technically accurate. Also, the reference to
30 TAC Chapter 321, Subchapter H, is proposed to be changed
to Texas Pollutant Discharge Elimination System (TPDES) Gen-
eral Permit Number TXG830000, because the existing reference
is no longer valid.
Proposed §350.74(h)(4) is amended to spell out "United States"
rather than use the abbreviation "U.S.". In addition, language
that claries the meaning of the term "federal guidance criteria"
is proposed to be added.
Section 350.74(h)(5) is proposed to be added- elevated from
the former §350.74(h)(6)(B). Elevation of this subsection empha-
sizes the fact that the specied analytes (chlorides, sulfates, et
al.) should be treated as COCs.
Because of the additions previously discussed, §350.74(h)(6)
becomes §350.74(h)(7), and §350.74(h)(7) becomes
§350.74(h)(8). Also, proposed §350.74(h)(7) would clarify the
fact that some parameters (nutrients, TDS, etc.) are sometimes
COCs themselves.
Changes are proposed to the groundwater-to-surface water
PCL equation contained in Figure: 30 TAC §350.75(b)(1) to
clarify that ecological receptors must be considered when deter-
mining PCLs for groundwater discharges to surface water. The
term currently in the numerator of the equation (SWRBEL) is only
related to aquatic life and human health exposure pathways that
are addressed by the Texas Surface Water Quality Standards
(TSWQS). The proposed new term for the numerator of the
equation, the PCL for surface water (SWSW), takes ecological
receptors into consideration (including aquatic life) and other
human pathways not addressed by the TSWQS, as described
in later discussions of proposed changes to this section of the
TRRP rule.
Changes are proposed to Figure: 30 TAC §350.75(b)(1) to cor-
rect the missing temperature term "K" for the units for the Uni-
versal Gas Constant in two places in the gure, and to update
the amount of time that an individual is assumed to be exposed
to a chemical or multiple COC (i.e., the exposure interval). The
exposure interval value is used when performing certain calcu-
lations used to determine risk-based values. To reect more re-
cently published EPA information, it is proposed to change the
exposure interval(s) value to 9.5 x 108 seconds (30 years). The
value currently used in the rule is 1.0 x 109 (33 years). This
change has already been addressed and implemented in guid-
ance. Another proposed change to the gure is to replace incor-
rect cross-references to tables that are supposed to contain "Soil
organic carbon-water coefcient" values (i.e., K
oc
values) with
the correct cross-reference. The cross-references proposed for
deletion refer to tables containing K
d
values, instead of K
oc
values.
An additional proposed change to the gure corrects the deni-
tion of the term "LDF," changing it from "Lateral Dilution Factor"
to "Leachate Dilution Factor," to better represent the fact that
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the dilution factor is used in calculations for predicting the con-
centrations of a COC contained in groundwater after it leaches
through soils containing that COC and dilutes in the groundwa-
ter. It is also proposed to change the equation for calculating
"The residential saturation limit where NAPL becomes mobile"
to show the term "
T
" as a multiplier, rather than as an exponent,
and to correct the residential saturation value given in the gure,
changing it from 0.0167 to the correct value of 0.04514. This too
has already been corrected in guidance.
Proposed changes to Figure: 30 TAC §350.75(b)(1) also in-
clude revising the "Surface Water Exposure Pathway PCL Equa-
tion" section of the table to clarify that the PCL for surface water
(SWSW) is determined by comparing the value for the risk-based
exposure limit for surface water for aquatic life and human health
concerns (SWRBEL), to the value for the PCL for surface water for
ecological protection (SWSW
Eco
), and choosing the smaller of the
two values. A change is proposed to the same section of the
table to add a cross-reference to §350.77(a).
Proposed §350.75(i)(4) would clarify that PCLs for discharges
from groundwater to surface water are equal to PCLs for sur-
face water plus adjustments for dilution (when allowed). The
previously mentioned proposed change also claries that ad-
justments for dilution apply to ecological exposure pathways, as
well as human health exposure pathways, for discharges from
groundwater to surface water. Additional proposed changes
to §350.75(i)(4) would clarify that the PCLs for surface water
for ecological protection (SWSW
Eco
) must be considered when
developing PCLs for discharges from groundwater to surface
water, provide a cross-reference to the appropriate section of
the rule for developing those PCLs, add a cross-reference to
§350.75(i)(4)(A) for clarity, and remove unnecessary cross-ref-
erences.
The cross-references proposed for deletion are unnecessary be-
cause they are contained in §350.75(i)(4)(B). A reference to de-
termining whether a water body is fresh water or marine is pro-
posed for deletion because it applies to the establishment of
PCLs for surface water, rather than the development of PCLs
for the discharge of groundwater to surface water.
Changes are proposed to §350.75(i)(4)(A) - (C) as a part of the
previously mentioned clarication that adjustments for dilution
apply to ecological exposure pathways (including aquatic life),
as well as to human health exposure pathways.
Proposed §350.76(c), Approaches for Specic Chemicals of
Concern to Determine Human Health Protective Concentration
Levels, would provide exibility to establish residential lead
TotSoil
Comb
PCLs. The revision to the rule allows for the use of
property specic inputs and models. Proposed subsection (c)(2)
would establish that any model is considered a Tier 3 evaluation.
Input values and models used in Tier 3 evaluations require the
approval of the agency. Subsequent paragraphs and gures
are renumbered to accommodate proposed subsection (c)(2).
Proposed §350.76(e) would direct the use of the same approach
currently being used to demonstrate attainment of the critical
PCL for 2,3,7,8-TCDD in soil, for attainment of the critical PCL
for 2,3,7,8-TCDD in other media (e.g., groundwater, sediment).
Changes are proposed to Figure: 30 TAC §350.76(g)(2), relat-
ing to Total Petroleum Hydrocarbons, to revise the surrogate
chemicals. The current rule addresses total petroleum hydro-
carbon (TPH) contamination using a surrogate-chemical toxic-
ity/physical property approach for the various aliphatic and aro-
matic carbon range fractions resulting from analysis by TCEQ
Method 1006. The surrogate chemicals used by TCEQ for the
various aliphatic and aromatic fractions appear in Figure: 30
TAC §350.76(g)(2). The Massachusetts Department of Envi-
ronmental Protection (MA DEP) was one of the rst regulatory
agencies to use the toxicity surrogate-chemical approach for ad-
dressing environmental TPH contamination (MA DEP, 1994). In
1997, the Total Petroleum Hydrocarbon Criteria Working Group
(TPHCWG) published Development of Fraction Specic Refer-
ence Doses (RfDs) and Reference Concentrations (RfCs) for To-
tal Petroleum Hydrocarbons (TPHCWG, 1997). TCEQ review of
the 1994 MA DEP and 1997 TPHCWG approaches was use-
ful in developing the current TRRP toxicity surrogate approach
for TPH, and TPHCWG surrogate chemicals and toxicity fac-
tors are currently used by TCEQ for several aliphatic and aro-
matic fractions. In November 2003, MA DEP published their Fi-
nal Updated Petroleum Hydrocarbon Fraction Toxicity Values for
the VPH/EPH/APH Methodology. TCEQ reviewed the 2003 MA
DEP document and determined that several revisions to the sur-
rogate chemicals found in Figure: 30 TAC §350.76(g)(2) are jus-
tied based on new scientic information and/or analyses con-
ducted since the TPHCWG surrogate toxicity factors were pub-
lished in 1997. Additionally, the footnote to this gure is revised
to correct the term to reect "less than or equal to."
Section 350.77, Ecological Risk Assessment and Development
of Ecological Protective Concentration Levels, is proposed to be
amended. An ecological risk assessment is conducted to de-
termine the potential impacts posed to ecological receptors (i.e.,
aquatic life and wildlife) by COCs. The process is a tiered ap-
proach, with increasingly complex criteria being evaluated as
the process progresses from Tier 1 (using an exclusion criteria
checklist to determine if signicant exposure to COCs is likely),
to Tier 2 (comparing concentrations of COCs at an affected prop-
erty to literature-based PCLs), to Tier 3 (using site-specic mea-
surements of exposure and the effects of exposure to COCs).
Proposed §350.77(a) would acknowledge existing agency guid-
ance that was planned, but not in existence at the time the cur-
rent rule was written. The specic guidance document is the
agency’s Guidance for Conducting Ecological Risk Assessments
at Remediation Sites in Texas (RG-263), as amended. The pro-
cedures contained in the guidance document have been in use
since 2001. Referencing the document in the rule will serve to
make the person aware of the existence of the guidance docu-
ment earlier in the ecological risk assessment process.
Proposed §350.77(a) would also provide the ability to end an
ecological risk assessment evaluation even if the Tier 1 evalua-
tion failed, provided the person can demonstrate that a response
action (e.g., a cap that prevents exposure to impacted soils) will
eliminate the potential for wildlife to be exposed to COCs, or if it
can be demonstrated that concentrations of COCs that are pro-
tective for humans are also protective of ecological receptors.
The rule currently indicates that a person may end the ecological
risk assessment evaluation, based on the previously described
factors, only if the response action is completed to address expo-
sure to COCs by humans. The proposed changes will broaden
the type of response actions that may be considered as justica-
tion for ending the ecological risk evaluation to include response
actions completed for any reason, so long as the potential for
ecological receptors to be exposed to a COC is eliminated or
rendered insignicant. The agency has determined that the pro-
posed changes will reduce costs and effort with regard to eco-
logical risk evaluations, without signicantly impacting the pro-
tection of human health and the environment.
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In addition, proposed §350.77(a) would acknowledge the pos-
sibility of ending an ecological risk assessment evaluation fol-
lowing a Tier 1 evaluation that is failed due to surface water
and/or sediment exposure pathway issues, using the expedited
stream evaluation process. The expedited stream evaluation
process has been implemented via the previously mentioned
Guidance for Conducting Ecological Risk Assessments at Re-
mediation Sites in Texas (RG-263), as amended. The expedited
stream evaluation process allows a person to exit the ecolog-
ical risk assessment process if the evaluation establishes that
the completed surface water and sediment exposure pathways
are insignicant. Acknowledging the existence of the expedited
stream evaluation process in the rule will serve to make the per-
son aware of the existence of the guidance document earlier in
the ecological risk assessment process.
Proposed §350.77(b) would include a revision to correct a
typographical error and a clarication that a person is required
to continue to Tier 2 or Tier 3 of the ecological risk assessment
process unless a reasoned justication (described in §350.77(a)
of the current rule) and/or an expedited stream evaluation
demonstrates that the ecological risk involved is acceptable.
The proposed changes would also inform the person that
the reasoned justication approach and the expedited stream
evaluation process are described in agency’s guidance. That
guidance document is the Guidance for Conducting Ecological
Risk Assessments at Remediation Sites in Texas (RG-263), as
amended.
Proposed §350.77(c) is amended to provide a reference to the
agency’s ecological risk assessment guidance. The proposed
revision informs the person of the location of guidance concern-
ing the elimination of a COC that does not pose an ecological
risk and the development of PCLs for a COC that does pose an
unacceptable risk to selected ecological receptors.
Proposed §350.77(c) would also clarify the current procedure
for conducting a Tier 2 screening-level ecological risk assess-
ment. The proposed clarications are intended to enable the
person to avoid a recurring issue that has been observed by
agency staff reviewing Tier 2 screening-level ecological risk as-
sessments. The proposed changes do not modify the current
procedures for conducting Tier 2 screening-level ecological risk
assessments.
Proposed new §350.90, Spatial and Electronic Information,
would require a person to provide accurate spatial coordinates
for any site data (e.g., sampling locations), as required by the
agency, in a format to be specied by the agency. The provision
is proposed to facilitate agency management of the data and
evaluation and use of the data. Also proposed are conform-
ing rule changes that would delete §§350.91(c), 350.92(b),
350.93(b), 350.94(m), 350.95(f), and 350.96(b). Further con-
forming rule changes are proposed to §§350.92, 350.93, and
350.96, striking the "(a)" to make subsection (a) in each case
implied.
Proposed §350.91(b)(7), Affected Property Assessment Report,
would add language to indicate that if an expedited stream eval-
uation is conducted, it should be included in the APAR.
Additional language is proposed to be added as §350.91(b)(15)
to further clarify that the person is to provide spatial data coordi-
nates, as requested by the agency, for the affected property and
any sampling or testing locations, in a format that is approved or
required by the agency. Existing §350.91(b)(15) is proposed to
be renumbered as §350.91(b)(16).
Proposed §350.95(b), Response Action Completion Report,
would add institutional control rule citations to help indicate that
institutional controls may be established for reasons other than
commercial/industrial land use. The proposed language also
includes the term "when applicable."
Proposed §350.96(a), Post-Response Action Care Reports,
would replace the word "reports" with "report."
Proposed §350.111(c), Use of Institutional Controls, would re-
ect a clarication and resulting change in language that ac-
knowledges that the subject at issue is more appropriately ad-
dressed in this section rather than in the denition of "Person"
contained in existing §350.4(a)(62). Therefore, the denition of
"Person" is changed in the proposed rule, and that language and
concept is incorporated into this section. This clarication is con-
sistent with current practice under the existing rule and reects
the intent that a governmental entity that is not a responsible
party is excluded from the requirement of having to obtain writ-
ten consent from the landowner prior to ling a deed notice or
Voluntary Cleanup Program certicate of completion in the real
property records. The language is also amended so that if sub-
section (b)(4) relating to change in circumstance, subsection (d)
relating to technical impracticability, or subsection (f) relating to
missing landowner, of this section apply, persons also aren’t re-
quired to obtain written landowner consent.
Proposed §350.111(c)(4) would also incorporate the language
and concept that was removed from the denition of "Person" in
proposed §350.4(a)(62). This change is consistent with current
practice under the existing rule and will provide a governmental
entity who is performing remediation activities under this title, but
who is not a responsible party, the ability to impose a deed no-
tice on property if the landowner refuses consent to le a restric-
tive covenant on the property in accordance with Remedy Stan-
dard B requirements. This rule provision is needed to extend
the benecial use of nite state and federal remediation funds
so that more sites can be addressed, rather than expending ex-
cessive funds to complete an unwarranted removal/decontam-
ination remedy, when a control-based remedy that is fully pro-
tective of human health and the environment is the lowest cost
remedial alternative. Conforming rule changes are proposed to
§350.111(c)(2) and (3) to move the "or" at the end of paragraph
(2) to the end of paragraph (3).
Proposed §350.111(e) would replace the incorrect cross-refer-
ence of §350.33(f)(3)(E) to §350.111(f)(3)(F).
Proposed §350.134(b), Qualifying Criteria (for establishing a
facility operations area), would reference 30 TAC Chapter 60,
Compliance History, which was adopted post-Chapter 350.
Chapter 60 rules establish additional criteria for evaluating the
compliance history of a facility.
FISCAL NOTE: COSTS TO STATE AND LOCAL GOVERN-
MENT
Nina Chamness, Analyst, Strategic Planning and Assessment
Section, has determined that, for the rst ve-year period the pro-
posed rules are in effect, no scal implications are anticipated for
the agency. However, for other units of state government, local
governments, or federal entities that are responsible for clean
up of contaminated sites under the Voluntary Cleanup, Correc-
tive Action, Petroleum Storage Tank (PST), and Superfund Pro-
grams, there may be some scal implications as a result of ad-
ministration or enforcement of the proposed rules. These scal
implications are not anticipated to be signicant.
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The proposed rules amend various portions of Chapter 350 to
correct misspellings, typographical errors, mathematical errors,
and other minor errors found in the current rule; to clarify and
modify rule provisions to facilitate consistent and effective rule
interpretation; to incorporate current guidance practices into rule
language; to support the use of a new electronic data manage-
ment system; and to expand the use of geographical information
system technology to improve the use and availability of techni-
cal information used by the agency. The proposed rules would
apply to regulated entities responsible for cleanup of contami-
nated sites under the Voluntary Cleanup, Corrective Action, PST,
Dry Cleaners, and Superfund Programs throughout the state.
In general, cost increases are not anticipated under the pro-
posed rules since they incorporate current guidance in many
cases. However, the proposed rules would require the collection
and reporting of spatial data coordinates. Any cost increases as-
sociated with this provision are expected to be minimal. Costs
for spatial data coordinates are estimated to be less than $100
per data location. Cost savings, which are not anticipated to be
signicant, may occur under the proposed rules that pertain to
certain legacy LPST sites, to certain situations where ground-
water samples do not have to be collected, and to certain cir-
cumstances where a full-scale ecological risk assessment is not
required. In situations where groundwater samples do not have
to be collected, cost savings can range from $100 - $200 per
sample. If ten monitoring wells would be required under the cur-
rent rules, the proposed rules could save regulated entities as
much as $2,000 per site. Where detailed, complex ecological
risk evaluations will not be required, cost savings could be as
much as $1,000 - $10,000 per assessment. Staff estimates that
there may be 300 - 400 governmental entities that could experi-
ence these cost increases and cost savings under the proposed
rules.
PUBLIC BENEFITS AND COSTS
Ms. Chamness also determined that for each year of the rst
ve years the proposed rules are in effect, the public benet an-
ticipated from the changes seen in the proposed rules will be
fair, efcient, and continued protection of public health and safety
through environmental cleanup of contaminated sites.
In general, cost increases are not anticipated for individuals and
large businesses under the proposed rules since they incorpo-
rate current guidance in many cases. However, the proposed
rules will require the collection and reporting of spatial data co-
ordinates. Any cost increases associated with this provision are
expected to be minimal. Costs for spatial data coordinates are
estimated to be less than $100 per data location. Cost savings,
which are not anticipated to be signicant, may occur under the
proposed rules that pertain to certain legacy LPST sites, to cer-
tain situations where groundwater samples do not have to be col-
lected, and to certain circumstances where a full-scale ecological
risk assessment is not required. In situations where groundwa-
ter samples do not have to be collected, cost savings can range
from $100 - $200 per sample. If ten monitoring wells would be
required under the current rules, the proposed rules could save
regulated entities as much as $2,000 per site. Where detailed,
complex ecological risk evaluations will not be required, cost
savings could be as much as $1,000 - $10,000 per assessment.
Staff estimates that there may be 900 - 1,200 large businesses
that could experience these cost increases and savings.
SMALL BUSINESS AND MICRO-BUSINESS ASSESSMENT
No signicant adverse scal implications are anticipated for
small or micro-businesses as a result of the proposed rules.
Small or micro-businesses responsible for clean up of con-
taminated sites may experience the same cost increases for
data point collection and the same cost savings from reduced
collection of water samples and ecological risk evaluations as
those incurred by governmental entities and large businesses
under the proposed rules. Staff estimates that there may be
1,800- 2,400 small or micro-businesses that could experience
these types of scal implications.
LOCAL EMPLOYMENT IMPACT STATEMENT
The commission has reviewed this proposed rulemaking and de-
termined that a local employment impact statement is not re-
quired because the proposed rules do not adversely affect a lo-
cal economy in a material way for the rst ve years that the
proposed rules are in effect.
DRAFT REGULATORY IMPACT ANALYSIS DETERMINATION
The commission reviewed the proposed rulemaking in light of the
regulatory analysis requirements of Texas Government Code,
§2001.0225, and determined that the rulemaking is not subject
to §2001.0225 because it does not meet the denition of a "major
environmental rule" as dened in that statute. A "major environ-
mental rule" means a rule, the specic intent of which, is to pro-
tect the environment or reduce risks to human health from expo-
sure and that may adversely affect in a material way, the econ-
omy, a sector of the economy, productivity, competition, jobs,
the environment, or the public health and safety of the state
or a sector of the state. The commission has determined that
the proposed rulemaking does not fall under the denition of a
"major environmental rule" because the proposed amendments
and new rule are primarily designed to clarify the existing reg-
ulatory requirements and adjust methods and measures to en-
sure a consistent application of soil and water analysis and re-
mediation standards. In furtherance of this effort at promoting
consistency, certain policies and practices concerning sampling,
remediating, and reporting are altered in a manner which en-
sures exibility in the remediation process while maintaining ap-
propriate protection of human health and the environment. The
proposed amendments and new rule do not rise to the level of
material, but rather are limited to incorporating modications to
the current regulatory framework based upon the implementa-
tion of the rules to date.
Furthermore, the proposed rulemaking does not meet any of the
four applicability requirements listed in Texas Government Code,
§2001.0225(a). Texas Government Code, §2001.0225(a), only
applies to a major environmental rule, the result of which is to: 1)
exceed a standard set by federal law, unless the rule is speci-
cally required by state law; 2) exceed an express requirement of
state law, unless the rule is specically required by federal law;
3) exceed a requirement of a delegation agreement or contract
between the state and an agency or representative of the fed-
eral government to implement a state and federal program; or
4) adopt a rule solely under the general powers of the agency
instead of under a specic state law. This rulemaking does not
meet any of these four applicability requirements because this
rulemaking: 1) does not exceed any standard set by federal law;
2) does not exceed the requirements of state law; 3) does not
exceed a requirement of a delegation agreement or contract be-
tween the state and an agency or representative of the federal
government to implement any state and federal program; and 4)
is not proposed solely under the general powers of the agency,
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but rather under specic authorizing statutes as referenced in
the STATUTORY AUTHORITY section of this preamble.
TAKINGS IMPACT ASSESSMENT
The commission evaluated the proposed rules and performed an
assessment of whether these proposed rules constitute a takings
under Texas Government Code, Chapter 2007. The specic pur-
pose of the rules is to clarify the existing regulatory requirements
and adjust methods and measures to ensure a consistent ap-
plication of soil and water analysis and remediation standards.
Among other technical changes, the proposed rule contains a
clarication of language regarding the ling of institutional con-
trols by non-responsible party governmental entities performing
remedial actions. The proposed change reects the practice of
the existing rule but inserts the clarifying language in §350.111
as opposed to the prior means of excluding the qualifying gov-
ernmental entities from the dened subset of persons to whom
TRRP is applicable in §350.4(a)(62). Inserting the language in
§350.111, rather than §350.4(a)(62), is proposed to achieve the
same result of the existing rule regarding institutional controls
while avoiding the overbroad and unintended interpretation that
governmental entities are excluded from all other requirements
of TRRP.
Promulgation and enforcement of the proposed amendments
and new rule would constitute neither a statutory nor a consti-
tutional taking of private real property. Specically, the proposed
regulations do not affect a landowner’s rights in real property be-
cause the clarication in the rulemaking does not burden (con-
stitutionally) nor restrict or limit the owner’s right to property and
reduce its value by 25% or more beyond that which would exist
in the absence of the proposed clarication of the regulations.
In other words, there are no burdens imposed on private real
property under this rulemaking because the proposed amend-
ments and new rule do not materially change the substance of
the rule but rather clarify the institutional control process as it
relates to non-responsible party governmental entities conduct-
ing remedial actions. Therefore, the proposed rules do not have
any impact on the use or enjoyment of private real property, and
there would be no reduction in value of property as a result of
this rulemaking.
CONSISTENCY WITH THE COASTAL MANAGEMENT PRO-
GRAM
The commission reviewed the proposed rulemaking and found
the proposal is a rulemaking identied in the Coastal Coordi-
nation Act Implementation Rules, 31 TAC §505.11(b)(2) relating
to rules subject to the Coastal Management Program, and will,
therefore, require that goals and policies of the Texas Coastal
Management Program (CMP) be considered during the rulemak-
ing process.
The commission reviewed this rulemaking for consistency with
the CMP goals and in accordance with the regulations of the
Coastal Coordination Council and determined that the rulemak-
ing is procedural in nature and will have no substantive effect on
commission actions subject to the CMP and is, therefore, con-
sistent with CMP goals and policies.
SUBMITTAL OF COMMENTS
Written comments may be submitted to Patricia Durón, MC
205, Ofce of Legal Services, Texas Commission on Environ-
mental Quality, P.O. Box 13087, Austin, Texas 78711-3087,
or faxed to (512) 239-4808. Electronic comments may be
submitted at www5.tceq.state.tx.us/rules/ecomments/. Com-
ments must be received by October 9, 2006. All comments
should reference Rule Project Number 2005-033-350-PR. The
proposed rules may be viewed on the commission’s web site
at http://www.tceq.state.tx.us/nav/rules/prose_adopt.html. For
further information or questions concerning this proposal, please
contact Maria Lebron, Remediation Division, (512) 239-1898.
SUBCHAPTER A. GENERAL INFORMATION
30 TAC §§350.2 - 350.4
STATUTORY AUTHORITY
The amended rules are proposed under the following statutory
authority: TWC, §5.103 and §26.011, which provide the com-
mission with authority to adopt any rules necessary to carry out
its powers, duties, and policies and to protect water quality in
the state; TWC, §5.103(c), which states the commission must
adopt rules when adopting, repealing, or amending any agency
statement of general applicability that interprets or prescribes
law or policy or describes the practice and procedure require-
ments of the agency, and Texas Health and Safety Code (THSC),
Texas Solid Waste Disposal Act, §361.017 and §361.024, which
provide the commission the authority to regulate industrial solid
waste and municipal hazardous wastes and all other powers
necessary or convenient to carry out its responsibilities. In ad-
dition, the amended rules are proposed under TWC, §26.039,
which states that activities which are inherently or potentially ca-
pable of causing or resulting in the spillage or accidental dis-
charge of waste or other substances and which pose serious
or signicant threats of pollution are subject to reasonable rules
establishing safety and preventive measures which the commis-
sion may adopt or issue; TWC, §26.121, which prohibits persons
from discharging wastes into or adjacent to any water in the state
unless authorized to do so and prohibits persons from commit-
ting any other act or engaging in any other activity which in itself
or in conjunction with any other discharge or activity causes, con-
tinues to cause, or will cause pollution of any of the water in the
state; TWC, §26.262, which states that it is the policy of this state
to prevent the spill or discharge of hazardous substances into the
waters in the state and to cause the removal of such spills and
discharges without undue delay; and TWC, §26.264, which pro-
vides the commission with authority to issue rules necessary and
convenient to carry out the policy referenced in TWC, §26.262.
Authority to adopt the amended rules is also provided by TWC,
§26.341, which states that it is the policy of this state to main-
tain and protect the quality of groundwater and surface water re-
sources in the state from certain substances in underground and
aboveground storage tanks that may pollute groundwater and
surface water resources, and requires the use of all reasonable
methods, including risk-based corrective action to implement this
policy; TWC, §26.345, which provides the commission with the
authority to adopt rules necessary to carry out the policy refer-
enced in TWC, §26.341; and TWC, §26.401, which states that it
is the policy of this state that discharges of pollutants, disposal
of wastes, or other activities subject to regulation by state agen-
cies be conducted in a manner that will maintain present uses
and not impair potential uses of groundwater or pose a public
health hazard, and that the quality of groundwater be restored if
feasible.
The proposed amendments implement TWC, §§5.103, 26.011,
26.039, 26.262, 26.264, 26.341, 26.345, and 26.401, and THSC,
§§361.017, 361.024.
§350.2. Applicability.
(a) - (b) (No change.)
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(c) Property regulated under Chapter 330 of this title (relating
to Municipal Solid Waste). Persons shall comply with the requirements
of this chapter for those municipal solid waste properties except when
subject to the requirements of 40 Code of Federal Regulations Parts
257 and/or 258, as amended. However, for those municipal solid waste
properties subject to the requirements of 40 Code of Federal Regula-
tions Parts 257 and/or 258, as amended, the executive director may es-
tablish an alternative health-based groundwater protection standard for
a COC in accordance with §330.409 [§330.235(i)] of this title (relat-
ing to Assessment Monitoring Program), as amended. Determination
of such an alternative standard shall be made using the procedures of
Subchapter D of this chapter (relating to Development of Protective
Concentration Levels).
(d) - (e) (No change.)
(f) Property regulated under Chapter 333 of this title (relat-
ing to Brownelds [Browneld] Initiatives). The person entering the
Voluntary Cleanup Program (VCP) shall comply with all requirements
found in the Texas Health and Safety Code, Chapter 361, Subchapter S,
as amended, concerning the Voluntary Cleanup Program; Subchapter A
of Chapter 333 of this title (relating to Voluntary Cleanup Program Sec-
tion), as amended; and the requirements of this chapter. Where there
is a conict between the requirements of this chapter and the require-
ments in the Texas Health and Safety Code, Chapter 361, Subchapter S,
as amended, and Chapter 333, Subchapter A of this title, as amended,
the requirements of the Texas Health and Safety Code, Chapter 361,
Subchapter S, as amended, and Chapter 333, Subchapter A of this title,
as amended, shall apply.
(g) Property regulated under Chapter 334 of this title (relat-
ing to Underground and Aboveground Storage Tanks). The person
shall comply with the requirements of this chapter for the assessment,
response actions, and post-response action care for releases of regu-
lated substances from underground storage tanks (USTs) as specied
in Chapter 334, Subchapter A of this title (relating to General Provi-
sions), as amended, and for releases of petroleum products from above-
ground storage tanks (ASTs) as specied in Chapter 334, Subchapter
F of this title (relating to Aboveground Storage Tanks), as amended,
which are reported to the executive director in accordance with Chap-
ter 334, Subchapter D of this title (relating to Release Reporting and
Corrective Action), as amended, on or after September 1, 2003, unless a
variance is granted in accordance with requirements described in para-
graphs (1) - (8) of this subsection. Additional corrective action require-
ments for these facilities are found in Chapter 334, Subchapters D, J,
and K of this title (relating to Release Reporting and Corrective Action;
Leaking Petroleum Storage Tank Corrective Action Specialist Regis-
tration and Project Manager Licensing [Registration of Corrective Ac-
tion Specialists and Project Managers for Product Storage Tank Reme-
diation Projects]; and Storage, Treatment, and Reuse Procedures for
Petroleum-Substance Contaminated Soil, respectively), as amended.
For releases discovered and reported to the executive director before
September 1, 2003, the person shall continue to comply with Chapter
334 Subchapters D, G, H, J, K, and M of this title (relating to Release
Reporting and Corrective Action; Target Concentration Criteria; [In-
terim] Reimbursement Program; Leaking Petroleum Storage Tank Cor-
rective Action Specialist Registration and Project Manager Licensing
[Registration of Corrective Action Specialists and Project Managers for
Product Storage Tank Remediation Projects]; Storage, Treatment, and
Reuse Procedures for Petroleum-Substance Contaminated Soil; and
Reimbursable Cost Specications [Guidelines] for the Petroleum Stor-
age Tank Reimbursement Program, respectively), as amended, which
were in effect prior to the effective date of this chapter, not to preclude
compliance with a subsequent amendment of 30 TAC 334 of this title
(Underground and Aboveground Storage Tanks).
(1) The executive director receives a written request from
the person in a prescribed or allowed format for a variance from appli-
cability of this chapter, as amended, that includes:
(A) documentation in accordance with the requirements
of Chapter 334, Subchapters A, C, D, and F of this title, as amended
and as applicable, or as indicated by other credible and appropriate
evidence acceptable to the executive director that before September 1,
2003, the UST system at the property for which the variance is sought
was permanently removed from service and the AST at the property
for which the variance is sought was removed from the property;
(B) a draft restrictive covenant that will be led in the
property records of the county where the property is located upon grant-
ing of the variance by the executive director that:
(i) prohibits use of ASTs or USTs at the property or
at any subsequent subdivision of the property;
(ii) is written in favor of the TCEQ and the State of
Texas;
(iii) runs with the land;
(C) identication of UST or AST release sites ad-
dressed under Chapter 334, Subchapters D and G of this title, as
amended, that are in proximity to the property for which the variance
is sought, with a justication as to why compliance with this chapter
would result in a degree of regulatory inequity that is not justiable
after comparing the release, site, and receptor conditions and other
relevant factors for those other release sites with the release for which
the variance is sought.
(2) The executive director may request additional informa-
tion reasonably necessary for appropriate consideration of the variance
request. Should the executive director make such a request, the person
shall provide any additionally requested information within 45 calen-
dar days of the date the executive director makes the request, or within
another time period directed or agreed upon by the executive director.
(3) The executive director agrees there would be an un-
justiable degree of regulatory inequity and specically grants the re-
quested variance after consideration of information provided in accor-
dance with paragraphs (1) and (2) of this subsection and accordingly
provides written notice to the person that the variance is granted. The
executive director may direct changes to be made to the draft restric-
tive covenant as necessary to ensure the restrictive covenant performs
with the intent of this subsection.
(4) After receiving the written notice described in para-
graph (3) of this subsection, the person shall provide:
(A) proof in a form acceptable to the executive director
within 45 calendar days of the date the written notice granting the vari-
ance was issued by the executive director that the restrictive covenant
described in paragraph (1)(B) of this subsection was led in the prop-
erty records of the county where the property is located;
(B) a copy of the restrictive covenant led in the prop-
erty records.
(5) Failure to comply with paragraph (4) of this subsection
will result in subsequent repeal of the variance by the executive di-
rector, unless the person can provide compelling evidence that it was
reasonably outside their ability to comply (e.g., affected by natural dis-
aster or tragedy).
(6) The executive director will notify the person seeking
the variance in writing if the variance is denied or repealed and give
the reason(s) if the variance is denied or repealed.
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(7) Once the variance is in effect, then the person shall
comply with Chapter 334, Subchapters D and G of this title, as
amended, in lieu of this chapter.
(8) If the property or subdivision of the property is subse-
quently used for UST or AST purposes regulated under Chapter 334 of
this title, as amended, then the variance is automatically repealed and
this chapter will then become applicable to the release, regardless of
whether the release has been fully addressed and closed under Chapter
334, Subchapters D and G of this title.
(h) Property regulated under Chapter 335 of this title (relat-
ing to Industrial Solid Waste and Municipal Hazardous Waste). The
person shall comply with the requirements of this chapter when un-
dertaking the remediation of affected property at facilities used for the
storage, processing or disposal of industrial solid waste or municipal
hazardous waste, or for the remediation of environmental media con-
taining COCs resulting from releases from waste management facility
components (e.g., tank, container storage area, surface impoundment,
etc.), either as part of closure or at any time before or after closure. The
person shall close a waste management facility component in a man-
ner that minimizes or eliminates the need for further maintenance and
controls. The manner of closure shall also minimize or eliminate, to
the extent necessary to protect human health and the environment, the
post-closure escape of waste, contaminants, leachate, run-off, or de-
composition products to the surrounding environmental media. Waste
management facility components undergoing closure for which the per-
son can demonstrate that no release of COCs to surrounding environ-
mental media has occurred are subject to this chapter only with regard
to this closure performance standard and the removal, decontamina-
tion or control requirements for waste as specied in Subchapter B of
this chapter (relating to Remedy Standards). In the event a release of
COCs to surrounding environmental media has occurred, then the per-
son shall comply with this chapter for response to the release. The
person shall comply with §335.118(b) of this title (relating to Closure
Plan; Submission and Approval of Plan), as amended, or applicable
permit provisions regarding requirements for public participation in the
corrective action process for permitted hazardous waste facilities. The
person shall also comply with the requirements of paragraphs (1) - (3)
of this subsection, as applicable.
(1) (No change.)
(2) Any person who stores, processes, or disposes of haz-
ardous waste is also subject to the applicable provisions relating to clo-
sure and post-closure in Chapter 335, Subchapters E and F of this ti-
tle (relating to Interim Standards for Owners and Operators [owners
and operators] of Hazardous Waste Storage, Processing, or Disposal
Facilities; and Permitting Standards for Owners and Operators of Haz-
ardous Waste Storage, Processing, or Disposal Facilities, respectively),
as amended.
(3) - (4) (No change.)
(i) Affected property regulated under Chapter 335, Subchap-
ter K of this title (relating to Hazardous Substance Facilities Assess-
ment and Remediation). The person shall comply with all require-
ments found in the Texas Health and Safety Code, Chapter 361, Sub-
chapter F, as amended; Chapter 335, Subchapter K of this title [(relat-
ing to Hazardous Substance Facilities Assessment and Remediation)],
as amended; and the requirements of this chapter for any release or
threatened release of hazardous substances into the environment that
may constitute an imminent and substantial endangerment to public
health and safety or the environment. Where there is a conict between
the requirements in this chapter and the requirements of Texas Health
and Safety Code, Chapter 361, Subchapter F, as amended, and Chapter
335, Subchapter K of this title, as amended, the requirements of Texas
Health and Safety Code, Chapter 361, Subchapter F and Chapter 335,
Subchapter K of this title shall apply.
(j) (No change.)
(k) Property regulated under Chapter 312 of this title (relating
to Sludge Use, Disposal, and Transportation). The executive director
may reference this chapter in permits subject to Chapter 312 of this title,
as amended, when specifying closure provisions to address releases
of COCs from facility components at municipal wastewater treatment
plants.
(l) (No change.)
(m) Use of this chapter on or after May 1, 2000. The person
who started a response action under Chapter 335, Subchapters A and S
of this title (relating to Industrial Solid Waste [Wastes] and Municipal
Hazardous Waste [Wastes] in General; Risk Reduction Standards, re-
spectively), as amended, may qualify to continue under those previous
commission rules subject to the limitations specied in paragraphs (1)
- (4) of this subsection. Any person desiring to remain under Chap-
ter 335 of this title may not use any of the provisions of this chapter.
If a person elects to proceed under this chapter, then they shall not be
allowed to return to Chapter 335 of this title. Also, the person shall
respond as described in §350.35 of this title (relating to Substantial
Change in Circumstances) in the event a substantial change in circum-
stance occurs which results in an unacceptable threat to human health
or the environment.
(1) The person who has submitted an initial notication of
intent to conduct a Risk Reduction Standard 1 or 2 response action
(i.e., §335.8(c)(1) and (2) of this title (relating to Closure [Closures]
and Remediation), as amended) prior to May 1, 2000, and has submit-
ted a nal report within ve years after that date may request that the
response action be reviewed according to the regulations in effect at
the time of initial notication. Persons will automatically qualify for
this grandfathering provision if they have previously received a letter
from the agency acknowledging receipt of the initial notication, or
submit other forms of documentation by May 1, 2001, that proper and
timely notication had been made. [Any person desiring to remain un-
der Chapter 335 of this title may not use any of the provisions of this
chapter.]
(2) The person who has submitted a remedial investigation
report that fully complies with §335.553(b)(1) of this title (relating to
Required Information [Risk Reduction Standard No. 3]), as amended,
prior to May 1, 2001, may elect to either continue under those rules or
to proceed under this chapter. [Any person desiring to remain under
Chapter 335 of this title may not use any of the provisions of this chap-
ter. If a person elects to proceed under this chapter, then they shall not
be allowed to return to Chapter 335 of this title.]
(3) - (4) (No change.)
§350.3. Process.
Once a release of COCs as dened by various programs has been iden-
tied and reported pursuant to rules or procedures established by one
of the program areas identied in §350.2 of this title (relating to Appli-
cability), this chapter controls the assessment and any action taken in
response to that release. Upon initial notication to the appropriate pro-
gram, the person will follow the general process as stated in paragraphs
(1) - (5) of this section to demonstrate compliance with this chapter.
(1) - (3) (No change.)
(4) The person shall develop and submit the reports re-
quired in Subchapter B of this chapter (relating to Remedy Standards)
which contain the information specied for each report in Subchapter
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E of this chapter (relating to Reports). The sequencing of report sub-
mission is illustrated in the following gure.
Figure: 30 TAC §350.3(4)
[Figure: 30 TAC §350.3(4)]
(5) (No change.)
§350.4. Denitions and Acronyms.
(a) Denitions.
(1) - (5) (No change.)
(6) Background--A population of concentrations character-
ized from samples in an environmental medium containing a chemical
of concern that is naturally occurring (i.e., the concentration is not due
to a release of chemicals of concern from human activities) or anthro-
pogenic (i.e., the presence of a chemical of concern in the environment
which is due to human activities, but is not the result of site-specic
use or release of waste or products, or industrial activity). Examples of
anthropogenic sources might include non-site specic sources such as
lead from automobile emissions, arsenic from use of defoliants, [and]
polynuclear aromatic hydrocarbons resulting from combustion of hy-
drocarbons, and diffuse non-point source pollution in surface water and
sediment. There are some commonalities regardless of the activity;
specically, the chemicals of concern have resulted from the use of a
product in its intended manner and may be present at generally low
levels over large areas (tens of square miles up to hundreds of square
miles). Background is required for use in a statistical model appropri-
ate for testing the hypothesis that the background area characterized by
these kinds of models has the same concentrations of the chemical of
concern as the affected property. The background area characterized is
as "close" as possible to the affected property, in either space or time,
as required.
(7) Bedrock--The solid rock (i.e., consolidated, coherent,
and relatively hard naturally formed material that [than] cannot nor-
mally be excavated by manual methods alone) that underlies gravel,
soil or other surcial material.
(8) - (10) (No change.)
(11) Chemical of concern--Any chemical that has the po-
tential to adversely affect ecological or human receptors due to its
concentration, distribution, and mode of toxicity. Depending on the
program area, chemicals of concern may include the following: solid
waste, industrial solid waste, municipal solid waste, and hazardous
waste as dened in the Texas Health and Safety Code, §361.003, as
amended; hazardous constituents as listed in 40 Code of Federal Reg-
ulations Part 261, Appendix VIII, as amended; constituents on the
groundwater monitoring list in 40 Code of Federal Regulations Part
264, Appendix IX, as amended; constituents as listed in 40 Code of
Federal Regulations Part 258 Appendices I and II, as amended; pollu-
tant as dened in Texas Water Code, §26.001, as amended; hazardous
substance as dened in the Texas Health and Safety Code, §361.003,
as amended, and [the] Texas Water Code, §26.263, as amended; regu-
lated substance as dened in Texas Water Code, §26.342, as amended,
and §334.2 of this title (relating to Denitions), as amended; petro-
leum product as dened in Texas Water Code, §26.342, as amended,
and §334.122(b)(12) of this title (relating to Denitions for ASTs), as
amended; other substances as dened in Texas Water Code, §26.039(a),
as amended; and daughter products of the aforementioned constituents.
(12) (No change.)
(13) Commercial/industrial land use--Any real property or
portions of a property not used for human habitation or for other pur-
poses with a similar potential for human exposure as dened for resi-
dential land. Examples of commercial/industrial land use include man-
ufacturing; industrial research and development; utilities; commercial
warehouse operations; lumber yards; retail gas stations; auto service
stations; auto dealerships; equipment repair and service stations; pro-
fessional ofces (lawyers, architects, engineers, real estate, insurance,
etc.); medical/dental ofces and clinics (not including hospitals); nan-
cial institutions; ofce buildings; any retail business whose principal
activity is the sale of food or merchandise; personal service establish-
ments (health clubs, barber/beauty salons, mortuaries, photographic
studios, etc.); churches (not including churches providing day care or
school services other than during normal worship services); motels/ho-
tels (not including those which allow residence); agricultural lands; and
portions of government-owned land (local, state, or federal) that have
commercial/industrial activities occurring. Land use activities consis-
tent with this classication have the North American Industrial Classi-
cation System code numbers 11 - 21 inclusive; 22 except 22131; 23
- 56 inclusive; 61 except 61111, 61121, and 61131; 62 except 62211,
62221, 62231, 62311, 62322, 623311, 623312, 62399, and 62441; 71
except 71219; 72 except 721211 and 72131; 81 except 814 [inclusive];
and 92 excluding 92214.
(14) - (44) (No change.)
(45) Implementation Procedures--The most current ver-
sion of Procedures to Implement the Texas Surface Water Quality
Standards [Implementation of the Texas Natural Resource Conserva-
tion Commission Standards via Permitting], as amended.
(46) Innocent Owner or Operator--Those persons so desig-
nated in accordance with [the] Texas Health and Safety Code, Chapter
361, Subchapter V, Immunity From Liability of Innocent Owner or Op-
erator, as amended.
(47) - (57) (No change.)
(58) Natural Resource Trustees--The federal agencies as
designated by the President and the state agencies as designated by
the Governor pursuant to the National Contingency Plan, Oil Pollution
Act, and CERCLA §107(f)(2)(A) and (B) to act on behalf of the pub-
lic as trustees of natural resources (e.g., water, air, land, wildlife). The
Trustees include TCEQ [TNRCC], Texas Parks and Wildlife Depart-
ment, Texas General Land Ofce, National Oceanic and Atmospheric
Administration, and the Department of the Interior.
(59) - (61) (No change.)
(62) Person--An individual, corporation, organization,
government or governmental subdivision or agency, business trust,
partnership, association, or any other legal entity[, but excluding
a governmental entity that is not a responsible party performing a
remedial action].
(63) - (77) (No change.)
(78) Sample detection [quantitation] limit--The method de-
tection limit, as dened in this section, adjusted to reect sample-spe-
cic actions, such as dilution or use of smaller aliquot sizes than pre-
scribed in the analytical method, and to take [takes] into account sample
characteristics, sample preparation, and analytical adjustments. The
term, as used in this rule, is analogous to the sample-specic detection
limit.
(79) - (87) (No change.)
(88) Surface soil--For human health exposure pathways,
the soil zone extending from ground surface to 5 [15] feet in depth [for
residential land use and from ground surface to 5 feet in depth for com-
mercial/industrial land use]; or to the top of the uppermost groundwa-
ter-bearing unit or bedrock, whichever is less in depth. For ecological
exposure pathways, the soil zone extending from ground surface to 0.5
feet in depth.
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(89) - (91) (No change.)
(b) Acronyms.
(1) - (19) (No change.)
(20) TCEQ--Texas Commission on Environmental Quality
[TNRCC--Texas Natural Resource Conservation Commission; and];
(21) TPDES--Texas Pollutant Discharge Elimination Sys-
tem; and
(22) [(21)] U.S. EPA--United States Environmental Protec-
tion Agency.
(c) - (d) (No change.)
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Ofce of the Secretary of State on August 25, 2006.
TRD-200604748
Robert Martinez
Director, Environmental Law Division
Texas Commission on Environmental Quality
Earliest possible date of adoption: October 8, 2006
For further information, please call: (512) 239-6087
SUBCHAPTER B. REMEDY STANDARDS
30 TAC §§350.33, 350.34, 350.37
STATUTORY AUTHORITY
The amended rules are proposed under the following statutory
authority: TWC, §5.103 and §26.011, which provide the com-
mission with authority to adopt any rules necessary to carry out
its powers, duties, and policies and to protect water quality in
the state; TWC, §5.103(c), which states the commission must
adopt rules when adopting, repealing, or amending any agency
statement of general applicability that interprets or prescribes
law or policy or describes the practice and procedure require-
ments of the agency, and THSC, Texas Solid Waste Disposal
Act, §361.017 and §361.024, which provide the commission the
authority to regulate industrial solid waste and municipal haz-
ardous wastes and all other powers necessary or convenient to
carry out its responsibilities. In addition, the amended rules are
proposed under TWC, §26.039, which states that activities which
are inherently or potentially capable of causing or resulting in the
spillage or accidental discharge of waste or other substances
and which pose serious or signicant threats of pollution are sub-
ject to reasonable rules establishing safety and preventive mea-
sures which the commission may adopt or issue; TWC, §26.121,
which prohibits persons from discharging wastes into or adjacent
to any water in the state unless authorized to do so and prohibits
persons from committing any other act or engaging in any other
activity which in itself or in conjunction with any other discharge
or activity causes, continues to cause, or will cause pollution of
any of the water in the state; TWC, §26.262, which states that it
is the policy of this state to prevent the spill or discharge of haz-
ardous substances into the waters in the state and to cause the
removal of such spills and discharges without undue delay; and
TWC, §26.264, which provides the commission with authority to
issue rules necessary and convenient to carry out the policy ref-
erenced in TWC, §26.262. Authority to adopt the amended rules
is also provided by TWC, §26.341, which states that it is the pol-
icy of this state to maintain and protect the quality of groundwater
and surface water resources in the state from certain substances
in underground and aboveground storage tanks that may pollute
groundwater and surface water resources, and requires the use
of all reasonable methods, including risk-based corrective ac-
tion to implement this policy; TWC, §26.345, which provides the
commission with the authority to adopt rules necessary to carry
out the policy referenced in TWC, §26.341; and TWC, §26.401,
which states that it is the policy of this state that discharges of
pollutants, disposal of wastes, or other activities subject to regu-
lation by state agencies be conducted in a manner that will main-
tain present uses and not impair potential uses of groundwater
or pose a public health hazard, and that the quality of groundwa-
ter be restored if feasible.
The proposed amendments implement TWC, §§5.103, 26.011,
26.039, 26.262, 26.264, 26.341, 26.345, and 26.401, and THSC,
§§361.017, 361.024.
§350.33. Remedy Standard B.
(a) - (e) (No change.)
(f) The following are the Remedy Standard B groundwater re-
sponse objectives and associated requirements for response actions per-
formed in accordance with subsections (a)(1) - (2), and (a)(3)(A) of this
section to address human health or environmental risk at an affected
property. The person shall achieve the Remedy Standard B ground-
water PCLE zone response objectives stated in paragraph (1) of this
subsection, unless the person demonstrates that an affected property
meets the qualifying criteria for one, or a combination, of the modied
groundwater response approaches described in paragraphs (2) - (4) of
this subsection. A person who satisfactorily demonstrates technical
impracticability as described in paragraph (3) of this subsection, may
use technical impracticability to establish a plume management zone
as described in paragraph (4) of this subsection for instances when a
plume management zone would not otherwise be authorized by the ex-
ecutive director, except that the person shall not allow the groundwater
plume management zone to expand beyond the existing boundary of
the groundwater PCLE zone. A person who uses one, or a combina-
tion, of the modied groundwater response approaches shall fulll the
post-response action care obligations described in the approved RAP.
A person who uses one, or a combination, of the modied groundwater
response approaches which utilizes a physical control(s) shall provide
nancial assurance as specied in subsections (l) and (m) of this sec-
tion.
(1) - (2) (No change.)
(3) Technical impracticability. A technical impracticability
demonstration can be used for all three classes of groundwater under
Remedy Standard B. To use this approach, the person must:
(A) - (C) (No change.)
(D) achieve the performance criteria in subsection
(f)(4)(E)[,] of this section for NAPLs;
(E) - (F) (No change.)
(4) Plume management zones. With the approval of the
executive director, the person may use a plume management zone under
Remedy Standard B for class 2 and 3 groundwater-bearing units which
presently contain a groundwater PCLE zone.
(A) - (B) (No change.)
(C) In order to establish a plume management zone, the
person must:
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(i) comply with the institutional control require-
ments in §350.31(g) of this title [(relating to General Requirements
for Remedy Standards)], with the exception that proof of compliance
with the institutional control requirements shall be submitted to the
executive director within 120 days of the approval of the RAP, which
provides notice of the existence and location of the plume management
zone and which prevents exposure to groundwater from this zone until
such time as COCs may reduce to the critical groundwater PCLs;
(ii) - (iii) (No change.)
(D) (No change.)
(E) The person is required to reduce NAPLs which con-
tain COCs in excess of PCLs within a plume management zone to the
extent that all of the following are met [practicable. In the determina-
tion of adequate NAPL reduction, the executive director may consider
conformance with the following criteria and other relevant factors]:
(i) the presence of any remaining NAPLs will not re-
sult in an unacceptable risk to human health or the environment [readily
recoverable NAPLs have been recovered];
(ii) - (v) (No change.)
(F) (No change.)
(g) - (k) (No change.)
(l) For properties using physical control measures in response
to subsections (e)(2) and/or (f) of this section, nancial assurance shall
be established and maintained for the post-response action care period
specied in subsection (h) of this section. The person shall prepare and
include in the RAP a written cost estimate in current dollars of the to-
tal cost of the post-response action care activities for the post-response
action care period specied in subsection (h) of this section. The cost
estimate shall be based on the costs of hiring a third party to conduct the
post-response action care activities. Within 90 days after the executive
director’s approval of the RAP and before commencing work indicated
in the RAP, an acceptable nancial assurance mechanism must be sub-
mitted to the commission for post-response action care in the amount
specied in the approved RAP. If the total post-response action care
cost estimate is $100,000 or less, the executive director may choose to
exempt the person from providing a nancial assurance demonstration.
For persons meeting the requirements of subsection (n) of this section
[subchapter], the amount of nancial assurance demonstrated may be
less than the total post-response action care cost estimate. Financial
assurance for post-response action care shall be demonstrated in com-
pliance with Chapter 37, Subchapter N of this title (relating to Financial
Assurance Requirements for the Texas Risk Reduction Program Rules
[Rule]). The executive director may perform the post-response action
care activities at an affected property using the funds provided for this
purpose when the executive director determines that a person has failed
to provide the post-response action care described in an approved RAP.
(m) For properties using physical control measures in response
to subsections (e)(2) and/or (f) of this section that require post-response
action care beyond the initial post-response action care period, nan-
cial assurance shall continue to be demonstrated for the post-response
action care period specied in subsection (j) of this section. At least
180 days before the end of the preceding post-response action care pe-
riod, a written cost estimate in current dollars shall be prepared and
submitted for the cost of continuing the post-response action care ac-
tivities specied in the approved RAP for the additional post-response
action care period specied in subsection (j) of this section. The cost
estimate shall be based on the costs of hiring a third party to conduct
the post-response action care activities. At least 90 days before the end
of the preceding post-response action care period, an acceptable nan-
cial assurance mechanism shall be submitted for the continued post-re-
sponse action care period in an amount approved by the executive di-
rector. If the total post-response action care cost estimate is $100,000
or less, the executive director may choose to exempt the person from
providing a nancial assurance demonstration. For persons meeting
the requirements of subsection (n) of this section, the amount of nan-
cial assurance demonstrated may be less than the total post-response
action care estimate. Financial assurance for post-response action care
shall be demonstrated in compliance with Chapter 37, Subchapter N of
this title (relating to Financial Assurance Requirements for the Texas
Risk Reduction Program Rule). The executive director may perform
the continued post-response action care activities at an affected prop-
erty using the funds provided for this purpose when the executive di-
rector determines that a person has failed to provide the post-response
action care described in an approved RAP.
(n) The owner or an authorized ofcer of a small business, as
dened in this subsection, may seek to reduce the amount of nan-
cial assurance demonstrated under this subsection if the initial post-re-
sponse action care period or subsequent post-response action care pe-
riods specied in subsections (h) - (j) of this section are greater than
ten years. If the executive director determines a person meets the de-
nition as specied in paragraph (2) of this subsection, the person shall
submit the afdavit required by paragraph (1) of this subsection and
establish and maintain nancial assurance for the post-response action
care period in an amount based on the following equation: ((total cost
estimate)/(number of years in total response action care period)) X 10.
The owner shall continue demonstrating subsequent post-response ac-
tion care in ten year periods or as directed by the executive director.
The owner or an authorized ofcer is required to notify the executive
director when the denition specied in paragraph (2) of this subsec-
tion is no longer met. A small business must comply with subsections
(l) and (m) of this section relating to nancial assurance.
(1) - (2) (No change.)
§350.34. No Further Action.
Particular agency program areas covered by this rule will conrm that
a person has completed all necessary response actions at an affected
property and that no further action is required. The program areas may
issue other letters acknowledging conditional or partial completion of
response actions, as appropriate.
(1) For Remedy Standard A, such conrmation will be is-
sued subsequent to approval of the RACR by the executive director
and, when applicable, receipt by the agency of proof that an institu-
tional control noting commercial/industrial land use is in effect for the
affected property in accordance with §350.31(g) of this title (relating to
General Requirements for Remedy Standards), §350.51(1), (3) or (4) of
this title (relating to Affected Property Assessment), and §350.74(b)(1)
or §350.74(j)(2) of this title (relating to Development of Risk-Based
Exposure Limits).
(2) For Remedy Standard B, a conditional no further action
letter will be issued subsequent to approval of the RACR by the exec-
utive director and, when applicable, receipt by the agency of proof that
institutional controls are [an institutional control is] in effect for the af-
fected property in accordance with §350.31(g) of this title (relating to
General Requirements for Remedy Standards), §350.51(1), (3), or (4)
of this title, and §350.74(b)(1) or (j)(2) of this title. The letter will in-
dicate that the person has conditionally completed response actions at
the affected property but must perform post-response action care obli-
gations as described in the approved RAP throughout the initial and any
continued post-response action care period in response to §350.33(h)
- (j) of this title (relating to Remedy Standard B). The letter will also
indicate whether the person must establish and maintain nancial as-
surance in response to §350.33(l) and/or (m) of this title [(relating to
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Remedy Standard B)] for post-response action care for affected prop-
erties which use physical controls.
(3) For Remedy Standard B, a nal no further action letter
will be issued subsequent to termination of the post-response action
care period by the executive director as described in §350.33(i) of this
title [(relating to Remedy Standard B)].
§350.37. Human Health Points of Exposure.
(a) - (h) (No change.)
(i) POEs for surface water runoff or groundwater discharges
to surface water. The prescribed POE to surface water will be at the
point of surface water runoff or groundwater discharge (i.e., within the
groundwater) into and throughout the extent of any on-site or off-site
surface water body meeting the denition of surface water in the state as
dened in §307.4 of this title (relating to General Criteria), as amended.
This includes the surface water body at the initial point of entry and any
water bodies that may be impacted by COCs.
(j) (No change.)
(k) POEs for sediment. The prescribed POE to sediment is
within the upper one-foot of sediment beneath any surface water body
meeting the denition of surface water in the state as dened in §307.4
of this title, as amended. For intermittent water bodies, both sediment
and surface soil POEs may apply.
(l) - (m) (No change.)
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Ofce of the Secretary of State on August 25, 2006.
TRD-200604749
Robert Martinez
Director, Environmental Law Division
Texas Commission on Environmental Quality
Earliest possible date of adoption: October 8, 2006
For further information, please call: (512) 239-6087
SUBCHAPTER C. AFFECTED PROPERTY
ASSESSMENT
30 TAC §350.51, §350.54
STATUTORY AUTHORITY
The amended rules are proposed under the following statutory
authority: TWC, §5.103 and §26.011, which provide the com-
mission with authority to adopt any rules necessary to carry out
its powers, duties, and policies and to protect water quality in
the state; TWC, §5.103(c), which states the commission must
adopt rules when adopting, repealing, or amending any agency
statement of general applicability that interprets or prescribes
law or policy or describes the practice and procedure require-
ments of the agency, and THSC, Texas Solid Waste Disposal
Act, §361.017 and §361.024, which provide the commission the
authority to regulate industrial solid waste and municipal haz-
ardous wastes and all other powers necessary or convenient to
carry out its responsibilities. In addition, the amended rules are
proposed under TWC, §26.039, which states that activities which
are inherently or potentially capable of causing or resulting in the
spillage or accidental discharge of waste or other substances
and which pose serious or signicant threats of pollution are sub-
ject to reasonable rules establishing safety and preventive mea-
sures which the commission may adopt or issue; TWC, §26.121,
which prohibits persons from discharging wastes into or adjacent
to any water in the state unless authorized to do so and prohibits
persons from committing any other act or engaging in any other
activity which in itself or in conjunction with any other discharge
or activity causes, continues to cause, or will cause pollution of
any of the water in the state; TWC, §26.262, which states that it
is the policy of this state to prevent the spill or discharge of haz-
ardous substances into the waters in the state and to cause the
removal of such spills and discharges without undue delay; and
TWC, §26.264, which provides the commission with authority to
issue rules necessary and convenient to carry out the policy ref-
erenced in TWC, §26.262. Authority to adopt the amended rules
is also provided by TWC, §26.341, which states that it is the pol-
icy of this state to maintain and protect the quality of groundwater
and surface water resources in the state from certain substances
in underground and aboveground storage tanks that may pollute
groundwater and surface water resources, and requires the use
of all reasonable methods, including risk-based corrective ac-
tion to implement this policy; TWC, §26.345, which provides the
commission with the authority to adopt rules necessary to carry
out the policy referenced in TWC, §26.341; and TWC, §26.401,
which states that it is the policy of this state that discharges of
pollutants, disposal of wastes, or other activities subject to regu-
lation by state agencies be conducted in a manner that will main-
tain present uses and not impair potential uses of groundwater
or pose a public health hazard, and that the quality of groundwa-
ter be restored if feasible.
The proposed amendments implement TWC, §§5.103, 26.011,
26.039, 26.262, 26.264, 26.341, 26.345, and 26.401, and THSC,
§§361.017, 361.024.
§350.51. Affected Property Assessment.
(a) - (c) (No change.)
(d) For the vertical soil assessment to adequately determine if
groundwater has been or will be affected, the person shall complete the
requirements of paragraph (1), (2), (3), or (4) [or (2)] of this subsection.
(1) The person shall demonstrate that the vertical limit of
COCs in soil which exceed the higher of the method quantitation limit
or background concentrations has been characterized[, unless an ad-
equate groundwater assessment has been conducted (e.g., COC con-
centrations in groundwater have been measured from appropriate lo-
cations)]. If the person satisfactorily demonstrates that all reasonably
available analytical technology has been used to show that the COC
cannot be measured to the method quantitation limit due to sample spe-
cic interferences, then the sample detection [quantitation] limit may
be used in lieu of the method quantitation limit. [If a groundwater as-
sessment has been conducted, then the person shall characterize the
vertical limit of COCs in soil which exceeds the GWSoil PCL, unless the
person can meet the requirements of §350.75(i)(7)(C) of this title (re-
lating to Tiered Human Health Protective Concentration Level Evalua-
tion.). If the uppermost groundwater-bearing unit is encountered before
the vertical limit of COCs is determined, then representative ground-
water samples (i.e., a groundwater sample does not have to be collected
from each boring) must be collected to evaluate potential groundwater
impacts. The vertical extent of the soil assessment shall continue be-
yond the uppermost groundwater-bearing unit as appropriate based on
the likelihood that COCs have migrated deeper considering the chemi-
cal and physical properties of the COCs (e.g., dense non-aqueous phase
liquids) and the hydrogeology of the affected property. The executive
director may omit or modify this requirement on a site-specic basis
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if the vertical assessment would exacerbate the vertical migration of
COCs.]
(2) If an adequate groundwater assessment has been con-
ducted (i.e., COC concentrations in groundwater have been measured
from appropriate locations), then the person shall characterize the ver-
tical limits of COCs in soil which exceed the assessment level. The
GWSoil PCL may not be applicable as an assessment level if the person
has conducted an adequate groundwater assessment and can meet the
requirements of §350.75(i)(7)(C) of this title (relating to Tiered Human
Health Protective Concentration Level Evaluation). The executive di-
rector may omit or modify the requirement for a groundwater assess-
ment under this paragraph for use of §350.75(i)(7)(C) of this title on
a site-specic determination based on probable depth to groundwater,
presence of soils or bedrock that prohibit or impede vertical migration
of COCs, and physical and chemical properties of the COCs.
(3) If the uppermost groundwater-bearing unit is encoun-
tered before the vertical limit of COCs is determined to the higher of the
method quantitation limit or background concentrations, then represen-
tative groundwater samples (i.e., a groundwater sample does not have
to be collected at each boring location) must be collected to evaluate
potential groundwater impacts. The vertical extent of the soil assess-
ment shall continue beyond the uppermost groundwater-bearing unit as
appropriate based on the likelihood that COCs have migrated deeper
considering the chemical and physical properties of the COCs (e.g.,
dense non-aqueous phase liquids) and the hydrogeology of the affected
property. The executive director may omit or modify this requirement
on a site-specic basis if the vertical assessment would exacerbate the
vertical migration of COCs.
(4) [(2)] If a person has already determined that the ground-
water is impacted, then they may satisfy the requirements of this sub-
section by declaring the entire soil column to the top of the lowest im-
pacted groundwater bearing unit as a soil PCLE zone.
(e) - (h) (No change.)
(i) The person shall conduct a eld survey to locate potential
receptors, including water wells and surface waters to at least 500 feet
beyond the boundary of the affected property; and conduct a records
survey to identify properties that are not connected to a public water
supply, and all water wells and surface water bodies within 1/2 mile of
the limits of groundwater which contains COCs in excess of the resi-
dential assessment level. The person shall also attempt to identify any
off-site properties within 1/4 mile of the affected property that have en-
vironmental information (e.g., soil boring logs, analytical results from
samples of environmental media, etc.) collected for submission to the
agency which may be useful in fullling the requirements of this sec-
tion, although collection and submittal of this information by the person
is not required.
(j) When determining concentrations of COCs in an environ-
mental medium [groundwater], the person shall collect and handle
[groundwater] samples in accordance with sampling methodologies
which will yield representative concentrations of COCs present in the
sampled medium [groundwater].
(k) When determining concentrations of COCs in surface
water and sediment, the person shall collect and handle [surface water]
samples in accordance with the requirements in the agency’s Surface
Water Quality Monitoring Procedures, Volume I [Implementation
Procedures], as amended, or shall use an alternative methodology
approved by the executive director.
(l) (No change.)
(m) If a person does not desire to determine a site-specic soil
background concentration, then they may use the Texas-specic me-
dian background concentrations for metals provided in the following
gure. The Texas-specic background concentrations may be used to
determine the critical PCL and then used in comparisons to individual
measurements of COCs or representative concentrations of COCs in
accordance with §350.79(1) or (2)(A) of this title (relating to Compar-
ison of Chemical of Concern Concentrations to Protective Concentra-
tion Levels), respectively.
Figure: 30 TAC §350.51(m)
[Figure: 30 TAC §350.51(m)]
(n) Analytical results, including non-detected analytical
results, should be considered whether doing direct comparisons of
individual measurements or when using statistical or geostatistical
approaches. In cases where there is reason to believe, based on avail-
able analytical data, that the COC could be present at that sampling
location and that the concentration of the COC is suspected to be near
but below the sample detection [quantitation] limit, the full value of
the sample detection [quantitation] limit should be used as a proxy for
the non-detected result. If there is reason to believe, based on available
analytical data, that the COC could be present at that sampling location
and that the concentration of the COC is suspected to be below, but
not near to, the sample detection [quantitation] limit, then 1/2 the
sample detection [quantitation] limit should be used as a proxy for the
non-detected result. Other statistically-based approaches for handling
non-detected results or assigning proxy values may be appropriate and
approved if there is sufcient technical basis. If greater than 15 percent
non-detected results are reported for a particular medium, and the
exposure area cannot be denitively identied based on documented
and veriable site-specic information, the executive director may
require persons to utilize alternative statistical methods for calculating
the concentration term.
(o) (No change.)
§350.54. Data Acquisition and Reporting Requirements.
(a) - (c) (No change.)
(d) The person shall ensure that the laboratory selected to per-
form the analyses of samples has in place an adequate and documented
quality assurance program and the capability to meet the project and
measurement objectives. The laboratory’s quality assurance program
must be compliant with the requirements in Chapter 25 of this title (re-
lating to Environmental Testing Laboratory Accreditation and Certi-
cation), as amended, by July 1, 2008. For data generated on or before
July 1, 2008, the person shall ensure the laboratory’s quality assurance
program is [should be generally] consistent with:
(1) - (2) (No change.)
(e) The person shall ensure the data are generated by a labo-
ratory performing the analytical methods that meet the intralaboratory
performance standards for the method and that those performance stan-
dards are sufcient to meet the bias, precision, sensitivity, representa-
tiveness, comparability, and completeness, as specied in the project
data quality objectives.
(1) - (3) (No change.)
(4) The method detection limit shall be veried after ma-
jor instrument maintenance[, a change in analyst,] or major changes in
instrumentation or instrument conditions. The person shall ensure that
the laboratory has performed and has documented an initial demonstra-
tion of prociency for the analysis of each COC and each method used,
and has also demonstrated, in a scientically valid manner, and has doc-
umented the method detection limit the laboratory can achieve. This
demonstration and documentation shall be preparatory and method spe-
cic and include any cleanup method used. The method detection limit
should be routinely checked for reasonableness.
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(5) (No change.)
(6) The standard available method may either be a docu-
mented method from the U.S. EPA, American Society for Testing and
Materials, other organizations nationally recognized as having scien-
tically acceptable methods, or the executive director, or a laboratory
method that is completely documented in an appropriate Standard Op-
erating Procedure. All methods derived by a laboratory must meet the
quality control criteria recommended in U.S. EPA Test Methods for
Evaluation of Solid Waste, Update III, as amended, unless the project
and/or samples require less stringent quality control requirements than
those recommended in U.S. EPA Test Methods for Evaluation of Solid
Waste, Update III, as amended. Such projects or samples which require
less stringent quality control shall be clearly identied and the rationale
for lower levels of quality control shall be documented.
(A) Application of the method shall include the use of
instrument calibration that brackets the value reported or includes a low
standard that is below the necessary level of required performance, un-
less the method quantitation limit has been determined to be the nec-
essary level of required performance in accordance with §350.78(c) of
this title (relating to Determination of Critical Protective Concentration
Levels). The calibration range shall yield results which demonstrate
that the sample reporting level has not exceeded the necessary level of
required performance after correction for sample weight or volume.
(B) (No change.)
(f) - (g) (No change.)
(h) The person shall:
(1) (No change.)
(2) report all non-detected results as less than the value of
the sample detection [quantitation] limit; or
(3) (No change.)
(i) (No change.)
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Ofce of the Secretary of State on August 25, 2006.
TRD-200604750
Robert Martinez
Director, Environmental Law Division
Texas Commission on Environmental Quality
Earliest possible date of adoption: October 8, 2006
For further information, please call: (512) 239-6087
SUBCHAPTER D. DEVELOPMENT OF
PROTECTIVE CONCENTRATION LEVELS
30 TAC §§350.71, 350.73 - 350.77, 350.79
STATUTORY AUTHORITY
The amended rules are proposed under the following statutory
authority: TWC, §5.103 and §26.011, which provide the com-
mission with authority to adopt any rules necessary to carry out
its powers, duties, and policies and to protect water quality in
the state; TWC, §5.103(c), which states the commission must
adopt rules when adopting, repealing, or amending any agency
statement of general applicability that interprets or prescribes
law or policy or describes the practice and procedure require-
ments of the agency, and THSC, Texas Solid Waste Disposal
Act, §361.017 and §361.024, which provide the commission the
authority to regulate industrial solid waste and municipal haz-
ardous wastes and all other powers necessary or convenient to
carry out its responsibilities. In addition, the amended rules are
proposed under TWC, §26.039, which states that activities which
are inherently or potentially capable of causing or resulting in the
spillage or accidental discharge of waste or other substances
and which pose serious or signicant threats of pollution are sub-
ject to reasonable rules establishing safety and preventive mea-
sures which the commission may adopt or issue; TWC, §26.121,
which prohibits persons from discharging wastes into or adjacent
to any water in the state unless authorized to do so and prohibits
persons from committing any other act or engaging in any other
activity which in itself or in conjunction with any other discharge
or activity causes, continues to cause, or will cause pollution of
any of the water in the state; TWC, §26.262, which states that it
is the policy of this state to prevent the spill or discharge of haz-
ardous substances into the waters in the state and to cause the
removal of such spills and discharges without undue delay; and
TWC, §26.264, which provides the commission with authority to
issue rules necessary and convenient to carry out the policy ref-
erenced in TWC, §26.262. Authority to adopt the amended rules
is also provided by TWC, §26.341, which states that it is the pol-
icy of this state to maintain and protect the quality of groundwater
and surface water resources in the state from certain substances
in underground and aboveground storage tanks that may pollute
groundwater and surface water resources, and requires the use
of all reasonable methods, including risk-based corrective ac-
tion to implement this policy; TWC, §26.345, which provides the
commission with the authority to adopt rules necessary to carry
out the policy referenced in TWC, §26.341; and TWC, §26.401,
which states that it is the policy of this state that discharges of
pollutants, disposal of wastes, or other activities subject to regu-
lation by state agencies be conducted in a manner that will main-
tain present uses and not impair potential uses of groundwater
or pose a public health hazard, and that the quality of groundwa-
ter be restored if feasible.
The proposed amendments implement TWC, §§5.103, 26.011,
26.039, 26.262, 26.264, 26.341, 26.345, and 26.401, and THSC,
§§361.017, 361.024.
§350.71. General Requirements.
(a) - (j) (No change.)
(k) For Tiers 1, 2, and 3 as explained in §350.75 of this title (re-
lating to Tiered Human Health Protective Concentration Level Evalu-
ation) and §350.77 of this title (relating to Ecological Risk Assessment
and Development of Ecological Protective Concentration Levels), the
person shall establish PCLs for each individual COC within each en-
vironmental medium unless the conditions of paragraphs (1), (2), [or]
(3), or (4) of this subsection are met or unless the use of paragraphs
(1), (2), [or] (3), or (4) of this subsection is prohibited by the individ-
ual program area listed in §350.2 of this title (relating to Applicability).
For the purposes of determining whether a COC meets the conditions
of paragraphs (1), (2), [or] (3), or (4) of this subsection, a COC should
be considered detected in a particular environmental medium if the an-
alytical measurement is greater than the method detection limit and the
analytical response meets the qualitative identication criteria recom-
mended in the analytical method.
(1) The COC is detected in at least one sample, but all de-
tected COC concentrations and sample detection [quantitation] limits
for the COC are less than the residential assessment level in the envi-
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ronmental medium being evaluated under this paragraph, as well as in
all other environmental media from which samples were collected.
(2) The COC is detected in at least one sample in the en-
vironmental medium, but the conditions described in one of subpara-
graphs (A) - (E) of this paragraph are met and all [any] nondetected
results for the COC are less than the residential assessment level in the
environmental medium being evaluated under this paragraph [meet the
conditions described in §350.71(k)(3)].
(A) - (E) (No change.)
(3) The COC is known or is reasonably anticipated to be
associated with historical or current activities conducted at the on-site
property, but the COC is not detected in any sample in the environmen-
tal medium, and all sample detection limits for the COC are less than
the residential assessment level for the environmental medium [or the
person is required to comply with the conditions of this paragraph as a
part of meeting the requirements of §350.71(k)(2), and the conditions
in subparagraph (A) or (B) of this paragraph are met].
[(A) All sample limits are less than the residential as-
sessment level for the environmental medium.]
[(B) The sample quantitation limits in some samples
are greater than the residential assessment level for the environmental
medium, but all of the conditions in clauses (i) - (vi) of this subpara-
graph are met:]
[(i) an appropriate analytical method was used;]
[(ii) the COC is not anticipated to be present in the
environmental medium based on, but not limited to, source area infor-
mation, knowledge of on-site historical operations, characteristics of
the COC and affected property;]
[(iii) the sample quantitation limit(s) of the COC in
critical samples are less than the method quantitation limit of the ana-
lytical method used;]
[(iv) the COC is not a companion or daughter prod-
uct of a parent COC that cannot be eliminated under conditions in this
section;]
[(v) no companion or daughter products to this par-
ent COC are detected; and]
[(vi) without consideration of any physical or insti-
tutional controls, the exposure potential is low based on the nature of
the source area, the nature of the COC, the use and conditions of the
affected property, the nature of the groundwater, local water use, prox-
imity to potential receptors, and any other appropriate site-specic fac-
tors affecting potential exposure to the COC should it be present.]
(4) The COC is not known or is not reasonably anticipated
to be associated with historical or current activities conducted at the
on-site property, and is not detected in any sample in the environmental
medium.
§350.73. Determination and Use of Human Toxicity Factors and
Chemical Properties.
(a) In all cases, the toxicity factors used must be protective
of human health and the environment. The person shall use the most
recent chronic human toxicity factors taken from the following [hierar-
chy of] sources (unless otherwise specied in §350.76 of this title (re-
lating to Approaches for Specic Chemicals of Concern to Determine
Human Health Protective Concentration Levels)). [The person shall
use the source in paragraph (1) of this section and only if the relevant
chronic human toxicity factor is not available in that source, proceed to
the source in paragraph (2) of this section and, only if the toxicity fac-
tor is not available in that source, proceed in the same fashion through
sources in paragraphs (3) - (6) of this subsection.] The most recent
chronic human toxicity factors from the sources listed[, in order of hi-
erarchy of sources] in paragraphs (1) - (7) [(1) - (6)] of this subsection [,
which are most current] as of the submittal date of the SIN or the RAP
are presumed to be protective of human health and the environment,
unless a person rebuts this presumption by published credible author-
ity. In addition, the executive director may determine during review of
the RACR that a change in a toxicity factor since the submittal of the
SIN or RAP has been of such a magnitude that the PCLs previously
developed for a COC would clearly not be protective of human health
and the environment, then the adequacy of the response action must be
reevaluated. Likewise, if the executive director determines at any time
that a subsequent change in a toxicity factor is of such a magnitude
such that the proposed response action is no longer warranted to pro-
tect human health and the environment, then a response action based
on that previous chronic toxicity factor consideration shall no longer
be required.
(1) United States Environmental Protection Agency (EPA)
[EPA] Integrated Risk Information System (IRIS);
(2) EPA Provisional Peer Reviewed Toxicity Values (i.e.,
Superfund Health Risk Technical Support Center;
(3) [(2)] EPA Health Effects Assessment Summary Tables;
(4) [(3)] EPA National Center for Environmental Assess-
ment (i.e., Superfund Technical Support Center);
(5) [(4)] the TCEQ [TNRCC] Chronic Remediation-Spe-
cic Effects Screening Levels;
(6) [(5)] Agency [agency] for Toxic Substances and Dis-
ease Registry; and
(7) [(6)] other scientically valid sources as approved by
the executive director.
(b) If the executive director determines that it is necessary to
evaluate COCs which do not have any human chronic toxicity factors
provided in the sources listed in subsection (a) of this section, then
the executive director will provide chronic toxicity factors. The per-
son may provide toxicological information to the executive director
for consideration in the derivation of the chronic toxicity factors. The
person shall provide all toxicological data from any toxicological stud-
ies conducted for the person when such information is requested by
the executive director. [The person shall use the TNRCC Chronic Re-
mediation-Specic Effects Screening Level value as the reference con-
centration in evaluating the inhalation pathway for both residential and
commercial/industrial land use in accordance with §350.75(i)(3), (6)
and (8) of this title (relating to Tiered Human Health Protective Con-
centration Level Evaluation), and all chronic inhalation exposure path-
ways for which PCLs are established in accordance with §350.75(i)(5)
and (11) of this title, but only in cases where neither a EPA unit risk fac-
tor nor a EPA reference concentration is available for that COC from
the hierarchy list provided in subsection (a) of this section.]
(c) - (d) (No change.)
(e) The person shall use the COC chemical/physical parame-
ter values for COCs provided in the following gure to calculate PCLs,
unless the executive director approves the use of a more representative
alternative value in accordance with paragraphs (1) and (2) of this sub-
section. For those COCs not included in the gure in this subsection,
the person may provide chemical/physical information to the executive
director for consideration in developing appropriate chemical/physical
parameters.
Figure: 30 TAC §350.73(e)
[Figure: 30 TAC §350.73(e)]
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(1) For Tiers 2 and 3, the person may determine property-
specic soil pH in order to account for the high pH dependence of
the soil-water partition coefcient (K
d
) of inorganic compounds and
the organic carbon-water partition coefcient (K
oc
) of ionizing organic
compounds. Once the property-specic pH is determined, the person





values unless another appropriate
method is approved by the executive director. The executive direc-
tor may also approve the use of data from appropriately-conducted





(A) - (B) (No change.)
(C) The person shall use the following gure to deter-
mine the pH-dependent K
d
value for the inorganic COCs listed.
Figure: 30 TAC §350.73(e)(1)(C)
[Figure: 30 TAC §350.73(e)(1)(C)]
(2) (No change.)
§350.74. Development of Risk-Based Exposure Limits.
(a) General requirement. The person shall use the criteria pro-
vided in subsections (b) - (j) of this section and the RBEL equations
provided in the following gures, as applicable, to establish RBELs
appropriate for the type of COC, the complete and reasonably antic-
ipated to be completed exposure pathways, receptors, and land uses.
The person shall establish RBELs for carcinogenic COCs and noncar-
cinogenic COCs using the default exposure factors provided in the fol-
lowing gure for residents and commercial/industrial workers, unless
the executive director approves the use of alternate exposure factors in
accordance with subsection (j) of this section.
Figure: 30 TAC §350.74(a)
[Figure: 30 TAC §350.74(a)]
(b) - (d) (No change.)





) are the protective concentration of
a COC in aboveground vegetables and below-ground vegetables,
respectively, for ingestion by residents. The person shall establish
RBELs for ingestion of aboveground vegetables for all carcinogenic
and noncarcinogenic COCs which are metals. In addition, the person
shall establish RBELs for ingestion of below-ground vegetables for all
carcinogenic and noncarcinogenic COCs with a dimensionless Henry’s
Law Constant less than 0.03, as shown in the gure in §350.73(e)
of this title (relating to Determination and Use of Human Toxicity
Factors and Chemical Properties), when either of the following criteria
are met:
(1) - (2) (No change.)
(f) - (g) (No change.)
(h) Surface water RBEL. The surface water RBEL (SWRBEL)
is the protective concentration of a COC at the POE in surface water.
To establish SWRBEL for a COC, the person shall determine the lowest
value from paragraphs (1) - (5) [(4)] of this subsection for each COC,
unless the person has sufcient surface water quality information spe-
cic to the particular surface water body to support an adjustment to the
RBEL in accordance with paragraph (6) [(5)] of this subsection. The
SWRBEL value determined pursuant to paragraphs (1) - (6) [(5)] of this
subsection may require modication in response to the requirements
of paragraphs (7) and (8) [(6) and (7)] of this subsection. The SWRBEL
value for a given COC shall be protective of relevant downgradient
water bodies in consideration of the water body use (e.g., designated
drinking water supply or sustainable shery), the water body type (e.g.,
estuary or perennial freshwater stream), the standards applicable to the
type of water body/use, and the fate and transport characteristics of the
COC in question at the particular affected property.
(1) (No change.)
(2) The person shall apply the human health criteria to pro-
tect drinking water and sheries as provided in Table 3 of §307.6 of
this title [(relating to Toxic Materials)], as amended. When applicable,
the person shall convert total metal concentrations in surface water or
groundwater to dissolved concentrations as described in the agency’s
Implementation Procedures, as amended. The person shall determine
the applicability of human health criteria according to the water body
uses (e.g., public water supply, sustainable shery, incidental shery,
and contact recreation) in accordance with the procedures contained in
§307.3 and §307.6 of this title [(relating to Denitions and Abbrevia-
tions, and Toxic Materials, respectively)], as amended, and the Imple-
mentation Procedures, as amended. When a water body is not being
evaluated as a drinking water source, the person must determine the
necessity to evaluate exposure pathways associated with contact recre-
ation such as incidental ingestion of surface water and dermal contact
with surface water. The person shall use the total suspended solids con-
centration for the nearest classied segment, as listed in the agency’s
Implementation Procedures, as amended.
(3) The person shall apply the efuent limitations specied
in Texas Pollutant Discharge Elimination System (TPDES) General
Permit Number TXG830000, as amended, for any release of groundwa-
ter or storm water that has been impacted by petroleum fuel (as dened
in the general permit) [limits for discharges to surface waters of petro-
leum fuel contaminated waters as specied in Chapter 321, Subchapter
H of this title (relating to Discharge to Surface Waters from Treatment
of Petroleum Fuel Substance Contaminated Waters), as amended].
(4) The person shall apply United States [U.S.] EPA guide-
lines or alternate provisions in accordance with §307.6(c)(7) of this title
[(relating to Toxic Materials)], as amended, when criteria for aquatic
life protection are not provided for a COC in §307.6 of this title, Ta-
ble 1, as amended. In addition, the person shall apply federal guidance
criteria (i.e., lower of a federal numerical criterion, MCL, or equiva-
lent state drinking water guideline) or alternate provisions [for surface
waters] in accordance with §307.6(d)(8) of this title [(relating to Toxic
Materials)], as amended, when human health criteria for a COC are not
provided in Table 3 of §307.6 of this title, as amended.
(5) The person shall apply the numerical criteria for chlo-
rides, sulfates, total dissolved solids, and pH for classied segments as
specied in §307.10, Appendix A of this title (relating to Appendices
A - E), as amended.
(6) [(5)] The person may apply additional provisions where
data on surface water quality for a specic surface water body at the
affected property is available or can be reasonably obtained.
(A) The person may determine property-specic hard-
ness, based on sampling data, for calculating metals criteria in accor-
dance with the procedures contained in the agency’s Implementation
Procedures, as amended.
(B) The person may determine property-specic total
suspended solids, based on sampling data, for estimating "dissolved"
metals in accordance with the Implementation Procedures, as amended.
(C) The person may determine the actual pH of the par-
ticular surface water body at the affected property.
(7) [(6)] The additional numeric and narrative criteria listed
in subparagraphs (A) and (B) [- (C)] of this paragraph may require
development of a surface water RBEL (e.g., where a nutrient is a COC)
or modication to the surface water RBEL (e.g., lower a RBEL value
to minimize foaming on the water’s surface) determined pursuant to
paragraphs (1) - (5) of this subsection.
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(A) General criteria related to aesthetic parameters, nu-
trient parameters, and salinity in accordance with §307.4(b), (e), and
(g) of this title (relating to General Criteria), as amended.
[(B) Numerical criteria for chlorides, sulfates, total dis-
solved solids, and pH for classied segments as specied in §307.10,
Appendix A of this title (relating to Appendices A - E), as amended.]
(B) [(C)] General provisions related to the preclusion of
adverse toxic effects on aquatic and terrestrial life, livestock, or domes-
tic animals in accordance with §307.6(b) of this title, as amended.
(8) [(7)] If the executive director determines that the re-
lease has the potential to lower the surface water dissolved oxygen, then
the executive director may require the person to apply the dissolved
oxygen criteria for classied segments specied in §307.10, Appen-
dix A of this title (relating to Appendices A - E), as amended, or the
dissolved oxygen criteria for unclassied waters specied in §307.10,
Appendix D of this title, as amended, §307.4(h) of this title (relating to
General Criteria), as amended, and §307.7(b)(3)(A) of this title (relat-
ing to Site Specic Uses and Criteria), as amended.
(i) Aesthetics. For COCs for which a RBEL cannot be calcu-
lated by the procedures of this section, or the RBEL concentration for
the COC otherwise adversely impacts environmental quality or public
welfare and safety, presents objectionable characteristics (e.g., taste,
odor), or makes a natural resource unt for use, the person shall com-
ply with paragraphs (1) - (3) of this subsection as appropriate. For
response actions which are triggered for an area solely for purposes of
this subsection (i.e., there is no other human health or ecological hazard
remaining), the executive director will evaluate the seriousness, prob-
able longevity of the matter, and suitability of the proposed remedy
with the landowner in order to site-specically determine whether or
not institutional controls and nancial assurance are warranted. The
person shall provide all information reasonably necessary to support
such a determination to the executive director. The default presump-
tion is that nancial assurance and institutional controls are required
for exposure prevention remedies. If the executive director determines
that institutional controls and nancial assurance are not warranted,
then persons shall not be required to comply with the provisions of
§350.31(g), §350.33(e)(2)(C) and §350.111(b)(3) or (6) of this title (re-
lating to General Requirements for Remedy Standards, Remedy Stan-
dard B, and Use of Institutional Controls), specically relating to the
physical control matters for the portion of affected property with the
aesthetics issue.
(1) - (3) (No change.)
(j) Requirements for variance to default RBEL exposure fac-
tors.
(1) (No change.)
(2) Under Tiers 2 or 3 as provided in §350.75 of this title
(relating to Tiered Human Health Protective Concentration Level Eval-
uation), a person may request that the executive director allow a vari-
ance to the following default commercial/industrial exposure factors
for the affected property as shown in the gure in subsection (a) of this
section: averaging time for noncarcinogens (AT.w), exposure duration
(ED.w), and exposure frequency (EF.w). This shall only be allowed
for facilities that have or will have, as a condition of the approval of
this variance, restricted property access. The executive director shall
not delegate this decision to agency staff.
(A) (No change.)
(B) The person requesting such variance shall provide
public notication as described in subparagraphs (D) and (E) of this
paragraph for any request to vary the default exposure factors at the
same time that variance-based PCLs are submitted to the executive
director for approval. If the natural physical condition of the on-site
commercial/industrial area for which the variance is sought essentially
prohibits full commercial/industrial use (e.g., marshes and cliffs), and
the variance would not necessitate a lesser commercial/industrial use
of that area, then the executive director will determine the need for
public notice on a site-specic basis for the prohibited use area. The
person may request the executive director or his staff to review the vari-
ance-based PCLs or the variance request for completeness (e.g., admin-
istratively complete, mathematical accuracy, compliance with other
PCL development procedures) in advance of initiating the public noti-
cation process. The required public notice shall be completed prior to
consideration of the variance request for approval by the executive di-
rector. The public notice provisions may be performed in conjunction
with or as part of another public participation/notication process re-
quired for permitting or other applicable state or federal statute or regu-
lation provided the requirements of subparagraph (E) of this paragraph
are also met. Additionally, an alternative mechanism that may exist un-
der the other public participation/notication process which effectively
provides broad public notice of the variance request, such as notica-
tion to an existing citizens’ [citizens] advisory board for the affected
property/facility, may substitute for the requirements of subparagraph
(D) of this paragraph, provided the completion of the notication is
sufciently documented.
(C) - (K) (No change.)
(L) A person who receives a variance from the default
exposure factors shall comply with the institutional control require-
ments in §350.111(b), (b)(12), or (13) of this title (relating to Use of
Institutional Controls), as applicable, and provide proof of compliance
with the institutional control requirements within 90 days of the ap-
proval by the executive director of the RACR.
(3) (No change.)
§350.75. Tiered Human Health Protective Concentration Level Eval-
uation.
(a) (No change.)
(b) Tier 1 PCLs.
(1) Tier 1 is a risk-based analysis to derive non-site-specic
PCLs for complete or reasonably anticipated to be completed exposure
pathways. Tier 1 is based on default exposure factors and affected
property parameters in the applicable PCL equations provided in the
following gure and assumes exposure occurs at, above or below the
source area (i.e., no lateral transport).
Figure: 30 TAC §350.75(b)(1)
[Figure: 30 TAC §350.75(b)(1)]
(2) - (4) (No change.)
(c) - (h) (No change.)
(i) Pathway specic PCL Considerations.
(1) - (3) (No change.)
(4) PCLs for COCs in groundwater discharge to surface
water (SWGW). The person shall set SWGW equal to SWSW divided by
the surface water dilution factor. The SWSW is the lesser of the SWRBEL
[SWRBEL] established in accordance with §350.74(h) of this title (relat-
ing to Development of Risk-Based Exposure Limits) and the SW
Eco
es-
tablished in accordance with §350.77 of this title (relating to Ecological
Risk Assessment and Development of Ecological Protective Concen-
tration Levels). The surface water dilution factor shall be determined
[, or as modied] in accordance with subparagraph (A) or (B) [, (C),
(D), or (E)] of this paragraph. The person shall use the PCL equation
as shown in the gure in subsection (b)(1) of this section to establish
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SWGW. [The person shall determine if the affected water body is fresh-
water or marine in order to apply applicable aquatic life and/or human
health criteria listed in Tables 1 and 3 of §307.6 of this title (relating to
Toxic Materials), as amended.]
(A) The person shall assume a surface water dilution
factor of one when the concentration of all COCs in groundwater at the
zone of discharge to surface water is less than or equal to the SWSW
[SWRBEL] for those COCs at the time the affected property assessment
required in §350.51 of this title (relating to Affected Property Assess-
ment) is conducted. The person shall also assume a surface water dilu-
tion factor of one for those specic COCs which are listed as impairing
the nearest classied segment at or downstream of the affected prop-
erty. Impaired water bodies are provided in the current Clean Water
Act, §303(d) list, as amended.
(B) When the concentration of a COC in groundwater
at the zone of discharge to surface water exceeds the SWSW [SWRBEL]
for that COC at the time the affected property assessment required in
§350.51 of this title (relating to Affected Property Assessment) is con-
ducted, the person may establish a surface water dilution factor in ac-
cordance with subparagraph [subparagraphs] (C), (D), or (E) of this
paragraph.
(C) The person may use [divide the SWRBEL by] a sur-
face water dilution factor of 0.15 for non-owing surface waters such as
lakes, estuaries, tidal rivers; and fresh water streams and rivers (where
the groundwater discharge is clearly less than 15% of the 7Q2 stream
ow as dened in §307.3(a)(34) of this title (relating to Denitions
and Abbreviations)), as amended. The person shall use the 7Q2 ows
as listed in Appendix B of §307.10 of this title (relating to Appendices
A - E), as amended, for groundwater discharges directly to a classied
segment as listed in Appendix C of §307.10 of this title, as amended.
For groundwater discharges which are not directly to a classied seg-
ment, site-specic 7Q2 values must be determined for the water body
directly receiving the groundwater discharge.
(D) For freshwater streams and rivers where the
groundwater discharge is clearly greater than 15% of the 7Q2 ow,
the person shall estimate property-specic surface water dilution
factors based on 7Q2 ows for chronic aquatic-life criteria, 25% of
7Q2 ows for acute aquatic-life criteria, and harmonic mean ows
as dened in §307.3(a)(19) of this title (relating to Denitions and
Abbreviations), as amended, for human health criteria in accordance
with the procedures contained in the Implementation Procedures,
as amended. The person shall divide the SWSW [SWRBEL] by the
estimated property-specic dilution factor. The person shall use the
7Q2 ows listed in Appendix B of §307.10 of this title (relating to
Appendices A - E), as amended, for groundwater discharges directly
to a classied segment as listed in Appendix C of §307.10 of this title,
as amended. For groundwater discharges which are not directly to a
classied segment, site-specic 7Q2 values must be determined for
the water body directly receiving the groundwater discharge.
(E) - (F) (No change.)
(5) - (15) (No change.)
(j) (No change.)
§350.76. Approaches for Specic Chemicals of Concern to Deter-
mine Human Health Protective Concentration Levels.
(a) - (b) (No change.)
(c) Lead.
(1) The Tier 1 residential soil PCL (TotSoil
Comb
) for lead [for
all three tiers] is 500 mg/kg.
(2) Subject to prior approval by the executive director, the
person may use property-specic data in conjunction with a lead model
approved by the executive director (e.g., EPA Integrated Exposure Up-
take Biokinetic model for lead in children) to calculate a Tier 3 residen-
tial soil PCL (TotSoil
Comb
) for lead. The person shall submit information
to the executive director which demonstrates that variance from default
model inputs is supported by property-specic information (e.g., data
from a scientically valid bioavailability study using property-specic
soils). Property-specic model input values must be approved by the
executive director.
(3) [(2)] The commercial/industrial soil PCL (TotSoil
Comb
) is
based only on the soil ingestion pathway (SoilSoil
Ing
). The person shall
use the exposure algorithm and default exposure factors in the follow-
ing gure for calculating the Tier 1 commercial/industrial SoilRBEL
Ing
value.
Figure: 30 TAC §350.76(c)(3)
[Figure: 30 TAC §350.76(c)(2)]
(4) [(3)] The person may use a different exposure algorithm
as presented in the following gure that considers soil and dust sepa-
rately for calculating the Tier 2 and 3 commercial/industrial SoilRBEL
Ing
value in cases where the person has adequate direct measurement data
on the concentrations of lead in both soil and dust at the affected prop-
erty. In addition, in calculating Tier 2 or 3 SoilRBEL
Ing
values, the person
may deviate from the default exposure factors as shown in the gure in
paragraph (3) [(2)] of this subsection and the following gure if prop-
erty-specic or defensible alternative data (e.g., from open literature
or privately funded studies) adequately support such an approach. The
specic exposure factors for which the person may use property-spe-
cic or scientically defensible alternative values are the following:
Figure: 30 TAC §350.76(c)(4)
[Figure: 30 TAC §350.76(c)(3)]
(A) individual geometric standard deviation (GSD
i
);
(B) baseline blood lead (PbBO);
(C) absolute absorption fraction of lead in soil/dust
(Afsd);
(D) absolute absorption fraction of lead in soil (AFs);
and
(E) absolute absorption fraction of lead in dust (Afd).
(d) Polychlorinated Biphenyls.
(1) (No change.)
(2) For Tiers 2 and 3, the person may use alternative slope
factors when the following conditions are met:
(A) (No change.)
(B) The person may conduct congener or isomer analy-
ses. The person may use the lowest reference point of the upper-bound
slope factors (0.07 (mg/kg-day)-1) for the soil ingestion, dermal con-
tact with soil, and inhalation exposure pathways if congener or isomer
analyses verify that congeners with more than four chlorines comprise
less than one-half percent of total polychlorinated biphenyls in a given
exposure medium. The upper reference point of the upper-bound slope
factors (2 (mg/kg-day)-1) shall be used for all other exposure pathways
regardless of the results of the congener- or isomer-specic analyses.
If congener or isomer analyses indicate that congeners with more than
four chlorines comprise greater than one-half percent of total poly-
chlorinated biphenyls in a given exposure medium, then the person
shall use the upper-reference point of the upper-bound slope factors (2
(mg/kg-day)-1) for all pathways for that specic exposure medium. Fur-
ther, when congener concentrations are available, the contribution of
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dioxin-like polychlorinated biphenyls to total dioxin equivalents shall
be considered. The person shall apply the toxicity equivalency fac-
tors specied in the following gure to the measured [soil] concen-
trations for each of the dioxin-like polychlorinated biphenyls. These
values shall then be summed to obtain a 2,3,7,8-TCDD toxicity equiv-
alency quotient. Toxicity equivalency quotients for dioxin-like poly-
chlorinated biphenyls shall then be added to those for other dioxin-like
compounds as specied in subsection (e) of this section to yield a total
toxicity equivalency quotient concentration. This total toxicity equiv-
alency quotients concentration shall then be compared with the critical
[soil] PCL for TCDD, 2,3,7,8- (dioxin). When addressing dioxin-like
polychlorinated biphenyls in this manner, the person shall subtract the
concentration of dioxin-like polychlorinated biphenyls from the to-
tal polychlorinated biphenyls concentration to avoid overestimating
dioxin-like polychlorinated biphenyls by evaluating them twice.
Figure: 30 TAC §350.76(d)(2)(B) (No change.)
(3) - (4) (No change.)
(e) Polychlorinated Dibenzo-p-Dioxins and Dibenzofurans.
(1) In demonstrating attainment of the critical [soil] PCL
for TCDD, 2,3,7,8- (dioxin), the person shall apply the toxicity equiv-
alency factor as shown in the gure in subsection (d)(2)(B) of this sec-
tion to the measured [soil] concentrations in accordance with the fol-
lowing procedures.
(A) When analytical data are only available for total
dioxins/furans, the person shall assume that the mixture consists solely
of 2,3,7,8-TCDD, and a toxicity equivalency factor value of 1.0 shall be
applied to the measured [soil] concentration to yield the 2,3,7,8-TCDD
toxicity equivalency quotient concentration for the [soil] sample.
(B) When homologue-specic analytical data are
available (e.g., tetrachlorodibenzodioxins), the person shall assume
that each homologue class is comprised solely of 2,3,7,8-substituted
congeners, and the toxicity equivalency factor specied for the 2, 3,
7, 8-substituted congeners in the homologue class shall be applied
to the measured [soil] concentrations for that homologue class. A
toxicity equivalency factor value of 0.5 should be used for the pen-
tachlorodibenzofuran homologue class. The toxicity equivalency
quotient concentrations for each homologue class shall be summed to
obtain a total toxicity equivalency quotient concentration for the [soil]
sample.
(C) When congener-specic analytical data are avail-
able (e.g., 1, 2, 3, 4, 7, 8-hexachlorodibenzofuran), the person shall
apply the toxicity equivalency factor for the 2, 3, 7, 8-substituted con-
geners to the measured [soil] concentrations. The toxicity equivalency
quotient concentrations for each 2, 3, 7, 8-substituted congener shall
then be summed to obtain a total toxicity equivalency quotient concen-
tration for the [soil] sample.
(2) The person shall then compare the total toxicity equiv-
alency quotient [soil] concentration established in paragraph (1) of this
subsection to the critical [soil] PCL for TCDD, 2, 3, 7, 8- (dioxins).
(3) (No change.)
(f) Polycyclic Aromatic Hydrocarbons.
(1) - (2) (No change.)
(3) The cancer slope factors and inhalation unit risk factors
for the seven carcinogenic polycyclic aromatic hydrocarbons, shall be
calculated according to the equations set forth in the following gure:
Figure: 30 TAC §350.76(f)(3)
[Figure: 30 TAC §350.76(f)(3)]
(4) - (5) (No change.)
(g) Total Petroleum Hydrocarbons.
(1) (No change.)
(2) In order to establish PCLs for total petroleum hydro-
carbons, the person shall establish PCLs for each of the aliphatic and





) for the mandatory and complete or reasonably antic-
ipated to be completed exposure pathways as required in §350.71(c)
of this title (relating to General Requirements):
Figure: 30 TAC §350.76(g)(2)
[Figure: 30 TAC §350.76(g)(2)]
(3) - (8) (No change.)
§350.77. Ecological Risk Assessment and Development of Ecological
Protective Concentration Levels.
(a) General. The person shall evaluate the affected property
by conducting an ecological risk assessment in a manner appropriate
and consistent with subsections (b), (c), or (d) of this section. The
process is discussed in the agency’s ecological risk assessment guid-
ance. The purpose of the ecological risk assessment will be to char-
acterize the ecological setting of the affected property, identify com-
plete or reasonably anticipated to be completed exposure pathways and
representative ecological receptors, scientically eliminate COCs that
pose no unacceptable risk, and develop PCLs for selected ecological
receptors where warranted. The POEs for the selected ecological re-
ceptors shall be established on a property-specic basis. However, if
the person can show that no unacceptable ecological risk exists due to
incomplete or insignicant exposure pathways as specied in subsec-
tion (b) of this section, or if all COCs can be eliminated as specied in
subsection (c)(1), (6), (7), or (8) of this section, or if, after incorpora-
tion of site-specic information, it can be shown that there is either no
ecological risk or that it is not apparent as specied in subsection (d)
of this section, then the ecological risk assessment process will termi-
nate at that point. Also, if after the ecological risk assessment process
specied in subsection (b) of this section, or if at anytime during the
ecological risk assessment process specied in subsections (c) or (d)
of this section, the person can demonstrate to the satisfaction of the
executive director that the [either] implementation of a [physical con-
trol (e.g., a cap) planned as part of a] response action [to address the
exceedence of human health-based PCLs] will eliminate the ecologi-
cal exposure pathway or render it insignicant, or that human health
PCLs will be protective of ecological receptors, then no further eco-
logical risk assessment evaluation will be required. In addition, if after
the ecological risk assessment process specied in subsection (b) of
this section, the person can demonstrate to the satisfaction of the ex-
ecutive director that an expedited stream evaluation can determine that
the completed surface water and sediment pathways are insignicant,
then no further ecological risk assessment evaluation will be required.
If no further ecological risk assessment evaluation is required, then the
person shall provide, as appropriate, a reasoned justication and/or an
expedited stream evaluation for terminating the ecological risk assess-
ment and place this information in the affected property assessment re-
port as described in §350.91 of this title (relating to Affected Property
Assessment Report). Furthermore, after ecological PCLs have been
established, the person shall have the option, where determined ap-
propriate, of conducting an ecological services analysis as a means of
managing ecological risk at the affected property, in accordance with
subsection (f) of this section and §350.33(a)(3)(B) of this title (relat-
ing to Remedy Standard B). Subsections (b), (c), and (d) of this section
describe a three-tiered approach to conducting an ecological risk as-
sessment, and although there is a logical progression from one tier to
the next, the person may begin the ecological evaluation of the affected
property at any tier.
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(b) Tier 1: exclusion criteria checklist. The person shall con-
duct a Tier 1 assessment at all affected properties to which this rule is
applicable as presented in §350.2 [§350.(2)] of this title (relating to Ap-
plicability), unless the person elects to begin the ecological evaluation
at Tier 2 or Tier 3. The person shall use the Tier 1 Exclusion Criteria
Checklist provided in the following gure. The person will have ful-
lled the ecological risk assessment requirements if the affected prop-
erty meets the exclusion criteria. However, the person shall re-enter
the ecological risk assessment process if changing circumstances result
in the affected property not meeting the Tier 1 exclusion criteria. The
person is required to continue the ecological risk assessment process as
described in subsection (c) or (d) of this section if the affected property
fails the exclusion criteria, unless the reasoned justication and/or ex-
pedited stream evaluation processes described in subsection (a) of this
section are used to demonstrate that no unacceptable ecological risk
exists.
Figure: 30 TAC §350.77(b)
[Figure: 30 TAC §350.77(b)]
(c) Tier 2: screening-level ecological risk assessment. The
person shall conduct a screening-level ecological risk assessment to
scientically eliminate COCs that do not pose an ecological risk and
to develop PCLs for those COCs that do pose an unacceptable risk
to selected ecological receptors. Effect levels and exposure factors
from the literature are used as early input, but Tier 2 PCLs are not de-
veloped without consideration of realistic assumptions and available
site-specic information. The screening-level ecological risk assess-
ment should contain the three following widely-acknowledged phases
of an ecological risk assessment: problem formulation, which estab-
lishes the goals, breadth, and focus of the assessment; analysis, which
consists of the technical evaluation of data on both the exposure of the
ecological receptor to a chemical stressor and the potential adverse ef-
fects; and risk characterization, where the likelihood of adverse effects
occurring as a result of exposure to a chemical stressor is evaluated.
In order to develop a screening-level ecological risk assessment which
appropriately evaluates ecological risk, the person shall meet the min-
imum requirements listed in paragraphs (1) - (10) of this subsection.
Additional information on these requirements, as well as case exam-
ples, are [may be] provided in the agency’s ecological assessment guid-
ance [a guidance document developed by the executive director]. The
person shall:
(1) - (6) (No change.)
(7) justify the use of less conservative assumptions (e.g., a
larger home range) to adjust the exposure and repeat the hazard quo-
tient exercise in paragraph (6) of this subsection, once again elimi-
nating COCs that pose no unacceptable risk based on comparisons to
the NOAELs and adding another set of comparisons, this time to the
LOAELs, for those COCs indicating a potential risk (i.e., NOAEL haz-
ard quotient >1); however, when multiple members of a class of COCs
are present which exert additive effects, it is also appropriate to utilize
an ecological hazard index methodology (if all COCs are eliminated
at this point, the ecological risk assessment process ends and the items
listed in paragraphs (8) and (9) [(8) - (9)] of this subsection are not re-
quired);
(8) (No change.)
(9) calculate medium-specic PCLs bounded by the
NOAEL and the LOAEL used in paragraph (7) of this subsection for
those COCs that [which] are not eliminated as a result of the hazard
quotient exercises or the uncertainty analysis; and
(10) (No change.)
(d) - (f) (No change.)
§350.79. Comparison of Chemical of Concern Concentrations to
Protective Concentration Levels.
The person shall follow the procedures of this subsection to determine
if a response action under this chapter is necessary to protect human
health and the environment, and if a response action is necessary, then
to determine if the remedy standard is attained. If the person satisfac-
torily demonstrates that all reasonably available analytical technology
(e.g., selected ion monitoring) has been used to show that the COC
cannot be measured to the method quantitation limit due to sample
specic interferences, then the person shall be allowed to determine
attainment based on the sample detection [quantitation] limit. The per-
son shall make these determinations using the procedures described in
either paragraph (1) or (2) of this subsection.
(1) - (2) (No change.)
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Ofce of the Secretary of State on August 25, 2006.
TRD-200604751
Robert Martinez
Director, Environmental Law Division
Texas Commission on Environmental Quality
Earliest possible date of adoption: October 8, 2006
For further information, please call: (512) 239-6087
SUBCHAPTER E. REPORTS
30 TAC §§350.90 - 350.96
STATUTORY AUTHORITY
The amended rules and new section are proposed under the
following statutory authority: TWC, §5.103 and §26.011, which
provide the commission with authority to adopt any rules neces-
sary to carry out its powers, duties, and policies and to protect
water quality in the state, TWC, §5.103(c), which states the com-
mission must adopt rules when adopting, repealing, or amend-
ing any agency statement of general applicability that interprets
or prescribes law or policy or describes the practice and proce-
dure requirements of the agency, and THSC, Texas Solid Waste
Disposal Act, §361.017 and §361.024, which provide the com-
mission the authority to regulate industrial solid waste and mu-
nicipal hazardous wastes and all other powers necessary or con-
venient to carry out its responsibilities. In addition, the amended
rules and new section are proposed under TWC, §26.039, which
states that activities which are inherently or potentially capable
of causing or resulting in the spillage or accidental discharge of
waste or other substances and which pose serious or signi-
cant threats of pollution are subject to reasonable rules estab-
lishing safety and preventive measures which the commission
may adopt or issue; TWC, §26.121, which prohibits persons from
discharging wastes into or adjacent to any water in the state un-
less authorized to do so and prohibits persons from committing
any other act or engaging in any other activity which in itself or
in conjunction with any other discharge or activity causes, con-
tinues to cause, or will cause pollution of any of the water in the
state; TWC, §26.262, which states that it is the policy of this state
to prevent the spill or discharge of hazardous substances into the
waters in the state and to cause the removal of such spills and
discharges without undue delay; and TWC, §26.264, which pro-
vides the commission with authority to issue rules necessary and
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convenient to carry out the policy referenced in TWC, §26.262.
Authority to adopt the amended rules is also provided by TWC,
§26.341, which states that it is the policy of this state to main-
tain and protect the quality of groundwater and surface water re-
sources in the state from certain substances in underground and
aboveground storage tanks that may pollute groundwater and
surface water resources, and requires the use of all reasonable
methods, including risk-based corrective action to implement this
policy; TWC, §26.345, which provides the commission with the
authority to adopt rules necessary to carry out the policy refer-
enced in TWC, §26.341; and TWC, §26.401, which states that it
is the policy of this state that discharges of pollutants, disposal
of wastes, or other activities subject to regulation by state agen-
cies be conducted in a manner that will maintain present uses
and not impair potential uses of groundwater or pose a public
health hazard, and that the quality of groundwater be restored if
feasible.
The proposed amendments and new section implement TWC,
§§5.103, 26.011, 26.039, 26.262, 26.264, 26.341, 26.345, and
26.401, and THSC, §§361.017, 361.024.
§350.90. Spatial and Electronic Information.
(a) When required, the person shall provide accurate spatial
coordinates and associated data attributes that are reported in a format
approved or required by the executive director.
(b) Reports shall be submitted in a format, including an elec-
tronic format, and according to a schedule established by the executive
director.
§350.91. Affected Property Assessment Report.
(a) The person shall include the contact and identications as
described in paragraphs (1) - (3) of this subsection in an affected prop-
erty assessment report (APAR):
(1) - (2) (No change.)
(3) the physical address or location of the affected prop-
erty, including [an] accurate latitude and longitude and associated spa-
tial data attributes in a format approved or required by the executive
director.
(b) An APAR shall document descriptions of procedures and
conclusions of the assessment and shall include all information re-
quired to meet the requirements of §350.51 of this title (relating to Af-
fected Property Assessment), §350.52 of this title (relating to Ground-
water Resource Classication) and §350.53 of this title (relating to
Land Use Classication). This includes, but is not limited to:
(1) - (5) (No change.)
(6) an identication of all complete or reasonably antic-
ipated to be completed exposure pathways, and an identication of
other exposure pathways evaluated in accordance with §350.71(c)(8)
of this title (relating to General Requirements) and an explanation of
why those pathways were not considered to be complete or reasonably
[reasonablely] anticipated to be completed;
(7) as required, a completed Tier 1 Exclusion Criteria
Checklist and, if appropriate, a reasoned justication and/or an expe-
dited stream evaluation for terminating the ecological risk assessment,
or as required a Tier 2 screening-level ecological risk assessment,
and/or a Tier 3 site-specic ecological risk assessment as specied
in §350.77 of this title (relating to Ecological Risk Assessment and
Development of Ecological Protective Concentration Levels);
(8) - (13) (No change.)
(14) a description of any exposure conditions which re-
quire notice under §350.55(e) of this title (relating to Notication Re-
quirements) and any certication required under §350.55(d) and (e) of
this title; [and]
(15) accurate spatial coordinates and associated data
attributes, in a format approved or required by the executive director,
for all locations where samples of environmental media were collected
or where other testing was conducted (e.g., water wells and monitor
wells which were sampled or which were used for aquifer testing, soil
sampling locations, surface water and sediment sampling locations,
and air sampling locations); and
(16) [(15)] any other reasonable information required by
the executive director.
[(c) The APAR shall be submitted in a format and according
to a schedule established by the executive director.]
§350.92. Self-Implementation Notice.
[(a)] The person shall include the following information in a
self-implementation notice (SIN):
(1) the person shall include the following contact and iden-
tications:
(A) the name, mailing address, and telephone number
of the contact person or ofce for the on-site affected property;
(B) the program and identication numbers for the
project, if any (e.g., Solid Waste Registration number, Leaking Petro-
leum Storage Tank identication number, Voluntary Cleanup Program
number, etc.); and
(C) the physical address or location of the affected
property;
(2) a list of the COCs which require a response action;
(3) a description of the qualitative and quantitative re-
sponse action objectives to be achieved by the response action;
(4) a description of any exposure conditions which require
notice under §350.55(e) of this title (relating to Notication Require-
ments) and any certication required under §350.55(d) and (e) of this
title;
(5) a description of the response action chosen to achieve
Remedy Standard A;
(6) acknowledgment that any permits needed to implement
the remedy will be obtained prior to implementation;
(7) a schedule for implementation and completion of the
response action;
(8) if applicable, a copy of the proposed institutional con-
trol for §350.31(h)(1) of this title (relating to General Requirements for
Remedy Standards); and
(9) any other reasonable information required by the exec-
utive director.
[(b) The SIN shall be submitted in a format established by the
executive director.]
§350.93. Response Action Effectiveness Report.
[(a)] The person shall include the following information in a
response action effectiveness report (RAER):
(1) a summary of the response actions taken since the last
reporting period;
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(2) for each environmental medium, a comparison among
the critical PCL; the initial concentration of COCs; and the current (i.e.,
at the time of RAER submittal) concentrations of COCs;
(3) an estimate of the percentage of the response action
which has been completed;
(4) an estimate in years of the additional time necessary to
complete the response actions;
(5) a determination whether sufcient progress is being
made to achieve the selected remedy standard within a reasonable time
frame given the particular circumstances of an affected property;
(6) if applicable, a copy of the proposed institutional con-
trol for §350.31(h) of this title (relating to General Requirements for
Remedy Standards); and
(7) any other reasonable information required by the exec-
utive director.
[(b) The RAER shall be submitted in a format established by
the executive director.]
§350.94. Response Action Plan.
(a) - (l) (No change.)
[(m) The person shall submit the RAP in a format specied by
the executive director.]
§350.95. Response Action Completion Report.
(a) (No change.)
(b) When the person selects Remedy Standard A, the RACR
shall include information which documents that the requirements for
response actions stated in §350.31 and §350.32 of this title (relating
to General Requirements for Remedy Standards and Remedy Standard
A, respectively) have been fullled. When applicable, the [The] re-
port shall also include a copy of the document that the person proposes
to use to fulll the institutional control requirements of §350.31(g) of
this title (relating to General Requirements for Remedy Standards),
§350.51(1), (3), or (4) of this title (relating to Affected Property As-
sessment), and §350.74(b)(1) or (j)(2) of this title (related to Develop-
ment of Risk-Based Exposure Limits) when the affected property has
been restored for commercial/industrial use.
(c) (No change.)
(d) In situations where soils which contain COCs are relocated
for reuse in accordance with §350.36 of this title (relating to Relocation
of Soils Containing Chemicals of Concern for Reuse Purposes), the
person shall also provide:
(1) documentation of the prior written landowner consent
required in §350.36(d) of this title (relating to Relocation of Soils Con-
taining Chemicals of Concern [COCs] for Reuse Purposes) for soil
reuse on property not owned by the person; and
(2) (No change.)
(e) (No change.)
[(f) The person shall submit the RACR in a format established
by the executive director.]
§350.96. Post-Response Action Care Reports.
[(a)] The person shall include the following information in a
post-response action care report [reports] (PRACR):
(1) the results of any monitoring program with all analyti-
cal data prepared and presented in accordance with §350.54 of this title
(relating to Data Acquisition and Reporting Requirements);
(2) a summary of activities related to the inspection, oper-
ation, and maintenance of physical controls;
(3) a discussion of any corrective actions taken in response
to failure of institutional and/or physical controls; and
(4) any other reasonable information required by the exec-
utive director.
[(b) The person shall submit PRACRs in a format established
by the executive director.]
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Ofce of the Secretary of State on August 25, 2006.
TRD-200604752
Robert Martinez
Director, Environmental Law Division
Texas Commission on Environmental Quality
Earliest possible date of adoption: October 8, 2006





The amended rule is proposed under the following statutory au-
thority: TWC, §5.103 and §26.011, which provide the commis-
sion with authority to adopt any rules necessary to carry out
its powers, duties, and policies and to protect water quality in
the state; TWC, §5.103(c), which states the commission must
adopt rules when adopting, repealing, or amending any agency
statement of general applicability that interprets or prescribes
law or policy or describes the practice and procedure require-
ments of the agency, and THSC, Texas Solid Waste Disposal
Act, §361.017 and §361.024, which provide the commission the
authority to regulate industrial solid waste and municipal haz-
ardous wastes and all other powers necessary or convenient to
carry out its responsibilities. In addition, the amended rule is pro-
posed under TWC, §26.039, which states that activities which
are inherently or potentially capable of causing or resulting in
the spillage or accidental discharge of waste or other substances
and which pose serious or signicant threats of pollution are sub-
ject to reasonable rules establishing safety and preventive mea-
sures which the commission may adopt or issue; TWC, §26.121,
which prohibits persons from discharging wastes into or adjacent
to any water in the state unless authorized to do so and prohibits
persons from committing any other act or engaging in any other
activity which in itself or in conjunction with any other discharge
or activity causes, continues to cause, or will cause pollution of
any of the water in the state; TWC, §26.262, which states that it
is the policy of this state to prevent the spill or discharge of haz-
ardous substances into the waters in the state and to cause the
removal of such spills and discharges without undue delay; and
TWC, §26.264, which provides the commission with authority to
issue rules necessary and convenient to carry out the policy ref-
erenced in TWC, §26.262. Authority to adopt the amended rule
is also provided by TWC, §26.341, which states that it is the pol-
icy of this state to maintain and protect the quality of groundwater
and surface water resources in the state from certain substances
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in underground and aboveground storage tanks that may pollute
groundwater and surface water resources, and requires the use
of all reasonable methods, including risk-based corrective ac-
tion to implement this policy; TWC, §26.345, which provides the
commission with the authority to adopt rules necessary to carry
out the policy referenced in TWC, §26.341; and TWC, §26.401,
which states that it is the policy of this state that discharges of
pollutants, disposal of wastes, or other activities subject to regu-
lation by state agencies be conducted in a manner that will main-
tain present uses and not impair potential uses of groundwater
or pose a public health hazard, and that the quality of groundwa-
ter be restored if feasible.
The proposed amendment implements TWC, §§5.103, 26.011,
26.039, 26.262, 26.264, 26.341, 26.345, and 26.401, and THSC,
§§361.017, 361.024.
§350.111. Use of Institutional Controls.
(a) Whenever required by this chapter, the person or
landowner shall le a copy of the appropriate deed notice, VCP
certicate of completion or restrictive covenant in the real property
records of the county in which the property is located to notify future
owners of any limitations on the use of the property. Deed notices,
VCP certicates of completion and restrictive covenants shall include
the following information:
(1) - (6) (No change.)
(7) the TCEQ [TNRCC] Program and identier number,
and the availability of more detailed information at or through the
TCEQ [TNRCC] Central Records Ofce or Web Site; and
(8) the physical address and mailing address for the TCEQ
[TNRCC] Central Records Ofce.
(b) (No change.)
(c) The person shall submit a written request to the landowner
to obtain permission to le the deed notice or VCP certicate of com-
pletion or to solicit agreement to have an innocent landowner execute
a restrictive covenant. This written request must contain a copy of
the proposed deed notice, VCP certicate of completion or restrictive
covenant, the address and phone number of the commission’s Public
Interest Counsel as someone the landowner may contact, and a clear
explanation as to the content and purpose of the institutional control.
The [Except for subsections (b)(4), (d), and (f) of this section, the] per-
son shall obtain written consent from the landowner for the ling of the
deed notice or VCP certicate of completion prior to ling of a deed
notice or VCP certicate of completion required to be led under this
chapter in the real property records unless the person is a governmen-
tal entity that is not a responsible party or subsections (b)(4), (d), or (f)
of this section apply. Restrictive covenants shall be executed only by
the landowner. A restrictive covenant in favor of TCEQ [TNRCC] and
the State of Texas which runs with the land shall be the required in-
stitutional control with the exception of institutional controls required
under §350.31(h) and §350.74(b)(1) of this title (relating to General
Requirements for Remedy Standards and Development of RiskBased
Exposure Limits, respectively) unless information is presented which
demonstrates that:
(1) (No change.)
(2) it is technically impracticable to obtain a residential-
based Remedy Standard A response action and an innocent landowner
refuses to execute a restrictive covenant, or a noninnocent landowner
refuses to consent to the ling of a deed notice or VCP certicate
of completion; a court of competent jurisdiction has determined the
amount of compensation due the landowner as compensation for l-
ing a deed notice or VCP certicate of completion in the real property
records for that property; and the person has paid into the court reg-
istry compensation, if any, determined by the court, in which case the
person shall le a deed notice or VCP certicate of completion; [or]
(3) after extensive and diligent inquiry by the person, the
executive director concludes that the landowner cannot be found, in
which case the person shall le a deed notice or VCP certicate of
completion; or [.]
(4) the person is a governmental entity that is not a respon-
sible party, and the innocent landowner refuses to execute a restrictive
covenant.
(d) (No change.)
(e) The person shall provide a copy of the request for
landowner consent for ling of a deed notice or VCP certicate of
completion or copy of the request for the innocent landowner to
execute a restrictive covenant, and proof of the date of receipt by the
landowner of the request, with the RACR, unless required earlier in
accordance with §§350.33(f)(2), (f)(3)(F) [(f)(3)(E)], or (f)(4)(C) of
this title (relating to Remedy Standard B). Proof of written landowner
consent for the ling of deed notice or a VCP certicate of completion
or the written agreement of the innocent landowner to execute a
restrictive covenant shall be provided to the executive director before
the executive director will approve the RACR, unless the provisions
in subsections (b)(4), (d) or (f) of this section are met.
(f) (No change.)
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Ofce of the Secretary of State on August 25, 2006.
TRD-200604753
Robert Martinez
Director, Environmental Law Division
Texas Commission on Environmental Quality
Earliest possible date of adoption: October 8, 2006
For further information, please call: (512) 239-6087




The amended rule is proposed under the following statutory au-
thority: TWC, §5.103 and §26.011, which provide the commis-
sion with authority to adopt any rules necessary to carry out
its powers, duties, and policies and to protect water quality in
the state; TWC, §5.103(c), which states the commission must
adopt rules when adopting, repealing, or amending any agency
statement of general applicability that interprets or prescribes
law or policy or describes the practice and procedure require-
ments of the agency, and THSC, Texas Solid Waste Disposal
Act, §361.017 and §361.024, which provide the commission the
authority to regulate industrial solid waste and municipal haz-
ardous wastes and all other powers necessary or convenient to
carry out its responsibilities. In addition, the amended rule is pro-
posed under TWC, §26.039, which states that activities which
are inherently or potentially capable of causing or resulting in
the spillage or accidental discharge of waste or other substances
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and which pose serious or signicant threats of pollution are sub-
ject to reasonable rules establishing safety and preventive mea-
sures which the commission may adopt or issue; TWC, §26.121,
which prohibits persons from discharging wastes into or adjacent
to any water in the state unless authorized to do so and prohibits
persons from committing any other act or engaging in any other
activity which in itself or in conjunction with any other discharge
or activity causes, continues to cause, or will cause pollution of
any of the water in the state; TWC, §26.262, which states that it
is the policy of this state to prevent the spill or discharge of haz-
ardous substances into the waters in the state and to cause the
removal of such spills and discharges without undue delay; and
TWC, §26.264, which provides the commission with authority to
issue rules necessary and convenient to carry out the policy ref-
erenced in TWC, §26.262. Authority to adopt the amended rule
is also provided by TWC, §26.341, which states that it is the pol-
icy of this state to maintain and protect the quality of groundwater
and surface water resources in the state from certain substances
in underground and aboveground storage tanks that may pollute
groundwater and surface water resources, and requires the use
of all reasonable methods, including risk-based corrective ac-
tion to implement this policy; TWC, §26.345, which provides the
commission with the authority to adopt rules necessary to carry
out the policy referenced in TWC, §26.341; and TWC, §26.401,
which states that it is the policy of this state that discharges of
pollutants, disposal of wastes, or other activities subject to regu-
lation by state agencies be conducted in a manner that will main-
tain present uses and not impair potential uses of groundwater
or pose a public health hazard, and that the quality of groundwa-
ter be restored if feasible.
The proposed amendment implements TWC, §§5.103, 26.011,




(b) Other criteria that may be considered include, but are not
limited to, the risk to human health and the environment that would
be presented by the granting of a FOA, [. In addition, such factors as]
the compliance history of the facility determined in accordance with
Chapter 60 of this title (relating to Compliance History), as amended,
and any other pertinent information [shall also be considered].
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Ofce of the Secretary of State on August 25, 2006.
TRD-200604754
Robert Martinez
Director, Environmental Law Division
Texas Commission on Environmental Quality
Earliest possible date of adoption: October 8, 2006
For further information, please call: (512) 239-6087
TITLE 40. SOCIAL SERVICES AND ASSIS-
TANCE
PART 1. DEPARTMENT OF AGING
AND DISABILITY SERVICES
CHAPTER 4. RIGHTS AND PROTECTION
OF INDIVIDUALS RECEIVING MENTAL
RETARDATION SERVICES
SUBCHAPTER C. RIGHTS OF INDIVIDUALS
WITH MENTAL RETARDATION
40 TAC §§4.101, 4.103, 4.105, 4.107, 4.109, 4.111, 4.113,
4.115, 4.117, 4.119, 4.121
The Health and Human Services Commission (HHSC) pro-
poses, on behalf of the Department of Aging and Disability
Services (DADS), new §4.101, concerning purpose; §4.103,
concerning application; §4.105, concerning denitions; §4.107,
concerning rights of an individual; §4.109, concerning rights
of an individual receiving services and supports and a legally
authorized representative (LAR); §4.111, concerning penalties
for a violation of rights of an individual; §4.113, concerning
rights protection ofcer at a state mental retardation facility
(state MR facility) or mental retardation authority (MRA); §4.115,
concerning Consumer Rights and Services; §4.117, concerning
rights handbooks; §4.119, concerning communication of rights
to an individual receiving services and supports and to an LAR;
and §4.121, concerning staff training in rights, in Chapter 4,
Rights and Protection of Individuals Receiving Mental Retarda-
tion Services, Subchapter C, Rights of Individuals with Mental
Retardation.
Background and Purpose
The purpose of the new subchapter is to clarify the requirements
for a state MR facility and an MRA regarding their responsibili-
ties to inform individuals with mental retardation of their individ-
ual rights and educate their staff of these requirements. The re-
quirements also direct the state MR facility and MRA to employ
a rights protection ofcer dedicated to protect these rights. The
new subchapter will also update the agency names from the con-
solidation of several state agencies, including part of the Texas
Department of Mental Health and Mental Retardation, to create
DADS.
Section-by-Section Summary
New §4.101 establishes the purpose of the subchapter, which
includes the procedures for DADS informing an individual and
LAR of the individual’s rights if the individual resides in a state
MR facility or receives services and supports from an MRA.
New §4.103 states that the subchapter applies to a state MR
facility and an MRA.
New §4.105 denes the terms that are used in this subchapter.
New §4.107 includes specic rights of an individual as covered
by the Persons with Mental Retardation Act (PMRA), but are not
exclusive and do not limit the individual’s rights otherwised guar-
anteed by the constitutions and laws of the United States and
Texas.
New §4.109 describes the rights of an individual who is receiv-
ing services and supports and an LAR, who acts on behalf of
the individual. It also includes additional rights for an individual
residing in a state MR facility.
New §4.111 states that the penalties for violation of the rights of
an individual are described in the PMRA, in Chapter 591, Sub-
chapter C of the Texas Health and Safety Code.
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New §4.113 requires a state MR facility and an MRA to employ
a rights protection ofcer who advocates for the rights of an indi-
vidual and assists the LAR in advocating for the rights of the in-
dividual. The new section requires the superintendent of a state
MR facility and the chief executive ofcer of an MRA to specify
the duties of the rights protection ofcer and ensure the duties
do not include supervision or delivery of services and supports
that would be a conict of interest in advocating for the individ-
ual. The rights protection ofcer’s contact information must be
conspicuously posted and accessible to the individual.
New §4.115 requires a state MR facility and an MRA to post
DADS’ Consumer Rights and Services toll-free number in a con-
spicuous place. The new section describes the assistance a
consumer rights representative in DADS Consumer Rights and
Services will give an individual or an LAR upon request if an in-
dividual is denied services by DADS or an MRA.
New §4.117 requires a state MR facility and an MRA to provide
a copy of the appropriate rights handbook to an individual and
LAR or actively involved person. The rights handbook must be
conspicuously displayed and include the contact information for
the rights protection ofcer.
New §4.119 requires a state MR facility and an MRA to explain
the rights as described in the rights handbook to the individual
and LAR or actively involved person. The state MR facility and
MRA must effectively communicate the rights of the individual to
meet the individual’s ability to comprehend. If the individual is
unable to comprehend, an explanation provided to the LAR or
actively involved person meets the requirement of this section.
The state MR facility and MRA must document the explanation
of rights with the appropriate signatures and maintain the docu-
mentation in the individual’s record.
New §4.121 requires a state MR facility and an MRA to ensure
staff members receive instruction on the requirements of this
subchapter.
Fiscal Note
Gordon Taylor, DADS Chief Financial Ofcer, has determined
that, for the rst ve years the proposed new sections are in
effect, enforcing or administering the new sections does not have
foreseeable implications relating to costs or revenues of state or
local governments.
Small Business and Micro-business Impact Analysis
DADS has determined that there is no adverse economic effect
on small businesses or micro-businesses or on businesses of
any size as a result of enforcing or administering the new sec-
tions, because the sections clarify the procedures for the rights
of an individual with mental retardation without adding require-
ments that will have an adverse economic effect on a state MR
facility or MRA.
Public Benet and Costs
Lawrence M. Parker, DADS Chief Operating Ofcer, has deter-
mined that, for each year of the rst ve years the new sections
are in effect, the public benet expected as a result of enforcing
the new sections is that the individuals in a state MR facility or
receiving services and supports from an MRA will be properly
informed of their rights and that there will be staff dedicated to
protect these rights.
Mr. Parker anticipates that there will not be an economic cost to
persons who are required to comply with the new sections. The
new sections will not affect a local economy.
Takings Impact Assessment
DADS has determined that this proposal does not restrict or limit
an owner’s right to his or her property that would otherwise exist
in the absence of government action and, therefore, does not
constitute a taking under Texas Government Code, §2007.043.
Public Comment
Questions about the content of this proposal may be directed to
Pam Carley at (512) 438-4694 in DADS Consumer Rights and
Services. Written comments on the proposal may be submitted
to Texas Register Liaison, Legal Services-5010, Department of
Aging and Disability Services W-615, P.O. Box 149030, Austin,
Texas 78714-9030, within 30 days of publication in the Texas
Register.
Statutory Authority
The new sections are proposed under Texas Government
Code, §531.0055, which provides that the HHSC executive
commissioner shall adopt rules for the operation and provi-
sion of services by the health and human services agencies,
including DADS; Texas Human Resources Code, §161.021,
which provides that the Aging and Disability Services Council
shall study and make recommendations to the HHSC executive
commissioner and the DADS commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by DADS; Texas Health and Safety Code, §592.002,
which gave the Texas Department of Mental Health and Mental
Retardation the power and duty to ensure, by rule, the imple-
mentation of the rights guaranteed in Chapter 592, Rights of
Persons with Mental Retardation; and House Bill 2292 of the
78th Texas Legislature, Regular Session, Section 1.20(a)(3),
which transferred that power and duty to DADS.
The new sections implement Texas Government Code,
§531.0055; Texas Human Resources Code, §161.021; and
Texas Health and Safety Code, §592.002.
§4.101. Purpose.
This subchapter describes:
(1) the rights of an individual with mental retardation and
of an LAR; and
(2) procedures of DADS for informing and protecting the
rights of:
(A) an individual residing in a state MR facility or re-
ceiving services and supports from an MRA; and
(B) an LAR.
§4.103. Application.
This subchapter applies to:
(1) a state MR facility; and
(2) an MRA.
§4.105. Denitions.
The following words and terms, when used in this subchapter, have the
following meanings, unless the context clearly indicates otherwise:
(1) Actively involved person--A person with signicant
and ongoing involvement with an individual who lacks the ability to
provide legally adequate consent and who does not have an LAR. The
MRA providing services and supports to the individual or the state
MR facility in which the individual resides determines if the person is
actively involved based on the person’s:
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(A) observed interactions with the individual;
(B) knowledge of and sensitivity to the individual’s
preferences, values, and beliefs;
(C) availability to the individual for assistance or sup-
port; and
(D) advocacy for the individual’s preferences, values,
and beliefs.
(2) DADS--The Department of Aging and Disability Ser-
vices.
(3) Individual--A person who has mental retardation.
(4) LAR (legally authorized representative)--A person au-
thorized by law to act on behalf of an individual with regard to a matter
described in this subchapter, which may be a parent, guardian, or man-
aging conservator of a minor individual, or the guardian of an adult
individual.
(5) Local service area--A geographic area composed of one
or more Texas counties that determines the MRA from which an indi-
vidual may receive services.
(6) Mental retardation--Consistent with THSC, §591.003,
signicantly subaverage general intellectual functioning existing con-
currently with decits in adaptive behavior and originating during the
developmental period.
(7) MRA (mental retardation authority)--An entity to
which the Texas Health and Human Services Commission’s authority
and responsibility described in THSC, §531.002(11) has been dele-
gated.
(8) PMRA (Persons with Mental Retardation Act)--Texas
statutes relating to persons with mental retardation codied in THSC,
Chapters 591 - 597.
(9) Services and supports--Assistance to an individual




(D) day services; and
(E) residential assistance.
(10) State MR facility (state mental retardation facility)--A
state school or a state center operated by DADS.
(11) Subaverage general intellectual functioning--Consis-
tent with THSC, §591.003, measured intelligence on standardized gen-
eral intelligence tests of two or more standard deviations (not including
standard error of measurement adjustments) below the age-group mean
for the tests used.
(12) THSC (Texas Health and Safety Code)--A codica-
tion of Texas statutes relating to health and safety.
§4.107. Rights of an Individual.
The PMRA provides that an individual in Texas has the rights, benets,
and privileges guaranteed by the constitutions and laws of the United
States and Texas, unless those rights, benets, and privileges are law-
fully restricted. The following specic rights listed in the PMRA are
not exclusive and do not limit the rights otherwise guaranteed by the
constitutions and laws of the United States and Texas:
(1) the right to protection from exploitation and abuse, as
described in THSC, §592.012;
(2) the right to live in the least restrictive setting appropri-
ate to the individual’s needs and abilities and in a variety of living sit-
uations, as described in THSC, §592.013;
(3) the right to receive publicly supported educational ser-
vices, as described in THSC, §592.014;
(4) the right to equal opportunities in employment, as de-
scribed in THSC, §592.015;
(5) the right to purchase, rent, or lease real property, as de-
scribed in THSC, §592.016;
(6) the right to adequate treatment and habilitative services,
as described in THSC, §592.017;
(7) the right to promptly receive a determination of mental
retardation using diagnostic techniques that are adapted to that individ-
ual’s cultural background, language, and ethnic origin to determine if
the individual is in need of mental retardation services, as described in
THSC, §592.018;
(8) the right to request and promptly receive an adminis-
trative hearing to contest the ndings of the determination of mental
retardation, as described in THSC, §592.019;
(9) the right to an additional, independent determination of
mental retardation performed at the individual’s expense if the indi-
vidual questions the validity or results of the determination of mental
retardation, as described in THSC, §592.020; and
(10) the right to the presumption of competency, due
process in guardianship proceedings, and fair compensation for the
individual’s labor for the economic benet of another, regardless of
any direct or incidental therapeutic value to the individual, as described
in THSC, §592.021.
§4.109. Rights of an Individual Receiving Services and Supports and
an LAR.
(a) An LAR has the authority to make certain decisions on an
individual’s behalf.
(b) An individual receiving services and supports and an LAR
have the following rights:
(1) the right to participate in the development and periodic
review of an individualized treatment plan and to receive the individ-
ual’s progress in writing at reasonable intervals, as described in THSC,
§§592.033 - 592.035;
(2) the right to choose from several appropriate services, if
possible, as described in THSC, §592.035(b);
(3) the right to withdraw the individual from services and
supports, as described in THSC, §592.036;
(4) the right to not receive unnecessary or excessive medi-
cations, as described in THSC, §592.038;
(5) the right to initiate a complaint on behalf of the individ-
ual, as described in THSC, §592.039;
(6) the right to be given written notice of the rights guaran-
teed by the PMRA in plain and simple language when the individual be-
gins to receive services and supports, as described in THSC, §592.040;
(7) the right to have access to information contained in the
individual’s record, as described in THSC, §595.004; and
(8) the right to request an administrative hearing to contest
a proposed transfer or discharge of the individual from a state MR fa-
cility, the denial of a requested discharge or transfer of the individual
from a state MR facility, or the results of a determination of retardation
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of the individual, as described in Subchapter D of this chapter (relating
to Administrative Hearings Under the PMRA).
(c) An individual residing in a state MR facility has the follow-
ing additional rights, as described in THSC, §592.051 and §592.052:
(1) the right to a normal residential environment;
(2) the right to a humane physical environment;
(3) the right to communication and visits;
(4) the right to possess personal property; and
(5) the right to prompt, adequate, and necessary medical
and dental care and treatment for physical and mental ailments and to
prevent an illness or disability.
§4.111. Penalties for a Violation of Rights of an Individual.
THSC, Chapter 591, Subchapter C, Penalties and Remedies, describes
the penalties and remedies available for a violation of the rights of an
individual guaranteed by the PMRA.
§4.113. Rights Protection Ofcer at a State MR Facility or MRA.
(a) A state MR facility and an MRA must employ a rights pro-
tection ofcer whose primary duty is to advocate for the rights of indi-
viduals served by that state MR facility or MRA and to assist LARs in
advocating for the rights of individuals.
(b) The superintendent of a state MR facility and the chief ex-
ecutive ofcer of an MRA must specify the duties of the rights protec-
tion ofcer, which must include:
(1) receiving a complaint regarding the violation of an in-
dividual’s rights or the quality of services and supports;
(2) investigating a complaint or forwarding the complaint
to the appropriate investigatory entity;
(3) advocating for the resolution of a complaint;
(4) reporting the results of an investigation to the com-
plainant, consistent with condentiality rights;
(5) reviewing policies, procedures, and practices of the
state MR facility or MRA that affect the rights of an individual to
ensure that the individual’s rights are protected;
(6) acting as the liaison between the state MR facility or
MRA and the Department of Family and Protective Services regarding
allegations of abuse or neglect; and
(7) acting as the liaison between the state MR facility or
MRA and advocacy organizations.
(c) The superintendent of a state MR facility and the chief ex-
ecutive ofcer of an MRA must ensure that the duties of the rights pro-
tection ofcer do not include any supervision of or responsibility for
the delivery of services and supports that would represent a conict of
interest with the rights protection ofcer’s primary duty of advocacy
on an individual’s behalf.
(d) A state MR facility and an MRA must ensure that in every
program and residential area of the state MR facility and MRA:
(1) the name, telephone number, e-mail address, and mail-
ing address of the rights protection ofcer are posted conspicuously;
and
(2) a telephone is accessible for an individual to contact the
rights protection ofcer.
§4.115. Consumer Rights and Services.
(a) A state MR facility and an MRA must post DADS’ Con-
sumer Rights and Services toll-free number (1-800-458-9858) conspic-
uously in every program and residential area of the state MR facility or
the MRA.
(b) A consumer rights representative in DADS Consumer
Rights and Services assists an individual or an LAR upon request
if DADS or an MRA denies services to the individual, including
admission to a state MR facility.
(c) The consumer rights representative:
(1) explains and provides information about services and
supports and the rules, procedures, and guidelines applicable to the in-
dividual who has been denied services; and
(2) assists the individual and the LAR in gaining access to
appropriate services and supports or in placing the individual’s name
on an appropriate interest list.
§4.117. Rights Handbooks.
(a) DADS publishes handbooks describing the rights of an in-
dividual in simple, non-technical language and makes these handbooks
available in English and in Spanish.
(b) A state MR facility must give a copy of Your Rights in a
State School or Center to an individual and LAR or actively involved
person when the state MR facility admits the individual and annually
thereafter.
(c) An MRA must give a copy of Your Rights in Mental Re-
tardation Community Programs to an individual and LAR or actively
involved person when the individual applies to the MRA for services
and supports and annually thereafter.
(d) DADS provides copies of Your Rights in Mental Retarda-
tion Community Programs to an MRA upon request in any language
used by a signicant percentage of the population in the MRA’s local
service area.
(e) A state MR facility and an MRA must conspicuously and
at all times display the appropriate rights handbook in areas frequented
by an individual, an individual’s family member, or an LAR. The state
MR facility and MRA must write in the handbook the name, telephone
number, e-mail address, and mailing address of the rights protection
ofcer at that state MR facility or MRA.
(f) A state MR facility and an MRA must provide the appro-
priate rights handbook to a person who requests a copy.
(g) The rights handbooks specied in subsections (b) and (c)
of this section may be obtained:
(1) through DADS’ website at
http://www.dads.state.tx.us/news_info/publications/brochures/in-
dex.html#consumer;
(2) by writing the Department of Aging and Disability Ser-
vices, Consumer Rights and Services, P.O. Box 149030, Mail Code
E-249, Austin, Texas 78714-9030; or
(3) by calling the toll-free number at 1-800-458-9858.
(h) The following rights handbooks may be obtained by ac-
cessing the website or by writing or calling, as described in subsection
(g)(1) - (3) of this section:
(1) Your Rights in the Home and Community-based Ser-
vices (HCS) Program;
(2) Your Rights in the Texas Home Living Program; and
(3) Your Rights in an ICF-MR Facility.
(i) A state MR facility and an MRA may photocopy a rights
handbook.
PROPOSED RULES September 8, 2006 31 TexReg 7287
§4.119. Communication of Rights to an Individual Receiving Services
and Supports and to an LAR.
(a) When a state MR facility or MRA gives a copy of the rights
handbook in accordance with §4.117 of this subchapter (relating to
Rights Handbooks), the state MR facility or MRA must explain the
rights described in the rights handbook to the individual and LAR or
actively involved person in plain and simple language and in a manner
that the individual and LAR or actively involved person can easily un-
derstand. The explanation must address:
(1) circumstances under which the individual’s rights may
be limited;
(2) procedures that must be followed by the state MR fa-
cility or MRA to limit the individual’s rights; and
(3) how and with whom a complaint about a violation of a
right may be led.
(b) The language and manner used to provide the explanation
must be designed for effective communication, tailored to meet the in-
dividual’s ability to comprehend, and be responsive to any visual or
hearing impairment.
(c) If the individual is unable to comprehend the explanation
of rights described in subsection (a) of this section, the explanation pro-
vided to the LAR or actively involved person meets the requirements
of this section.
(d) The state MR facility or MRA must document that the ex-
planation of rights occurred. The documentation must state the name of
the individual and the date that the explanation of rights occurred, and
must include the dated signatures of the individual, LAR or actively
involved person, and the staff member who explained the rights to the
individual. The state MR facility or MRA must maintain the documen-
tation in the individual’s record.
§4.121. Staff Training in Rights.
A state MR facility and an MRA must ensure that:
(1) an employee of the state MR facility or MRA who will
provide direct services and supports to an individual or will routinely
perform job duties in proximity to an individual, and the supervisor of
such an employee, receive instruction on the contents of this subchapter
before starting job duties and annually thereafter; and
(2) an employee of the state MR facility or MRA who will
not provide direct services and supports to an individual and will not
routinely perform job duties in proximity to an individual, and the su-
pervisor of such an employee, receive instruction on the contents of
this subchapter within two months after starting job duties and every
two years thereafter.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.




Department of Aging and Disability Services
Earliest possible date of adoption: October 8, 2006
For further information, please call: (512) 438-3734
CHAPTER 8. CLIENT CARE--MENTAL
RETARDATION SERVICES
SUBCHAPTER Y. RIGHTS OF MENTALLY
RETARDED PERSONS
40 TAC §§8.621 - 8.629
(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the ofces of the
Department of Aging and Disability Services or in the Texas Register
ofce, Room 245, James Earl Rudder Building, 1019 Brazos Street,
Austin.)
The Health and Human Services Commission (HHSC) pro-
poses, on behalf of the Department of Aging and Disability
Services (DADS), the repeal of Subchapter Y, consisting of
§§8.621 - 8.629, concerning rights of clients receiving mental
retardation services, in Chapter 8, Client Care--Mental Retarda-
tion Services.
Background and Purpose
The purpose of the repeal is to remove the rules from Chapter 8
so they can be updated and replaced with new rules in Chapter
4, Rights and Protection of Individuals Receiving Mental Retar-
dation Services, new Subchapter C, Rights of Individuals with
Mental Retardation. The new rules are proposed elsewhere in
this issue of the Texas Register.
Section-by-Section Summary
The repeal of §§8.621 - 8.629 is proposed to delete rules gov-
erning the rights of individuals with mental retardation that have
become outdated. The terminology and practices concerning
these rights will be updated in Chapter 4, Subchapter C.
Fiscal Note
Gordon Taylor, DADS Chief Financial Ofcer, has determined
that, for the rst ve years after the repeal, there are no foresee-
able implications relating to costs or revenues of state or local
governments.
Small Business and Micro-business Impact Analysis
DADS has determined that the proposed repeal will have no ad-
verse economic effect on small businesses or micro-businesses,
or on businesses of any size, because the sections are not being
removed from DADS’ rule base; they are simply being relocated
and rewritten in a new chapter.
Public Benet and Costs
Lawrence M. Parker, DADS Chief Operating Ofcer, has deter-
mined that, for each year of the rst ve years after the repeal,
the public benet expected as a result of repealing the sections
is that the rules concerning the rights of individual with mental re-
tardation will be up-to-date, as well as more clearly written and
easily understood.
Mr. Parker anticipates that there will not be an economic cost
to persons who are affected by the repeal. The repeal will not
affect a local economy.
Takings Impact Assessment
DADS has determined that this proposal does not restrict or limit
an owner’s right to his or her property that would otherwise exist
in the absence of government action and, therefore, does not
constitute a taking under Texas Government Code, §2007.043.
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Public Comment
Questions about the content of this proposal may be directed to
Pam Carley at (512) 438-4694 in DADS Consumer Rights and
Services. Written comments on the proposal may be submitted
to Texas Register Liaison, Legal Services-5010, Department of
Aging and Disability Services W-615, P.O. Box 149030, Austin,
Texas 78714-9030, within 30 days of publication in the Texas
Register.
Statutory Authority
The repeal is proposed under Texas Government Code,
§531.0055, which provides that the HHSC executive com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
DADS; Texas Human Resources Code, §161.021, which pro-
vides that the Aging and Disability Services Council shall study
and make recommendations to the HHSC executive commis-
sioner and the DADS commissioner regarding rules governing
the delivery of services to persons who are served or regulated
by DADS; Texas Health and Safety Code, §592.002, which gave
the Texas Department of Mental Health and Mental Retardation
the power and duty to ensure, by rule, the implementation of the
rights guaranteed in Chapter 592, Rights of Persons with Mental
Retardation; and House Bill 2292 of the 78th Texas Legislature,
Regular Session, Section 1.20(a)(3), which transferred that
power and duty to DADS.
The repeal implements Texas Government Code, §531.0055;
Texas Human Resources Code, §161.021; and Texas Health




§8.624. Rights of All Clients Receiving Mental Retardation Services.
§8.625. Rights of Clients Receiving Residential Mental Retardation
Services.
§8.626. Rights Handbook for Clients Receiving Mental Retardation
Services.




This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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CHAPTER 97. LICENSING STANDARDS
FOR HOME AND COMMUNITY SUPPORT
SERVICES AGENCIES
The Health and Human Services Commission (HHSC) pro-
poses, on behalf of the Department of Aging and Disability
Services (DADS), amendments to §97.2, concerning denitions;
§97.11, concerning criteria and eligibility for licensing; §97.19,
concerning issuance of a renewal license; §97.241, concerning
management; and §97.283, concerning advance directives; and
new §97.223, concerning offenses barring agency licensure,
in Chapter 97, Licensing Standards for Home and Community
Support Services Agencies.
Background and Purpose
The purpose of the amendments to §§97.2, 97.11, 97.19, and
97.241, and new §97.223 is to clarify DADS’ authority to con-
sider mitigating circumstances in determining whether a convic-
tion will be a bar to a home and community support services
agency (agency) licensure or participation in agency manage-
ment. The amendments will eliminate some of the offenses that
are bars to agency licensure in current rule language.
The purpose of the amendment to §97.283 is to restore text to
subsection (a) that was inadvertently deleted during the recent
adoption of an amendment to the section.
Section-by-Section Summary
The amendment to §97.2 adds a denition for "advisory com-
mittee" to help clarify the term as used in §97.242, concerning
organizational structure and lines of authority. The amendment
also adds a denition for "conviction" to clarify what constitutes a
conviction for purposes of this chapter and corrects a cross-ref-
erence in the denition for "supervising nurse."
The amendment to §97.11 updates the rule to include criteria
that DADS may use for denying an initial agency license. The
amendment also removes the list of relevant crimes from §97.11
and adds a reference to new §97.223, which specically denes
the convictions.
The amendment to §97.19 updates the rule to include circum-
stances that DADS may use for denying the renewal of an
agency license.
New §97.223 adds a list of misdemeanor or felony convictions
that may constitute a bar to agency licensure or participation in
agency management. The new section also includes the criteria
that DADS will consider for determining a bar to agency licensure
or participation in agency management.
The amendment to §97.241 removes the list of relevant crimes
and adds a reference to new §97.223, which specically denes
the convictions.
The amendment to §97.283 adds specic provisions that an
agency must follow in accordance with the Advance Directives
Act, Health and Safety Code, Chapter 166.
Fiscal Note
Gordon Taylor, DADS Chief Financial Ofcer, has determined
that, for the rst ve years the proposed amendments and new
section are in effect, enforcing or administering the amendments
and new section does not have foreseeable implications relating
to costs or revenues of state or local governments.
Small Business and Micro-business Impact Analysis
DADS has determined that there is no adverse economic effect
on small businesses or micro-businesses or on businesses of
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any size as a result of enforcing or administering the amend-
ments and new section, because the rules are being updated to
reect a more narrowly and specically dened list of criminal
convictions that can result in denial of agency licensure or par-
ticipation in agency management. The proposal does not add
new requirements that will have an adverse economic effect on
an agency.
Public Benet and Costs
Veronda Durden, DADS Assistant Commissioner for Regulatory
Services, has determined that, for each year of the rst ve years
the amendments and new section are in effect, the public benet
expected as a result of enforcing the amendments and new sec-
tion is that the rules will have a list of convictions that are potential
bars to agency licensure or participation in agency management
that relate more directly to owning and operating an agency or
being an administrator of an agency. The public will benet from
the amendment to §97.283 by having the provisions from Health
and Safety Code §166.004 that an agency must follow set out in
the Texas Administrative Code.
Ms. Durden anticipates that there will not be an economic cost to
persons who are required to comply with the amendments and
new section. The amendments and new section will not affect a
local economy.
Takings Impact Assessment
DADS has determined that this proposal does not restrict or limit
an owner’s right to his or her property that would otherwise exist
in the absence of government action and, therefore, does not
constitute a taking under Texas Government Code, §2007.043.
Public Comment
Questions about the content of this proposal may be directed
to Rosalind Nelson-Gamblin at (512) 438-3158 in DADS’ Reg-
ulatory Services Policy Development and Support Unit. Written
comments on the proposal may be submitted to Texas Register
Liaison, Legal Services-058, Department of Aging and Disability
Services W-615, P.O. Box 149030, Austin, Texas 78714-9030,
within 30 days of publication in the Texas Register.
SUBCHAPTER A. GENERAL PROVISIONS
40 TAC §97.2
Statutory Authority
The amendment is proposed under Texas Government Code,
§531.0055, which provides that the HHSC executive com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
DADS; Texas Human Resources Code, §161.021, which pro-
vides that the Aging and Disability Services Council shall study
and make recommendations to the HHSC executive commis-
sioner and the DADS commissioner regarding rules governing
the delivery of services to persons who are served or regulated
by DADS; and Texas Health and Safety Code, Chapter 142,
which provides the Aging and Disability Services Council with
the authority to make recommendations regarding rules gov-
erning licensing and regulation of home and community support
services agencies.
The amendment implements Texas Government Code,
§531.0055, Texas Human Resources Code, §161.021, and
Texas Health and Safety Code, §§142.001 - 142.030.
§97.2. Denitions.
The following words and terms, when used in this chapter, have the
following meanings, unless the context clearly indicates otherwise.
(1) - (5) (No change.)
(6) Advisory committee--A committee, board, commis-
sion, council, conference, panel, task force, or other similar group, or
any subcommittee or other subgroup, established for the purpose of
obtaining advice or recommendations on issues or policies that are
within the scope of a person’s responsibility.
(7) [(6)] Afliate--With respect to an applicant or license
holder, which is:
(A) a corporation--means each ofcer, director, and
stockholder with direct ownership of at least 5.0%, subsidiary, and
parent company;
(B) a limited liability company--means each ofcer,
member, and parent company;
(C) an individual--means:
(i) the individual’s spouse;
(ii) each partnership and each partner thereof of
which the individual or any afliate of the individual is a partner; and
(iii) each corporation in which the individual is an
ofcer, director, or stockholder with a direct ownership or disclosable
interest of at least 5.0%.
(D) a partnership--means each partner and any parent
company; and
(E) a group of co-owners under any other business ar-
rangement--means each ofcer, director, or the equivalent under the
specic business arrangement and each parent company.
(8) [(7)] Agency--A home and community support services
agency.
(9) [(8)] Alternate delivery site--A facility or site, includ-
ing a residential unit or an inpatient unit:
(A) that is owned or operated by an agency providing
hospice services;
(B) that is not the hospice’s principal place of business.
For the purposes of this denition, the hospice’s principal place of busi-
ness is the parent ofce for the hospice;
(C) that is located in the geographical area served by the
hospice; and
(D) from which the hospice provides hospice services.
(10) [(9)] Applicant--The owner of an agency that is apply-
ing for a license under the statute. This is the person in whose name
the license will be issued.
(11) [(10)] Assistance with self-administration of medica-
tion--Any needed ancillary aid provided to a client in the client’s self-
administered medication or treatment regimen, such as reminding a
client to take a medication at the prescribed time, opening and clos-
ing a medication container, pouring a predetermined quantity of liquid
to be ingested, returning a medication to the proper storage area, and
assisting in reordering medications from a pharmacy. Such ancillary
aid includes administration of any medication when the client has the
cognitive ability to direct the administration of their medication and
would self-administer if not for a functional limitation.
(12) [(11)] Association--A partnership, limited liability
company, or other business entity that is not a corporation.
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(13) [(12)] Audiologist--A person who is currently li-
censed under the Occupations Code, Chapter 401, as an audiologist.
(14) [(13)] Bereavement--The process by which a survivor
of a deceased person mourns and experiences grief.
(15) [(14)] Bereavement services--Support services of-
fered to a family during bereavement. Family includes a signicant
other(s).
(16) [(15)] Branch ofce--A facility or site in the service
area of a parent agency from which home health or personal assistance
services are delivered or where active client records are maintained.
This does not include inactive records that are stored at an unlicensed
site.
(17) [(16)] Care plan--
(A) a written plan prepared by the appropriate health
care professional for a client of the home and community support ser-
vices agency; or
(B) for home dialysis designation, a written plan de-
veloped by the physician, registered nurse, dietitian, and qualied so-
cial worker to personalize the care for the client and enable long- and
short-term goals to be met.
(18) [(17)] Case conference--A conference among person-
nel furnishing services to the client to ensure that their efforts are co-
ordinated effectively and support the objectives outlined in the plan of
care or care plan.
(19) [(18)] Certied agency--A home and community sup-
port services agency, or portion of the agency, that:
(A) provides a home health service; and
(B) is certied by an ofcial of the Department of
Health and Human Services as in compliance with conditions of
participation in Social Security Act, Title XVIII (42 United States
Code (USC) §1395 et seq.).
(20) [(19)] Certied home health services--Home health
services that are provided by a certied agency.
(21) [(20)] CHAP--Community Health Accreditation Pro-
gram, Inc. An independent, nonprot accrediting body that publicly
certies that an organization has voluntarily met certain standards for
home and community-based health care.
(22) [(21)] Client--An individual receiving home health,
hospice, or personal assistance services from a licensed home and com-
munity support services agency. This term includes each member of
the primary client’s family if the member is receiving ongoing services.
This term does not include the spouse, signicant other, or other fam-
ily member living with the client who receives a one-time service (e.g.,
vaccine) if the spouse, signicant other, or other family member re-
ceives the service in connection with the care of a client.
(23) [(22)] Clinical note--A dated and signed written no-
tation by agency personnel of a contact with a client containing a de-
scription of signs and symptoms; treatment and medication given; the
client’s reaction; other health services provided; and any changes in
physical and emotional condition.
(24) [(23)] CMS--Centers for Medicare and Medicaid Ser-
vices. The federal agency that administers the Medicare program and
works in partnership with the states to administer Medicaid.
(25) [(24)] Complaint--An allegation against an agency
regulated by DADS or against an employee of an agency regulated by
DADS that involves a violation of this chapter or the statute.
(26) [(25)] Controlling person--A person with the ability,
acting alone or with others, to directly or indirectly inuence, direct,
or cause the direction of the management, expenditure of money, or
policies of an agency or other person.
(A) A controlling person includes:
(i) a management company or other business entity
that operates or contracts with others for the operation of an agency;
(ii) a person who is a controlling person of a man-
agement company or other business entity that operates an agency or
that contracts with another person for the operation of an agency; and
(iii) any other individual who, because of a personal,
familial, or other relationship with the owner, manager, or provider of
an agency, is in a position of actual control or authority with respect to
the agency, without regard to whether the individual is formally named
as an owner, manager, director, ofcer, provider, consultant, contractor,
or employee of the agency.
(B) A controlling person, as described by subparagraph
(A)(iii) of this paragraph, does not include an employee, lender, se-
cured creditor, or other person who does not exercise formal or actual
inuence or control over the operation of an agency.
(27) Conviction--An adjudication of guilt based on a nd-
ing of guilt, a plea of guilty, or a plea of nolo contendere.
(28) [(26)] Counselor--An individual qualied under
Medicare standards to provide counseling services, including bereave-
ment, dietary, spiritual, and other counseling services to both the client
and the family.
(29) [(27)] DADS--Department of Aging and Disability
Services.
(30) [(28)] Day--Any reference to a day means a calendar
day, unless otherwise specied in the text. A calendar day includes
weekends and holidays.
(31) [(29)] Deciency--A nding of noncompliance with
federal requirements resulting from a survey.
(32) [(30)] Designated survey ofce--A DADS Home and
Community Support Services Agencies Program ofce located in an
agency’s geographic region.
(33) [(31)] Dialysis treatment record--For home dialysis
designation, a dated and signed written notation by the person pro-
viding dialysis treatment which contains a description of signs and
symptoms, machine parameters and pressure settings, type of dialyzer
and dialysate, actual pre- and post-treatment weight, medications
administered as part of the treatment, and the client’s response to
treatment.
(34) [(32)] Dietitian--A person who is currently licensed
under the laws of the State of Texas to use the title of licensed dietitian
or provisional licensed dietitian, or who is a registered dietitian.
(35) [(33)] End stage renal disease (ESRD)--For home
dialysis designation, the stage of renal impairment that appears irre-
versible and permanent and requires a regular course of dialysis or
kidney transplantation to maintain life.
(36) [(34)] Freestanding hospice--An agency that provides
hospice services to clients of the agency who are residing at the
agency’s physical location including inpatient and respite care.
(37) [(35)] Functional need--Needs of the individual that
require services without regard to diagnosis or label.
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(38) [(36)] Health assessment--A determination of a
client’s physical and mental status through inventory of systems.
(39) [(37)] Home and community support services
agency--A person who provides home health, hospice, or personal as-
sistance services for pay or other consideration in a client’s residence,
an independent living environment, or another appropriate location.
(40) [(38)] Home health aide--An individual working for
an agency who meets at least one of the requirements for home health
aides as dened in §97.701 of this chapter (relating to Home Health
Aides).
(41) [(39)] Home health medication aide--A person permit-
ted under the Health and Safety Code, Chapter 142, Subchapter B.
(42) [(40)] Home health service--The provision of one or
more of the following health services required by an individual in a
residence or independent living environment:
(A) nursing, including blood pressure monitoring and
diabetes treatment;
(B) physical, occupational, speech, or respiratory ther-
apy;
(C) medical social service;
(D) intravenous therapy;
(E) dialysis;
(F) service provided by unlicensed personnel under the
delegation or supervision of a licensed health professional;
(G) the furnishing of medical equipment and supplies,
excluding drugs and medicines; or
(H) nutritional counseling.
(43) [(41)] Hospice--A person licensed under this chapter
to provide hospice services, including a person who owns or operates
a residential unit or an inpatient unit.
(44) [(42)] Hospice services--Services, including services
provided by unlicensed personnel under the delegation of a registered
nurse or physical therapist, provided to a client or a client’s family as
part of a coordinated program consistent with the standards and rules
adopted under this chapter. These services include palliative care for
terminally ill clients and support services for clients and their families
that:
(A) are available 24 hours a day, seven days a week,
during the last stages of illness, during death, and during bereavement;
(B) are provided by a medically directed interdiscipli-
nary team; and
(C) may be provided in a home, nursing facility, resi-
dential unit, or inpatient unit according to need. These services do not
include inpatient care normally provided in a licensed hospital to a ter-
minally ill person who has not elected to be a hospice client. For the
purposes of this denition, the word "home" includes a person’s "resi-
dence" as dened in this section.
(45) [(43)] Independent living environment--A client’s res-
idence, which may include a group home or foster home, or other set-
tings where a client participates in activities, including school, work,
or church.
(46) [(44)] Individual/family choice and control--Individu-
als and families who express preferences and make choices about how
their support service needs are met.
(47) [(45)] Individualized service plan--A written plan pre-
pared by the appropriate health care personnel for a client of a home
and community support services agency licensed to provide personal
assistance services.
(48) [(46)] Inpatient unit--A facility that provides a contin-
uum of medical or nursing care and other hospice services to clients
admitted into the unit and that is in compliance with:
(A) the conditions of participation for inpatient units
adopted under Social Security Act, Title XVIII (42 United States Code
§1395 et seq.); and
(B) standards adopted under this chapter.
(49) [(47)] IRoD--Informal review of deciencies. An in-
formal process that allows an agency to refute a deciency or violation
cited during a survey.
(50) [(48)] JCAHO--Joint Commission on Accreditation of
Healthcare Organizations. An independent, nonprot organization for
standard-setting and accrediting in-home care and other areas of health
care.
(51) [(49)] Licensed vocational nurse--A person who is
currently licensed under Occupations Code, Chapter 301, as a licensed
vocational nurse.
(52) [(50)] Manager--An employee or independent con-
tractor responsible for providing management services to a home and
community support services agency for the overall operation of a home
and community support services agency including administration,
stafng, or delivery of services. Examples of contracts for services
that will not be considered contracts for management services include
contracts solely for maintenance, laundry, or food services.
(53) [(51)] Medication administration record--A record
used to document the administration of a client’s medications.
(54) [(52)] Medication list--A list that includes all prescrip-
tion and over-the-counter medication that a client is currently taking,
including the dosage, the frequency, and the method of administration.
(55) [(53)] Notarized copy--A sworn afdavit stating that
attached copies are true and correct copies of the original documents.
(56) [(54)] Nursing facility--An institution licensed as a
nursing home under the Health and Safety Code, Chapter 242.
(57) [(55)] Nutritional counseling--Advising and assisting
individuals or families on appropriate nutritional intake by integrating
information from the nutrition assessment with information on food
and other sources of nutrients and meal preparation consistent with cul-
tural background and socioeconomic status, with the goal being health
promotion, disease prevention, and nutrition education. Nutritional
counseling may include the following:
(A) dialogue with the client to discuss current eating
habits, exercise habits, food budget, and problems with food prepa-
ration;
(B) discussion of dietary needs to help the client un-
derstand why certain foods should be included or excluded from the
client’s diet and to help with adjustment to the new or revised or exist-
ing diet plan;
(C) a personalized written diet plan as ordered by the
client’s physician or practitioner, to include instructions for implemen-
tation;
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(D) providing the client with motivation to help the
client understand and appreciate the importance of the diet plan in
getting and staying healthy; or
(E) working with the client or the client’s family mem-
bers by recommending ideas for meal planning, food budget planning,
and appropriate food gifts.
(58) [(56)] Occupational therapist--A person who is cur-
rently licensed under the Occupational Therapy Practice Act, Occupa-
tions Code, Chapter 454, as an occupational therapist.
(59) [(57)] Original active client record--A record com-
posed rst-hand for a client currently receiving services.
(60) [(58)] Palliative care--Intervention services that focus
primarily on the reduction or abatement of physical, psychosocial, and
spiritual symptoms of a terminal illness.
(61) [(59)] Parent agency--An agency that develops and
maintains administrative controls and provides supervision of branch
ofces and alternate delivery sites.
(62) [(60)] Parent company--A person, other than an indi-
vidual, who has a direct 100% ownership interest in the owner of an
agency.
(63) [(61)] Person--An individual, corporation, or associa-
tion.
(64) [(62)] Personal assistance services--Routine ongoing
care or services required by an individual in a residence or independent
living environment that enable the individual to engage in the activities
of daily living or to perform the physical functions required for inde-
pendent living, including respite services. The term includes:
(A) personal care;
(B) health-related services performed under circum-
stances that are dened as not constituting the practice of professional
nursing by the Board of Nurse Examiners through a memorandum
of understanding with DADS in accordance with Health and Safety
Code, §142.016; and
(C) health-related tasks provided by unlicensed person-
nel under the delegation of a registered nurse or that a registered nurse
determines do not require delegation.
(65) [(63)] Personal care--The provision of one or more of









(H) assisting with self-administered medications;
(I) routine hair and skin care; and
(J) transfer or ambulation.
(66) [(64)] Physical therapist--A person who is currently
licensed under Occupations Code, Chapter 453, as a physical therapist.
(67) [(65)] Physician--A person who holds a doctor of
medicine or doctor of osteopathy degree and is currently licensed and
practicing medicine under the laws of the state of Texas, Oklahoma,
New Mexico, Arkansas, or Louisiana.
(68) [(66)] Physician assistant--A person who is licensed
under the Physician Assistant Licensing Act, Occupations Code, Chap-
ter 204, as a physician assistant.
(69) [(67)] Physician-delegated task--A task performed in
accordance with the Occupations Code, Chapter 157, including orders
signed by a physician that specify the delegated task, the individual to
whom the task is delegated, and the client’s name.
(70) [(68)] Place of business--An ofce of a home and
community support services agency that maintains client records or
directs home health, hospice, or personal assistance services. This
term includes a parent agency, a branch ofce, and an alternate
delivery site. The term does not include an administrative support site.
(71) [(69)] Plan of care--The written orders of a practi-
tioner for a client who requires skilled services.
(72) [(70)] Practitioner--A person who is currently licensed
in a state in which the person practices as a physician, dentist, podia-
trist, or a physician assistant, or a person who is a registered nurse reg-
istered with the Board of Nurse Examiners for the State of Texas as an
advanced practice nurse.
(73) [(71)] Presurvey conference--A conference held with
DADS staff and the applicant or the applicant’s representatives to re-
view licensure standards and survey documents, and to provide con-
sultation before the survey.
(74) [(72)] Progress note--A dated and signed written nota-
tion by agency personnel summarizing facts about care and the client’s
response during a given period of time.
(75) [(73)] Psychoactive treatment--The provision of a
skilled nursing visit to a client with a psychiatric diagnosis under the
direction of a physician that includes one or more of the following:
(A) assessment of alterations in mental status or evi-
dence of suicide ideation or tendencies;
(B) teaching coping mechanisms or skills;
(C) counseling activities; or
(D) evaluation of the plan of care.
(76) [(74)] Registered nurse (RN)--A person who is cur-
rently licensed under the Nursing Practice Act, Occupations Code,
Chapter 301, as a registered nurse.
(77) [(75)] Registered nurse delegation--Delegation by a
registered nurse in accordance with:
(A) 22 TAC, Chapter 224 (concerning Delegation of
Nursing Tasks by Registered Professional Nurses to Unlicensed Per-
sonnel for Clients with Acute Conditions or in Acute Care Environ-
ments); and
(B) 22 TAC, Chapter 225 (relating to RN Delegation
to Unlicensed Personnel and Tasks Not Requiring Delegation in Inde-
pendent Living Environments for Clients with Stable and Predictable
Conditions).
(78) [(76)] Residence--A place where a person resides, in-
cluding a home, a nursing facility, a convalescent home, or a residential
unit.
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(79) [(77)] Residential unit--A facility that provides living
quarters and hospice services to clients admitted into the unit and that
is in compliance with standards adopted under the Health and Safety
Code, Chapter 142.
(80) [(78)] Respiratory therapist--A person who is cur-
rently licensed under Occupations Code, Chapter 604, as a respiratory
care practitioner.
(81) [(79)] Respite services--Support options that are pro-
vided temporarily for the purpose of relief for a primary caregiver in
providing care to individuals of all ages with disabilities or at risk of
abuse or neglect.
(82) [(80)] Section--A reference to a specic rule in this
chapter.
(83) [(81)] Service area--A geographic area established by
an agency in which all or some of the agency’s services are available.
(84) [(82)] Skilled services--Services in accordance with a
plan of care that require the skills of:
(A) a registered nurse;
(B) a licensed vocational nurse;
(C) a physical therapist;
(D) an occupational therapist;
(E) a respiratory therapist;
(F) a speech-language pathologist;
(G) an audiologist;
(H) a social worker; or
(I) a dietitian.
(85) [(83)] Social worker--A person who is currently li-
censed as a social worker under Occupations Code, Chapter 505.
(86) [(84)] Speech-language pathologist--A person who is
currently licensed as a speech-language pathologist under Occupations
Code, Chapter 401.
(87) [(85)] Statute--The Health and Safety Code, Chapter
142.
(88) [(86)] Substantial compliance--A nding in which an
agency receives no recommendation for enforcement action after a sur-
vey.
(89) [(87)] Supervising nurse--The person responsible for
supervising skilled services provided by an agency and who has the
qualications described in §97.244(c) [§97.244(b)] of this chapter (re-
lating to Administrator [Stafng] Qualications and Conditions and
Supervising Nurse Qualications). This person may also be known
as the director of nursing or similar title.
(90) [(88)] Supervision--Authoritative procedural guid-
ance by a qualied person for the accomplishment of a function or
activity with initial direction and periodic inspection of the actual act
of accomplishing the function or activity.
(91) [(89)] Support services--Social, spiritual, and emo-
tional care provided to a client and a client’s family by a hospice.
(92) [(90)] Survey--An on-site inspection or complaint in-
vestigation conducted by a DADS representative to determine if an
agency is in compliance with the statute and this chapter or in com-
pliance with applicable federal requirements or both.
(93) [(91)] Terminal illness--An illness for which there is a
limited prognosis if the illness runs its usual course.
(94) [(92)] Unlicensed person--An individual who is not li-
censed as a health care professional. The term includes home health
aides, medication aides permitted by DADS, and other individuals pro-
viding personal care or assistance in health services.
(95) [(93)] Unsatised judgments--A failure to fully carry
out the terms or meet the obligation of a court’s nal disposition on the
matters before it in a suit regarding the operation of an agency.
(96) [(94)] Violation--A nding of noncompliance with
this chapter or the statute resulting from a survey.
(97) [(95)] Volunteer--An individual who provides assis-
tance to a home and community support services agency without com-
pensation other than reimbursement for actual expenses.
(98) [(96)] Working day--Any day except Saturday, Sun-
day, a state holiday, or a federal holiday.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.




Department of Aging and Disability Services
Earliest possible date of adoption: October 8, 2006
For further information, please call: (512) 438-3734
SUBCHAPTER B. CRITERIA AND
ELIGIBILITY, APPLICATION PROCEDURES,
AND ISSUANCE OF A LICENSE
40 TAC §97.11, §97.19
Statutory Authority
The amendments are proposed under Texas Government
Code, §531.0055, which provides that the HHSC executive
commissioner shall adopt rules for the operation and provi-
sion of services by the health and human services agencies,
including DADS; Texas Human Resources Code, §161.021,
which provides that the Aging and Disability Services Council
shall study and make recommendations to the HHSC executive
commissioner and the DADS commissioner regarding rules
governing the delivery of services to persons who are served
or regulated by DADS; and Texas Health and Safety Code,
Chapter 142, which provides the Aging and Disability Services
Council with the authority to make recommendations regarding
rules governing licensing and regulation of home and commu-
nity support services agencies.
The amendments implement Texas Government Code,
§531.0055, Texas Human Resources Code, §161.021, and
Texas Health and Safety Code, §§142.001 - 142.030.
§97.11. Criteria and Eligibility for Licensing.
(a) - (f) (No change.)
(g) DADS may deny the issuance of [does not issue] a license
to an applicant if the applicant, a controlling person of the applicant,
31 TexReg 7294 September 8, 2006 Texas Register
a person with a disclosable interest, an afliate of the applicant, an
administrator, or an alternate administrator:
(1) at the time of application:
(A) has been convicted [a criminal history] of:
(i) a crime listed in Health and Safety Code,
§250.006 (relating to Convictions Barring Employment) within the
time frames described in that section; or
(ii) a crime listed in §97.223 of this chapter (relat-
ing to Offenses Barring Agency Licensure) within the time frames de-
scribed in that section;
[(ii) a conviction relating to deceptive business
practices;]
[(iii) a misdemeanor or felony of practicing any
health-related profession without a required license;]
[(iv) a conviction under any federal or state law re-
lating to drugs, dangerous drugs, or controlled substances;]
[(v) an offense under the Penal Code involving a
client or client of a health care facility or agency; or]
[(vi) a misdemeanor or felony offense under the Pe-
nal Code, as follows:]
[(I) Title 5, concerning offenses against the per-
son;]
[(II) Title 7, concerning offenses against the
property;]
[(III) Title 9, concerning offenses against public
order and decency;]
[(IV) Title 10, concerning offenses against pub-
lic health, safety, and morals; or]
[(V) Title 4, concerning offenses of attempting or
conspiring to attempt any of the offenses listed herein;]
(B) - (D) (No change.)
(2) for two years preceding the date of application, has a
history in any state or other jurisdiction of any of the following:
(A) an unresolved [a] federal or state tax lien;
(B) an eviction involving any property or space used as
an inpatient hospice agency; or
(C) (No change.)
(3) (No change.)
§97.19. Issuance of a Renewal License.
(a) - (c) (No change.)
(d) DADS may deny renewal of [does not renew] a license if:
(1) - (5) (No change.)
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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Earliest possible date of adoption: October 8, 2006
For further information, please call: (512) 438-3734
SUBCHAPTER C. MINIMUM STANDARDS
FOR ALL HOME AND COMMUNITY SUPPORT
SERVICES AGENCIES
DIVISION 2. CONDITIONS OF A LICENSE
40 TAC §97.223
Statutory Authority
The new section is proposed under Texas Government Code,
§531.0055, which provides that the HHSC executive com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
DADS; Texas Human Resources Code, §161.021, which pro-
vides that the Aging and Disability Services Council shall study
and make recommendations to the HHSC executive commis-
sioner and the DADS commissioner regarding rules governing
the delivery of services to persons who are served or regulated
by DADS; and Texas Health and Safety Code, Chapter 142,
which provides the Aging and Disability Services Council with
the authority to make recommendations regarding rules gov-
erning licensing and regulation of home and community support
services agencies.
The new section implements Texas Government Code,
§531.0055, Texas Human Resources Code, §161.021, and
Texas Health and Safety Code, §§142.001 - 142.030.
§97.223 Offenses Barring Agency Licensure.
(a) Texas state convictions. This section contains the list
of misdemeanor and felony convictions that may constitute a bar
to agency licensure or participation in agency management under
§§97.11, 97.19, and 97.241 of this chapter (relating to Criteria and
Eligibility for Licensing; Issuance of a Renewal License; and Man-
agement).
(b) Federal or other state convictions. A criminal conviction
under any federal or state law similar to the offenses listed in subsec-
tions (d) and (e) of this section is a potential bar to agency licensure or
participation in agency management under §§97.11, 97.19, and 97.241
of this chapter.
(c) Determination of conviction applicability. In determining
if a conviction is a bar to initial licensure, renewal of a license, or par-
ticipation in agency management, DADS considers the following:
(1) the nature and seriousness of the crime;
(2) the relationship of the crime to the purposes for requir-
ing a license to provide home and community support services;
(3) the extent to which a license or position in agency man-
agement might offer an opportunity to engage in further criminal activ-
ity of the same type in which the person previously had been involved;
(4) the relationship of the crime to the ability, capacity, or
tness required to perform the duties of the position in an agency;
(5) the age of the person when the crime was committed;
and
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(6) the amount of time that has elapsed since the person’s
last criminal activity.
(d) Permanent conviction list. Regardless of the date of the
conviction, the following may constitute a bar to agency licensure or
participation in agency management:
(1) a conviction of practicing any health-related profession
without a required license;
(2) a conviction relating to drugs, dangerous drugs, or con-
trolled substances;
(3) a conviction involving a health care client; or
(4) a misdemeanor or felony conviction for one of the fol-
lowing offenses under the Texas Penal Code:
(A) Section 21.12, Improper relationship between edu-
cator and student;
(B) Section 21.15, Improper photography or visual
recording;
(C) Section 22.015, Coercing, soliciting, or inducing
gang membership;
(D) Section 22.021, Aggravated sexual assault;
(E) Section 22.05, Deadly conduct;
(F) Section 22.07, Terroristic threat;
(G) Section 22.09, Tampering with consumer product;
(H) Section 22.10, Leaving a child in a vehicle;
(I) Section 32.42, Deceptive business practices;
(J) Section 32.51, Fraudulent use or possession of iden-
tifying information;
(K) Section 33.021, Online solicitation of a minor;
(L) Section 34.02, Money laundering;
(M) Section 35.02, Insurance fraud;
(N) Section 35A.02, Medicaid fraud;
(O) Section 42.072, Stalking;
(P) Section 42.09, Cruelty to animals;
(Q) Section 42.10, Dog ghting;
(R) Section 43.05, Compelling prostitution;
(S) Section 43.24, Sale, distribution, or display of harm-
ful material to minor;
(T) Section 43.25, Sexual performance by a child;
(U) Section 43.251, Employment harmful to children;
(V) Section 43.26, Possession or promotion of child
pornography;
(W) Section 46.06, Unlawful transfer of certain
weapons;
(X) Section 46.13, Making a rearm accessible to a
child;
(Y) Section 48.02, Prohibition of the purchase and sale
of human organs;
(Z) Section 49.07, Intoxication assault; or
(AA) Section 49.08, Intoxication manslaughter.
(e) Five-year conviction list. Convictions for the following
misdemeanor or felony offenses under the Texas Penal Code may con-
stitute a bar to agency licensure or participation in agency management
if the nal date of the conviction is within the last ve years:
(1) Section 30.03, Burglary of coin-operated or coin col-
lection machines;
(2) Section 30.04, Burglary of vehicles;
(3) Section 31.03, Theft;
(4) Section 31.04, Theft of service;
(5) Section 32.21, Forgery;
(6) Section 32.31, Credit card or debit card abuse;
(7) Section 32.33, Hindering secured creditors;
(8) Section 32.48, Simulating legal process;
(9) Section 33.02, Breach of computer security;
(10) Section 42.061, Silent or abusive calls to 9-1-1 ser-
vice;
(11) Section 42.07, Harassment; or
(12) Section 42.091, Attack on assistance animal.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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DIVISION 3. AGENCY ADMINISTRATION
40 TAC §97.241
Statutory Authority
The amendment is proposed under Texas Government Code,
§531.0055, which provides that the HHSC executive com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
DADS; Texas Human Resources Code, §161.021, which pro-
vides that the Aging and Disability Services Council shall study
and make recommendations to the HHSC executive commis-
sioner and the DADS commissioner regarding rules governing
the delivery of services to persons who are served or regulated
by DADS; and Texas Health and Safety Code, Chapter 142,
which provides the Aging and Disability Services Council with
the authority to make recommendations regarding rules gov-
erning licensing and regulation of home and community support
services agencies.
The amendment implements Texas Government Code,
§531.0055, Texas Human Resources Code, §161.021, and
Texas Health and Safety Code, §§142.001 - 142.030.
§97.241. Management.
(a) (No change.)
31 TexReg 7296 September 8, 2006 Texas Register
(b) Criminal conviction. The license holder, the controlling
person, the afliate, the administrator, or the alternate administrator
must not have been [at no time during the licensure period be] convicted
of:
(1) a crime listed in Health and Safety Code, §250.006 (re-
lating to Convictions Barring Employment) during the time frames de-
scribed in that section; or
(2) a crime listed in §97.223 of this chapter (relating to Of-
fenses Barring Agency Licensure) during the time frames described in
that section.
[(2) a crime relating to deceptive business practices;]
[(3) a misdemeanor of practicing any health-related profes-
sion without a required license;]
[(4) a crime under any federal or state law relating to drugs,
dangerous drugs, or controlled substances;]
[(5) an offense under the Penal Code involving a client or
client of a health care facility or agency; or]
[(6) a misdemeanor or felony offense under the Penal
Code, as follows:]
[(A) Title 5, concerning offenses against the person;]
[(B) Title 7, concerning offenses against the property;]
[(C) Title 9, concerning offenses against public order
and decency;]
[(D) Title 10, concerning offenses against public health,
safety, and morals; or]
[(E) Title 4, concerning offenses of attempting or con-
spiring to attempt any of the offenses listed herein.]
(c) - (d) (No change.)
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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DIVISION 4. PROVISION AND




The amendment is proposed under Texas Government Code,
§531.0055, which provides that the HHSC executive com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
DADS; Texas Human Resources Code, §161.021, which pro-
vides that the Aging and Disability Services Council shall study
and make recommendations to the HHSC executive commis-
sioner and the DADS commissioner regarding rules governing
the delivery of services to persons who are served or regulated
by DADS; and Texas Health and Safety Code, Chapter 142,
which provides the Aging and Disability Services Council with
the authority to make recommendations regarding rules gov-
erning licensing and regulation of home and community support
services agencies.
The amendment implements Texas Government Code,
§531.0055, Texas Human Resources Code, §161.021, and
Texas Health and Safety Code, §§142.001 - 142.030.
§97.283. Advance Directives.
(a) An agency must maintain a written policy regarding im-
plementation of advance directives. The policy must be in compliance
with the Advance Directives Act, Health and Safety Code, Chapter 166.
(1) The policy must include a clear and precise statement of
any procedure the agency is unwilling or unable to provide or withhold
in accordance with an advance directive.
(2) Except as provided by paragraph (4) of this subsection,
the agency must provide written notice to an individual of the written
policy required by this subsection. The notice must be provided at the
earlier of:
(A) the time the individual is admitted to receive ser-
vices from the agency; or
(B) the time the agency begins providing care to the in-
dividual.
(3) If, at the time notice is to be provided under paragraph
(2) of this subsection, the individual is incompetent or otherwise inca-
pacitated and unable to receive the notice required by this subsection,
the agency must provide the required written notice, in the following
order of preference, to:
(A) the individual’s legal guardian;
(B) a person responsible for the health care decisions of
the individual;
(C) the individual’s spouse;
(D) the individual’s adult child;
(E) the individual’s parent; or
(F) the person admitting the individual.
(4) If paragraph (3) of this subsection applies, except as
provided by paragraph (5) of this subsection, if an agency is unable,
after a diligent search, to locate an individual listed by paragraph (3) of
this subsection, the agency is not required to provide the notice.
(5) If an individual who was incompetent or otherwise in-
capacitated and unable to receive the notice required by this subsection
at the time notice was to be provided under paragraph (2) of this subsec-
tion later becomes able to receive the notice, the agency must provide
the written notice at the time the individual becomes able to receive the
notice.
(b) (No change.)
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Ofce of the Secretary of State on August 28, 2006.
TRD-200604793
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Kenneth L. Owens
General Counsel
Department of Aging and Disability Services
Earliest possible date of adoption: October 8, 2006
For further information, please call: (512) 438-3734
TITLE 43. TRANSPORTATION
PART 1. TEXAS DEPARTMENT OF
TRANSPORTATION
CHAPTER 8. MOTOR VEHICLE
DISTRIBUTION
SUBCHAPTER C. LICENSES, GENERALLY
43 TAC §8.87
The Texas Department of Transportation (department) pro-
poses new §8.87, Effect of Criminal Conduct of Applicants
and Licensees on Licensure, relating to motor vehicle dealer,
manufacturer, distributor, converter, lessor, lease facilitator, rep-
resentative, and in-transit licenses issued under Occupations
Code, Chapter 2301, Transportation Code, Chapter 503, and
43 TAC Chapter 8, Motor Vehicle Distribution.
EXPLANATION OF PROPOSED NEW SECTION
Occupations Code, Chapter 53, Consequences of Criminal
Conviction, authorizes licensing authorities to use criminal con-
viction information in making licensing decisions. The statute
requires the licensing authority to publish the guidelines used
in implementing the statute. In addition, Occupations Code,
§2301.651 authorizes the department to determine an individ-
ual’s tness to perform the duties required under the license.
The department can deny an applicant or suspend or revoke
a current licensee that the department determines is unt to
perform the duties or carry out the responsibilities of a licensee.
The Texas Transportation Commission (commission) proposes
this new rule to conform with the requirements outlined in
Occupations Code, Chapter 53 and to provide guidelines for
licensing decisions based on Occupations Code, §2301.651.
The business of buying, selling, and exchanging motor vehicles
is of vital importance to the economy of the state of Texas and it
is essential that the public have condence in the oversight and
regulation of the industry. The department considers it important
that licensees and license applicants, including managers, own-
ers, corporate ofcers, partners, and other persons acting in a
representative capacity for an applicant or licensee, be honest,
trustworthy, and reliable in their dealings with the public. In the
course of business, licensees interact with the public in a very
personal manner. Through motor vehicle sales and leases, the
licensee obtains and handles sensitive personal and nancial
information. Due to the complexity of motor vehicle sales and
nancing, the public relies upon representations made by and
information obtained from licensees. This reliance creates op-
portunities for proting from fraudulent or deceptive practices in
motor vehicle transactions. These acts can cause serious nan-
cial harm to individuals who may be victims of deceptive, fraud-
ulent, and illegal acts by persons in the business of selling motor
vehicles.
Proposed new language states that the department has deter-
mined that any felony is an offense of such a serious nature
that a conviction of a felony offense is of prime importance
in determining tness for licensure under Occupations Code,
§2301.651(a)(1). The department has concluded that an in-
dividual should not be licensed until three years have passed
from the completion of the sentence, parole, or community
supervision stemming from the conviction of any felony offense.
The department believes this three-year standard is reasonable
and within the authority of Occupations Code, §2301.651 to
determine tness for obtaining a license.
Under Occupations Code, Chapter 53 the department has de-
termined that an individual convicted of any offense involving the
distribution, sale, nancing, or leasing of motor vehicles, odome-
ter fraud, tax evasion, title fraud, or Vehicle Identication Num-
ber (VIN) plate tampering directly relates to the occupation of
distributing motor vehicles. Issuing a license to such an indi-
vidual would continue to provide the individual the opportunity
to engage in further criminal activity of the same nature. The
department will consider individuals convicted of these types of
offenses on a case-by-case basis to determine the issuance or
renewal of the license, according to the requirements of Occu-
pations Code, Chapter 53.
Proposed new language provides the hearing process for an in-
dividual adversely affected by the new procedures. The appli-
cant or licensee will be notied of the action and will have an
opportunity to request an administrative hearing. The hearing
will be conducted under the provisions of Occupations Code,
§§2301.701 - 2301.713, 2301.806 and 43 TAC Chapter 8, Sub-
chapter B.
Proposed language establishes a revocation for the failure of an
applicant or licensee to notify the department of a conviction.
Additional provisions set out that an applicant whose license or
application has been revoked or denied may not reapply before
the rst anniversary of the revocation or denial. The proposed
language also provides that the department will not refund fees
paid by an applicant if the license is revoked or the application
denied.
Proposed subsection (k) provides that applicants or licensees
who disclosed the conviction prior to December 1, 2006 will not
be affected by the proposed rule. Those individuals who have
had their criminal conviction information reviewed under the pro-
cedures in place prior to the adoption of this rule will not be sub-
ject to denial of renewal or revocation of their license based on
the provisions of the proposed subsections (c) and (d).
FISCAL NOTE
James Bass, Chief Financial Ofcer, has determined that for
each of the rst ve years the new section as proposed is in ef-
fect, there will be no scal implications for state or local govern-
ments as a result of enforcing or administering the new section.
There are no anticipated economic costs for persons required to
comply with the section as proposed.
Brett Bray, Director, Motor Vehicle Division, has certied that
there will be no signicant impact on local economies or over-
all employment as a result of enforcing or administering the new
section.
PUBLIC BENEFIT
Mr. Bray has also determined that for each year of the rst ve
years the section is in effect, the public benet anticipated as
a result of enforcing or administering the new section will be a
reduction in the number of convicted felons and certain other
criminals in the vehicle distribution industry. The reputation and
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sales practices of the industry may improve and the public’s con-
dence in dealers and other licensees may rise. In addition, the
section will simplify the application review process as it relates to
criminal convictions. There will be no adverse economic effect
on small businesses.
PUBLIC HEARING
Pursuant to the Administrative Procedure Act, Government
Code, Chapter 2001, the Texas Department of Transportation
will conduct a public hearing to receive comments concerning
the proposed rules. The public hearing will be held at 9:00 a.m.
on October 3, 2006, in the rst oor hearing room of the Dewitt
C. Greer State Highway Building, 125 East 11th Street, Austin,
Texas and will be conducted in accordance with the procedures
specied in 43 TAC §1.5. Those desiring to make comments or
presentations may register starting at 8:30 a.m. Any interested
persons may appear and offer comments, either orally or in
writing; however, questioning of those making presentations
will be reserved exclusively to the presiding ofcer as may be
necessary to ensure a complete record. While any person with
pertinent comments will be granted an opportunity to present
them during the course of the hearing, the presiding ofcer
reserves the right to restrict testimony in terms of time and
repetitive content. Organizations, associations, or groups are
encouraged to present their commonly held views and identical
or similar comments through a representative member when
possible. Comments on the proposed text should include ap-
propriate citations to sections, subsections, paragraphs, etc. for
proper reference. Any suggestions or requests for alternative
language or other revisions to the proposed text should be
submitted in written form. Presentations must remain pertinent
to the issues being discussed. A person may not assign a
portion of his or her time to another speaker. Persons with
disabilities who plan to attend this meeting and who may need
auxiliary aids or services such as interpreters for persons who
are deaf or hearing impaired, readers, large print or Braille, are
requested to contact Randall Dillard, Director, Public Information
Ofce, 125 East 11th Street, Austin, Texas 78701-2483, (512)
463-8588 at least two working days prior to the hearing so that
appropriate services can be provided.
SUBMITTAL OF COMMENTS
Written comments on the proposed new section may be sub-
mitted to Brett Bray, Director, Motor Vehicle Division, P.O. Box
2293, Austin, Texas 78768-2293. The deadline for receipt of
comments is 5:00 p.m. on October 9, 2006.
STATUTORY AUTHORITY
The new section is proposed under Transportation Code,
§201.101, which provides the commission with the authority
to establish rules for the conduct of the work of the depart-
ment, and more specically, Occupations Code, §2301.005
and §2301.155, and Transportation Code, §503.002, which
authorize the commission to adopt rules as necessary or con-
venient to administer Occupations Code, Chapter 2301 and
Transportation Code, Chapter 503.
CROSS REFERENCE TO STATUTE
Occupations Code, §2301.651 and Transportation Code,
§503.038.
§8.87. Effect of Criminal Conduct of Applicants and Licensees on
Licensure.
(a) For purposes of this section the terms "applicant" and "li-
censee" include a sole proprietor, any ofcers or directors of corpo-
rations, partners and managing partners of partnerships, managers or
members of limited liability companies, limited partners and general
partners of limited partnerships, general managers, and dealer princi-
pals.
(b) In accordance with Occupations Code, §53.021(b), any li-
cense issued to a licensee shall be revoked upon the licensee’s impris-
onment following a felony conviction, felony community supervision
revocation, revocation of parole, or revocation of mandatory supervi-
sion, in any jurisdiction.
(c) A licensee or applicant is deemed unt under Occupations
Code, §2301.651(a)(1) if the applicant or licensee has been convicted
of a felony, or one of the offenses enumerated in subsection (d) of this
section, in any jurisdiction, for which less than three years have elapsed
since the completion of the sentence, parole, or community supervision.
A new, renewal, or amendment application led by such a licensee or
applicant shall be denied.
(d) A new, renewal, or amendment application for a license
may be denied or license revoked if the applicant or licensee has been
convicted of any felony or misdemeanor in any jurisdiction relating to:




(4) title fraud; or
(5) Vehicle Identication Number (VIN) plate tampering.
(e) In determining whether to deny an application under sub-
section (d) of this section, the department shall consider the factors set
out in Occupations Code, §53.022 and §53.023.
(f) Upon determination that a new, renewal, or amendment ap-
plication should be denied or a license revoked, the department will
mail a notice of the denial or revocation to the last known address of
the applicant or licensee by certied mail, clearly stating:
(1) the reason for the denial or revocation;
(2) the effective date of the denial or revocation;
(3) the right of the applicant or licensee to request an ad-
ministrative hearing on the question of denial or revocation; and
(4) if the applicant or licensee wants to protest the denial
or revocation, a request for a hearing must be made in writing to the
department within 20 days of receipt of notice of the denial or revoca-
tion.
(g) Hearings requested under subsection (f) of this sec-
tion shall be conducted under the provisions of Occupations Code,
§§2301.701 - 2301.713, 2301.806, and Subchapter B of this chapter.
(h) The failure of an applicant or licensee to report to the de-
partment a conviction of an offense, other than a Class C trafc vio-
lation, shall be cause for denying, revoking, or suspending the license
under Occupations Code, §2301.651(a)(2).
(i) A licensee or applicant whose license or application is re-
voked or denied under this section may not apply for a new license
before the rst anniversary of the date of the revocation or denial.
(j) The department will not refund fees paid by an applicant if
the license is revoked or denied under this subsection.
(k) Subsections (c) and (d) of this section do not apply to re-
newal or amendment applications if the licensee’s conviction was dis-
closed to the Motor Vehicle Division prior to December 1, 2006.
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This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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CHAPTER 9. CONTRACT MANAGEMENT
SUBCHAPTER A. GENERAL
The Texas Department of Transportation (department) proposes
the repeal of §9.2, contract claim procedure, and new §9.2,
contract claim procedure and §9.6, contract claim procedure for
comprehensive development agreement.
EXPLANATION OF PROPOSED REPEAL AND NEW SEC-
TIONS
The repeal of §9.2 and simultaneous adoption of new §9.2
implement Transportation Code, §201.112 concerning contract
claims. The new section is organized so that the procedures
for ling a contract claim are in chronological order. This is
intended to make the rule easier to use.
The section also includes several new provisions. Section 9.2(c)
concerns contract claims under a comprehensive development
agreement (CDA). The new provision recognizes new §9.6 and
that the CDA may provide the procedure for resolving a claim
under the CDA. The explanation of new §9.6 later in this pream-
ble describes the new procedure authorized for a contract claim
under a CDA.
New §9.2(g)(2)(A) adds a provision concerning the deadline for
ling a claim. The repealed rule required that a claim be led no
later than one year after the department issues acceptance of
the project that is the subject of the contract. The new rule also
species that a claim must be led no later than one year after
the department issues notice to the contractor that it is in default,
or the department terminates the contract. The department be-
lieves the addition of this deadline is reasonable. A contractor
will be able to determine whether it has a claim within one year af-
ter the contractor’s work on the contract ends because of default
or termination. A contractor’s opportunity to le a claim should
not be extended beyond one year simply because the contrac-
tor’s surety or a different contractor continues to work under the
contract.
Section 9.2(g)(2)(C) and (D) adds a requirement that a prime
contractor certify the accuracy of a claim. The provisions are
modeled after federal contract dispute procedure found at 41
USC §605(c) and 48 CFR §33.207. The purpose is to require
the person submitting a claim on behalf of a prime contractor
to review the claim and supporting documentation to ensure its
accuracy and veracity.
Section 9.2(g)(3)(D)(i) and (iii) changes the procedure related to
the contract claim committee’s decision and the claimant’s ac-
ceptance of the decision or failure to respond. The new rule does
not require Texas Transportation Commission (commission) ap-
proval of the settled claim. The department eliminated this re-
quirement because it is not required in Transportation Code,
§201.112. However, the executive director may request the com-
mission approve the settlement. The committee will continue to
give notice to the commission and executive director of a settled
claim.
Section 9.2(h) adds a provision that a claim against the depart-
ment shall be forfeited to the department by any person who cor-
ruptly practices or attempts to practice any fraud against the de-
partment. The provision is modeled after federal law at 28 USC
§2514. The purpose is to give the department an appropriate
remedy in its own contract claim rule should a claimant present
a fraudulent claim. The department does not intend this new
subsection to limit other remedies or actions available in law.
Section 9.2(i) concerns the relation of a contract claim proceed-
ing and sanction proceeding concerning the same contract. This
new subsection supersedes §9.2(b)(3) in the repealed rule. The
new section continues to provide that a contract claim must be
considered by the committee before the claim is considered in
a contested case. However, §9.2(i) also provides that the pro-
cessing of a contract claim is a separate proceeding and shall not
affect the executive director’s assessment of a contract sanction
under Subchapter G of this chapter (relating to Contractor Sanc-
tions). If a contested issue arises (e.g. whether the department
engineer properly defaulted the contractor) that is common to
the two proceedings then the issue shall be resolved in the rst
proceeding referred for a contested case hearing. The depart-
ment intends that if there are two simultaneous proceedings that
they both proceed as expeditiously as possible. But if there is
a contested issue that is litigated in a contested case hearing,
the resolution of the issue should be binding on all subsequent
department proceedings. In addition, if the contested issue re-
lates to a question submitted to the department engineer under
the contract, then the standard by which that decision will be re-
viewed is that it shall be upheld unless it was based on fraud,
misconduct, or such gross mistake as would imply bad faith or
failure to exercise an honest judgment. This is the standard by
which a claim is judged pursuant to Texas Department of Trans-
portation v. Jones Brothers Dirt and Paving Contractors, Inc.,
92 S.W.3d 477 (Tex. 2002). The department believes the new
rule will ensure that the same standard of review applies whether
a contested issue is decided in a claim proceeding or sanction
proceeding. This will make the review of engineer’s decisions
consistent, and not depend on which proceeding happened to
be referred rst for a contested case hearing. New §9.2(i) is
also consistent with §9.102(d) of this chapter (relating to Proce-
dure) concerning sanctions, which provides that the imposition
of sanctions does not affect a contractor’s contractual obligations
or limit the commission’s contractual remedies.
New §9.6 concerns contract claim procedure for a claim under a
CDA. A CDA is an agreement with a private entity that, at a min-
imum, provides for the design and construction, reconstruction,
extension, expansion, or improvement of an eligible project and
may also provide for the nancing, acquisition, maintenance, or
operation of an eligible project. The authorization for the depart-
ment entering into a CDA is Transportation Code, Chapter 223,
Subchapter E. Subchapter E lists the eligible projects. Other
provisions in Transportation Code, §91.054 (rail facilities), and
§227.023 (Trans-Texas Corridor) also authorize the department
to enter into a CDA.
New §9.6 is authorized by Transportation Code, §201.112(a),
which species that the department may, by rule, establish pro-
cedures for the informal resolution of a claim arising out of a con-
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tract for a highway project. Transportation Code, Chapter 223,
Subchapter E, species the procedure by which the department
may enter into a CDA and the department’s authority to agree on
specic matters. Under Transportation Code, §223.203(n) the
department may prescribe the general form of a CDA and may
include any matter the department considers advantageous to
the department. Under Transportation Code, §223.208(b) the
department may include any provision that the department con-
siders appropriate.
The department’s experience using CDAs shows the need for
the new rule. The department has already entered into several
CDAs. As the department has expanded the use of CDAs, the
department has also expanded their scope. This experience in-
dicates that the ability of developers under CDA’s to effectively
raise equity and debt nancing for CDA projects depends on an
administrative process for dispute resolution under which the de-
cision maker is not a party to the CDA, and that produces nality
of decision within a reasonable time.
The department believes it may be necessary that CDAs, and
especially those that include the developer operating and nanc-
ing the project, include a dispute resolution procedure other than
as contemplated in §9.2. New §9.6 is intended to authorize the
executive director to enter into a CDA with a negotiated dispute
resolution procedure. The procedure must comply with Trans-
portation Code, §201.112, and meet the requirements of §9.6.
Section 9.6 includes specic requirements to ensure that a nego-
tiated procedure complies with Transportation Code, §201.112,
and to ensure that the general outline of the procedure is con-
sistent for all CDAs.
Section 9.6(b) describes the applicability of the section to a CDA.
Under a specic CDA, all disputes shall be under the dispute
procedure in §9.2, or all shall be under §9.6, as specied in the
CDA. No CDA shall have some disputes resolved under §9.2
and some under §9.6. If the CDA is silent on the matter then all
disputes shall be resolved under §9.2. The purpose is to have
one procedure apply to all disputes under a CDA so the parties
are sure of the applicable procedure.
Section 9.6(b) also species the matters that are, and are not,
controlled by a disputes board procedure. A disputes board pro-
cedure can be applied to other agreements related to a CDA
provided they are specically identied as being subject to the
disputes board procedure. A disputes board procedure does not
apply to the listed equitable matters over which courts have ju-
risdiction, and to other matters identied in a CDA.
Section 9.6(d) species the mandatory provisions in a disputes
board procedure. There shall be a disputes board that shall con-
sider disputes and issue decisions. Before a dispute is referred
to a disputes board, a CDA shall require that a claim be referred
for informal dispute resolution, optional mediation, or other al-
ternative dispute resolution process. The party making a claim
shall le a certied claim.
Section 9.6(e) species that if a CDA includes a claim procedure
authorized by the section, the claim procedure may include cer-
tain permissive provisions. The subsection authorizes, but does
not require, the provisions because the parties may negotiate a
different procedure that is acceptable and consistent with Trans-
portation Code, §201.112. When the parties negotiate a CDA
they may agree to use the permissive provisions, or agree not
to use them. They may even agree to terms that are contrary to
the permissive terms so long as the claim procedure complies
with the remainder of the section.
The permissive provisions include: a decision of the disputes
board is nal, conclusive, binding upon, and enforceable against
the parties. However, a disputes board decision is subject to re-
view to determine if there was a disputes board error. Whether
there was disputes board error may be referred for a contested
case hearing. If there was a disputes board error then the dis-
pute shall be remanded back to a disputes board. A disputes
board is authorized to direct that an award be paid from the pro-
ceeds of any trust or other pool of project funds that the CDA
provides shall be available for payment of such claims. During
the processing of a claim, the developer and its subcontractors
shall continue work under the CDA, subject to certain specied
exceptions.
The department believes subsections (d) and (e) are authorized
under Transportation Code, §201.112(a). The law authorizes the
department by rule to establish procedures for informal resolu-
tion of a claim. New §9.6 labels the disputes board as a "formal"
dispute resolution procedure. But the department uses this label
only to distinguish the required "informal dispute resolution," the
optional mediation, and mandatory "formal dispute resolution"
required under §9.6(d)(2). The disputes board is "formal" in the
sense that it conducts proceedings on a claim, and makes a de-
cision that is binding on the parties, absent disputes board error.
But the disputes board is informal in the sense that the parties
can change the disputes board procedure if they agree. Also,
a disputes board exists only as authorized in the CDA. It is not
permanent and it is not a governmental entity. The department
believes Transportation Code, §223.203(n) and §223.208(b) au-
thorize the creation of a disputes board procedure.
Section 9.6(f), Pass-through claims, species that a dispute pro-
cedure may provide that a developer who is a party to a compre-
hensive development agreement with the department may make
a claim on behalf of a subcontractor. However, the developer
must be liable to the subcontractor on the claim.
Section 9.6(g) sets additional mandatory requirements that ap-
ply specically to proceedings of a disputes board. The require-
ments limit the authority of a disputes board, and set conict of
interest parameters.
Section 9.6(i) sets additional permissive requirements that apply
specically to proceedings of a disputes board.
Section 9.6(j) sets permissive requirements in the CDA concern-
ing a contested case hearing held under Transportation Code,
§201.112. The scope of a contested case hearing on a dispute
is limited solely to whether a disputes board error occurred upon
the disputes board processing the dispute. The executive direc-
tor’s order remanding a dispute to a disputes board, or the ex-
ecutive director’s order implementing a disputes board decision
following a contested case hearing, are subject to judicial review
under Government Code, Chapter 2001, under the substantial
evidence rule. Review is limited to whether disputes board error
occurred.
Section 9.6(k) species that a disputes board agreement may
provide that the procedural rules for a contested case may adopt,
modify, or not follow the procedural rules in department rules.
Section 9.6(l) claries that the section does not interfere with a
developer’s rights to seek mandamus relief pursuant to Govern-
ment Code, §22.002(c).
Section 9.6(m) concerns whether information exchanged among
the parties during the dispute resolution procedure is conden-
tial.
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FISCAL NOTE
James Bass, Chief Financial Ofcer, has determined that for
each of the rst ve years the new sections as proposed are in
effect, there could be scal implications for state government as
a result of enforcing or administering the proposal. However, the
scal impact cannot be quantied because such impact would be
a function of the number of claims that need to be heard by a dis-
putes board, if any, and the length of time such hearings might
last. There is no history upon which to base such an estimate.
New §9.2 is mostly a reorganized version of the repealed §9.2.
The provisions in new §9.2 that are not in the repealed §9.2 will
not have scal implications. The new provision concerning a si-
multaneous contract claim proceeding and sanction proceeding
may allow for more efcient litigation of disputes, but the potential
costs savings for the department are too unpredictable to mea-
sure.
New §9.6 could have scal implications. The rule allows, but
does not require, the use of a disputes board for resolution of a
contract claim under a CDA. It is difcult to measure the scal
implications for the state because the department will decide on
a case by case basis whether to include a disputes board proce-
dure in a CDA. If the department agrees to use new §9.6, it is not
clear how many disputes will arise under the CDA. Also, assum-
ing a claim arises under a CDA, there would be costs incurred
by the department to process the matter, whether processed un-
der §9.2 or §9.6. If the department agrees to use a disputes
board, the department may incur half the fees and costs of the
disputes board, which could be signicant. But this also means
the department would use less staff resources, namely the ef-
forts of department staff appointed to the contract claim commit-
tee. And under §9.6 the department’s costs to participate in a
contested case hearing also should be much lower. The scope
of the contested case hearing is limited to whether the disputes
board decision was affected by disputes board error. The depart-
ment anticipates being represented in contract claim matters by
the Ofce of the Attorney General, whether the proceeding is un-
der §9.2 or §9.6, and so those costs should be the same.
There will be no loss or gain in revenue to the state. Assum-
ing a party makes a valid claim and is awarded a payment on
the claim, the payment should be attributed to the substantive
agreement in the CDA. The claim procedure itself, whether un-
der §9.2 or §9.6, is not the basis for the loss or gain of revenue.
Sections 9.2 and 9.6 would have no effect on local governments.
Only the department may enter into a CDA with a private devel-
oper.
Bob Jackson, Interim General Counsel, has certied that there
will be no signicant impact on local economies or overall em-
ployment as a result of enforcing or administering the repeal and
new sections. There will be no adverse economic effect on small
businesses.
PUBLIC BENEFIT
Mr. Jackson has also determined that for each year of the rst
ve years the sections are in effect, the public benet anticipated
as a result of enforcing or administering the repeal and new sec-
tions is as follows. New §9.2 will make it easier for the public
to understand the department’s contract claim procedure. The
benets for contractors are the same as the benets for the de-
partment described above. The new rule may allow for more ef-
cient litigation of disputes. There will be some additional costs
incurred by contractors to satisfy the new requirement that a con-
tract claim shall be certied. The department believes the added
costs will be justied by the public benet to ensure the accuracy
and veracity of claims made.
New §9.6 will benet the public because it will facilitate the de-
partment’s use of a CDA to construct transportation facilities.
The department may wish to construct a facility for which cur-
rent federal or state funding does not exist or is inadequate. In
those instances the department may seek to enter into a CDA
with a developer, for example, designing, building, and nancing
the facility. The new rule will give the department more options
to negotiate the CDA. There will be no cost impact on develop-
ers. The rule applies only if the developer agrees to the use of a
disputes board. If a contract dispute arises, the developer would
incur costs to participate in the proceeding whether it is under
§9.2 or §9.6.
PUBLIC HEARING
Pursuant to the Administrative Procedure Act, Government
Code, Chapter 2001, the Texas Department of Transportation
will conduct a public hearing to receive comments concerning
the proposed rules. The public hearing will be held at 9:00 a.m.
on October 4, 2006, in the rst oor hearing room of the Dewitt
C. Greer State Highway Building, 125 East 11th Street, Austin,
Texas and will be conducted in accordance with the procedures
specied in 43 TAC §1.5. Those desiring to make comments or
presentations may register starting at 8:30 a.m. Any interested
persons may appear and offer comments, either orally or in
writing; however, questioning of those making presentations
will be reserved exclusively to the presiding ofcer as may be
necessary to ensure a complete record. While any person with
pertinent comments will be granted an opportunity to present
them during the course of the hearing, the presiding ofcer
reserves the right to restrict testimony in terms of time and
repetitive content. Organizations, associations, or groups are
encouraged to present their commonly held views and identical
or similar comments through a representative member when
possible. Comments on the proposed text should include ap-
propriate citations to sections, subsections, paragraphs, etc. for
proper reference. Any suggestions or requests for alternative
language or other revisions to the proposed text should be
submitted in written form. Presentations must remain pertinent
to the issues being discussed. A person may not assign a
portion of his or her time to another speaker. Persons with
disabilities who plan to attend this meeting and who may need
auxiliary aids or services such as interpreters for persons who
are deaf or hearing impaired, readers, large print or Braille, are
requested to contact Randall Dillard, Director, Public Information
Ofce, 125 East 11th Street, Austin, Texas 78701-2483, (512)
463-8588 at least two working days prior to the hearing so that
appropriate services can be provided.
SUBMITTAL OF COMMENTS
Written comments on the proposed repeal and new sections
may be submitted to Bob Jackson, Interim General Counsel,
Texas Department of Transportation, 125 East 11th Street,
Austin, Texas 78701-2483. The deadline for receipt of com-
ments is 5:00 p.m. on October 9, 2006.
43 TAC §9.2
(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the ofces of
the Texas Department of Transportation or in the Texas Register ofce,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)
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STATUTORY AUTHORITY
The repeal is proposed under Transportation Code, §201.101,
which provides the Texas Transportation Commission (commis-
sion) with the authority to establish rules for the conduct of the
work of the department, and more specically, under Govern-
ment Code, §201.112, which allows the commission by rule to
establish procedures for the informal resolution of a claim aris-
ing out of a contract under the statutes set forth in that section.
New §9.6 is also authorized by Transportation Code, §223.203,
which provides the department may prescribe the general form
of a CDA and may include any matter the department consid-
ers advantageous to the department, and Transportation Code,
§223.208, which provides the department may include in a CDA
any provision that the department considers appropriate.
CROSS REFERENCE TO STATUTE
Transportation Code, §§201.112, 223.203, and 223.208.
§9.2. Contract Claim Procedure.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.




Texas Department of Transportation
Earliest possible date of adoption: October 8, 2006
For further information, please call: (512) 463-8683
43 TAC §9.2, §9.6
STATUTORY AUTHORITY
The new sections are proposed under Transportation Code,
§201.101, which provides the Texas Transportation Commis-
sion (commission) with the authority to establish rules for the
conduct of the work of the department, and more specically,
under Government Code, §201.112, which allows the commis-
sion by rule to establish procedures for the informal resolution
of a claim arising out of a contract under the statutes set forth
in that section. New §9.6 is also authorized by Transportation
Code, §223.203, which provides the department may prescribe
the general form of a CDA and may include any matter the
department considers advantageous to the department, and
Transportation Code, §223.208, which provides the department
may include in a CDA any provision that the department consid-
ers appropriate.
CROSS REFERENCE TO STATUTE
Transportation Code, §§201.112, 223.203, and 223.208.
§9.2. Contract Claim Procedure.
(a) Applicability. A claim shall satisfy the requirements in
paragraphs (1) - (3) of this subsection.
(1) The claim is under a contract entered into and adminis-
tered by the department, acting in its own capacity or as an agent of a
local government, under one of the following statutes:
(A) Transportation Code, §22.018 (concerning the des-
ignation of the department as agent in contracting and supervising for
aviation projects);
(B) Transportation Code, §391.091 (concerning erec-
tion and maintenance of specic information logo, major area shopping
guide, and major agricultural interest signs);
(C) Transportation Code, Chapter 223 (concerning bids
and contracts for highway improvement projects), subject to the provi-
sions of subsection (c) of this section; or
(D) Government Code, Chapter 2254, Subchapters A
and B (concerning professional or consulting services).
(2) The claim is for compensation, or for a time extension,
or any other remedy.
(3) The claim is brought by a prime contractor or by the
department.
(b) Pass-through claim. A prime contractor may make a claim
on behalf of a subcontractor only if the prime contractor is liable to the
subcontractor on the claim.
(c) Claim concerning comprehensive development agreement.
A claim under a comprehensive development agreement (CDA) en-
tered into under Transportation Code, Chapter 223, Subchapter E, may
be processed under this section if the parties agree to do so in the CDA,
or if the CDA does not specify otherwise. However, if the CDA spec-
ies that a claim procedure authorized by §9.6 of this chapter (relating
to Contract Claim Procedure for Comprehensive Development Agree-
ment) applies, then any claim arising under the CDA shall be processed
and resolved in accordance with the claim procedure authorized by §9.6
of this chapter and not by this section.
(d) Denitions. The following words and terms, when used
in this section, shall have the following meanings, unless the context
clearly indicates otherwise, except that when used in subsection (c) of
this section, the terms claim, comprehensive development agreement
and CDA shall have the meanings given such terms stated in §9.6 of
this chapter.
(1) Claim--A claim for compensation, or other dispute, dis-
agreement, or controversy concerning respective rights and obligations
under the contract including any alleged breach or failure to perform
and for remedies.
(2) Claimant--The department or prime contractor who
submits a contract claim under this section.
(3) Commission--The Texas Transportation Commission.
(4) Committee--The Contract Claim Committee.
(5) Department--The Texas Department of Transportation.
(6) Department ofce--The department district, division,
or ofce responsible for the administration of the contract.
(7) Department ofce director--The chief administrative
ofcer of the responsible department ofce; the ofcer shall be a
district engineer, division director, or ofce director.
(8) District--One of the 25 districts of the department.
(9) Executive director--The executive director of the Texas
Department of Transportation.
(10) Prime contractor--An individual, partnership, corpo-
ration, or other business entity that is a party to a written contract with
the state of Texas which is entered into and administered by the depart-
ment under Transportation Code, §22.018, §391.091, Chapter 223, or
Government Code, Chapter 2254, Subchapters A and B.
(11) Project--The portion of a contract that can be separated
into a distinct facility or work unit from the other work in the contract.
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(e) Contract claim committee. The executive director shall
name the members and chairman of a committee or committees to serve
at the executive director’s pleasure. The chairman may add members
to the committee, including one or more district engineers who will
be assigned to the committee on a rotating basis, with a preference, if
possible, for district engineers of districts that do not have a current
contractual relationship with the prime contractor involved in a con-
tract claim.
(f) Negotiated resolution. To every extent possible, disputes
between a prime contractor and the department’s project engineer
should be resolved during the course of the contract.
(g) Procedure.
(1) Exclusive procedure. Except as provided in subsection
(c) of this section, a contract claim shall be led under the procedure
in this subsection. A claim must be considered rst by the committee
before the claim is considered in a contested case hearing.
(2) Filing claim.
(A) The claimant shall le a contract claim after com-
pletion of the contract or when required for orderly performance of the
contract. A claim shall be led no later than one year after the earlier
of the following:
(i) the department issues notice to the contractor that
it is in default, or the department terminates the contract; or
(ii) the department issues nal acceptance of the
project that is the subject of the contract.
(B) The claimant shall le a contract claim request and
a detailed report with the department’s construction division, the de-
partment engineer under whose administration the contract was or is
being performed, or the committee.
(C) If led by a prime contractor, the claim shall include
a certication as follows: I certify that the claim is made in good faith;
that the supporting data are accurate and complete to the best of my
knowledge and belief; that the amount requested accurately reects the
contract adjustment for which the contractor believes the department is
liable; and that I am duly authorized to certify the claim on behalf of
the contractor.
(D) A defective certication shall not deprive the de-
partment of jurisdiction over the claim. Prior to the entry by the de-
partment of a nal decision on the claim the department shall require a
defective certication to be corrected.
(E) The construction division or department engineer
shall forward the contract claim request and detailed report to the com-
mittee.
(3) Evaluation of claim by the committee.
(A) The committee’s responsibility is to gather infor-
mation, study the relevant issues, and meet informally with the prime
contractor if requested. The committee shall attempt to resolve the
claim.
(B) The committee shall secure detailed reports and rec-
ommendations from the responsible department ofce, and may confer
with any other department ofce deemed appropriate by the commit-
tee. If the department is the claimant, the committee shall give the
prime contractor the opportunity to submit a responsive report and rec-
ommendation.
(C) The committee shall afford the prime contractor an
opportunity for a meeting to informally discuss the disputed matters
and to provide the prime contractor an opportunity to present relevant
information and respond to information the committee has received
from the department ofce. Proceedings before the committee are an
attempt to mutually resolve a contract claim without litigation and are
not admissible for any purpose in a formal administrative hearing pro-
vided in subparagraph (D)(ii) of this paragraph. All oral communica-
tions, reports, or other written documentation prepared by department
staff in connection with the analysis of a contract claim are part of the
attempt to mutually resolve a contract claim without litigation, and are
also not admissible for any purpose in a formal administrative hearing
provided in subparagraph (D)(ii) of this paragraph.
(D) The committee chairman shall give written notice
of the committee’s decision on the claim to the department and prime
contractor. The department and prime contractor are presumed to re-
ceive the decision three days after it is sent by United States mail.
(i) If the claimant does not object to the committee’s
decision, the claimant shall le a written statement with the commit-
tee’s chairman stating that the claimant does not object. The claimant
shall le the statement no later than 20 days after receipt of the commit-
tee’s decision. The chairman shall then prepare a document showing
the settlement of the claim including, when required, payment either to
the department or to the prime contractor, and the claimant’s release of
all claims under the contract. The claimant shall sign it. The executive
director may approve the settlement, or may request the commission to
approve the settlement by issuance of an order. The executive director
shall then implement the resolution of the claim, and if contemplated
in the committee’s decision, expend funds as specied in the decision.
(ii) If the claimant objects to the committee’s deci-
sion the claimant shall le a petition with the executive director no later
than 20 days after receipt of the committee’s decision requesting an ad-
ministrative hearing to litigate the claim under the provisions of §§1.21
et seq. of this title (relating to Procedures in Contested Cases).
(iii) If the claimant fails to le a written petition un-
der clause (ii) of this subparagraph within 20 days of receipt of the
committee’s decision, the claimant waives his right to a contested case
hearing. All further litigation of claims on the project or contract by the
claimant shall be barred by the doctrines of issue and claim preclusion.
The chairman shall then prepare an order implementing the resolution
of the claim under the committee’s decision, and stating that further
litigation on the claim is prohibited. The executive director shall then
issue the order and implement the resolution of the claim, and if con-
templated in the committee’s decision, expend funds as specied in the
decision.
(4) Decision after contested case hearing. This paragraph
applies if a contested case hearing has been held on a claim. The ad-
ministrative law judge’s proposal for decision shall be submitted to the
executive director for adoption. The executive director may change a
nding of fact or conclusion of law made by the administrative law
judge or may vacate or modify an order issued by the administrative
law judge. The executive director shall provide a written statement
containing the reason and legal basis for any change.
(h) Claim forfeiture. A claim against the department shall be
forfeited to the department by any person who corruptly practices or at-
tempts to practice any fraud against the department in the proof, state-
ment, establishment, or allowance thereof. In such cases the depart-
ment shall specically nd such fraud or attempt and render judgment
of forfeiture. This subsection applies only if there is clear and con-
vincing evidence that a person knowingly presented a false claim for
the purpose of getting paid for the claim.
(i) Relation of contract claim proceeding and sanction pro-
ceeding.
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(1) Except as provided in paragraphs (2) and (3) of this sub-
section, the processing of a contract claim under this section is a sepa-
rate proceeding and shall not affect the executive director’s assessment
of a contract sanction under Subchapter G of this chapter (relating to
Contractor Sanctions).
(2) If a contested issue arises that is relevant both to a con-
tract claim proceeding and a sanction proceeding concerning the same
contract, the issue shall be resolved in the proceeding that the execu-
tive director refers rst for a contested case hearing under Chapter 1,
Subchapter E of this title (relating to Procedures in Contested Cases).
If the issue is decided in the rst proceeding that decision shall apply
to and be binding in all subsequent department proceedings.
(3) This paragraph applies to a contract under which the
parties agreed to submit questions which may arise to the decision of a
department engineer. If a dispute under the contract leads to a contract
claim proceeding or sanction proceeding, the engineer’s decision shall
be upheld unless it was based on fraud, misconduct, or such gross mis-
take as would imply bad faith or failure to exercise an honest judgment.
§9.6. Contract Claim Procedure for Comprehensive Development
Agreement.
(a) Purpose. This section concerns processing and resolution
of a claim under Transportation Code, §201.112 that arises under a
comprehensive development agreement (CDA).
(b) Applicability.
(1) The executive director may enter into a CDA contain-
ing a claim procedure and provisions authorized by this section. When
a claim arises under a CDA containing a claim procedure authorized by
this section, the requirements of this section apply, §9.2 of this chapter
(relating to Contract Claim Procedure) does not apply, and the parties
shall follow the claim procedure contained in the CDA and shall be
bound by the outcome of the claim procedure. If a CDA does not con-
tain a claim procedure authorized by this §9.6, either by express refer-
ence to this section or by inclusion of provisions required or permitted
by this section, then a claim under the agreement shall be processed
and resolved under §9.2 of this chapter.
(2) The claim procedure and provisions authorized by this
section may be applied to claims that arise under the CDA, related
agreements that collectively constitute a CDA, or other agreements en-
tered into with or for the benet of the department in connection with
the CDA. A CDA shall identify the related agreements and any other
agreements to which the claim procedure and provisions apply.
(3) This section and §9.2 of this chapter do not affect or
impede the department’s or the developer’s rights to seek judicial relief
in connection with the following types of actions or proceedings, and
the claim procedures and provisions in this section or in §9.2 of this
chapter do not apply to such actions:
(A) equitable relief that the department is permitted to
seek to the extent allowed by law;
(B) mandamus action that a developer is permitted to
bring against the department or the executive director under Govern-
ment Code, §22.002(c);
(C) mandamus relief sought by a developer under
Transportation Code, §223.208(e) (relating to termination compensa-
tion and related security obligations); or
(D) other matters or disputes expressly excluded from
the dispute resolution procedures authorized by this section, as speci-
ed in the CDA or other related agreement between the department and
the developer that is part of the CDA.
(c) Denitions. The following words and terms, when used
in this chapter, shall have the following meanings, unless the context
clearly indicates otherwise.
(1) Claim--A claim for compensation, or other dispute, dis-
agreement, or controversy concerning respective rights, obligations,
and remedies under the CDA, or under related agreements that col-
lectively constitute a CDA or other agreements entered into with or for
the benet of the department in connection with the CDA, including
any alleged breach or failure to perform.
(2) Comprehensive development agreement (CDA)--An
agreement with a developer that, at a minimum, provides for the
design and construction, reconstruction, extension, expansion, or im-
provement of a project described in Transportation Code, §223.201(a),
and may also provide for the nancing, acquisition, maintenance, or
operation of such a project. A CDA is also authorized under Trans-
portation Code, §91.054 (rail facilities), and under Transportation
Code, §227.023 (Trans-Texas Corridor). A CDA includes related
agreements that collectively constitute a CDA or other agreements
entered into with or for the benet of the department in connection
with the CDA.
(3) Department--The Texas Department of Transportation.
(4) Developer--The private entity or entities that enter into
a CDA with the department.
(5) Disputes board--A group of one or more individuals ap-
pointed under the terms of a CDA to fairly and impartially consider and
decide a claim between the department and a developer.
(6) Disputes board error--One or more of the following ac-
tions:
(A) a disputes board acted beyond the limits of its au-
thority established under subsection (b)(3) of this section;
(B) a disputes board failed, in any material respect, to
properly follow or apply the procedure for handling, hearing and de-
ciding a claim established under the CDA and the failure prejudiced
the rights of a party;
(C) a disputes board decision was procured by, or there
was evident partiality by a disputes board member due to a conict of
interest (which may be dened in the CDA), misconduct (which may
be dened in the CDA), corruption, or fraud; or
(D) any other error that the parties agree may be the
subject of a contested case hearing, as set out in the CDA.
(7) Executive director--The executive director of the Texas
Department of Transportation.
(8) Party--The department, or a developer who has entered
into a CDA with the department. The department and the developer
are together referred to as the "parties."
(9) SOAH--State Ofce of Administrative Hearings.
(d) Mandatory requirements. A CDA that authorizes the use
of a claim procedure authorized by this section shall include (or incor-
porate by reference) provisions substantially consistent with the provi-
sions in this subsection, but such provisions need not apply to claims
excluded from the claim procedure under subsection (b)(3) of this sec-
tion.
(1) A claim under the CDA that is not resolved by the in-
formal dispute resolution process set forth in the CDA shall be referred
to a disputes board for rendering of a disputes board decision on the
claim.
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(2) The processing of a claim shall include a mandatory in-
formal dispute resolution process, such as mediation, and a mandatory
dispute resolution procedure using a disputes board.
(3) The party making a claim shall include in its notice of
the claim a certication by an authorized or designated representative
to the effect that:
(A) the claim is made in good faith;
(B) to the current knowledge of the party, except as to
matters stated in the notice of claim as being unknown or subject to
discovery, the supporting data is reasonably believed by the party to
be accurate and complete, and the description of the claim contained
in the certication accurately reects the amount of money or other
right, remedy, or relief to which the party asserting the claim reasonably
believes it is entitled; and
(C) the representative is duly authorized to execute and
deliver the certicate on behalf of the party.
(4) The certication required under subsection (d)(3) of
this section, if defective, shall not deprive a disputes board of juris-
diction over the claim. Prior to the entry by the disputes board of a
nal decision on the claim, the disputes board shall require a defective
certication to be corrected.
(e) Permissive requirements. A CDA that provides for a claim
procedure authorized by this section may include (or incorporate by
reference) any or all of the provisions in this subsection, or provisions
substantially consistent with them, and other terms and conditions re-
garding claim resolution that are not contrary to the mandatory require-
ments of this section.
(1) The executive director shall adopt the decision of a dis-
putes board as a ministerial act, subject to a party’s right to request a
contested case hearing in accordance with the terms of the CDA as to
whether disputes board error occurred.
(2) A decision by a disputes board, upon completion of the
procedure required in Transportation Code, §201.112, this section, and
in the CDA, is nal, conclusive, binding upon, and enforceable against
the parties, subject to any appeals allowed by the CDA or this section.
(3) A disputes board, upon issuing a decision on a claim, is
authorized to direct that an award be paid from the proceeds of any trust
or other pool of project funds that the CDA provides shall be available
for payment of such claims.
(4) The executive director’s discretion or actions in con-
nection with the resolution of a claim are limited or may be purely
ministerial in certain circumstances, including:
(A) adoption of the disputes board’s decision absent
disputes board error;
(B) referral of a disputes board decision to SOAH to
determine whether disputes board error occurred; and
(C) issuance of a nal order based on the SOAH admin-
istrative law judge’s proposal for decision.
(5) Certain claims may be categorized and treated by the
parties as expedited claims, and informal resolution procedures shall
be expedited for such claims.
(6) Certain claims may be categorized and treated by the
parties as small claims, and informal resolution procedures shall be
expedited for such claims.
(7) The parties may execute a related disputes board agree-
ment, or similar agreement, which shall be part of the CDA and which
may govern all aspects of the creation of and procedures to be followed
by a disputes board.
(8) The evidence presented to a SOAH administrative law
judge in a hearing regarding a claim, and to the Travis County District
Court in any appeal, may include: the disputes board’s written nd-
ings of fact, conclusions of law, and decision; any written dissenting
ndings, recommendation, or opinions of a disputes board member; all
submissions to the disputes board by the parties; and an independent
engineer’s written evaluations, opinions, ndings, reports, recommen-
dations, objections, decisions, certications, or other determinations,
if any, delivered to the parties pursuant to the CDA and related to the
claim under consideration.
(9) Certain decisions, orders, or determinations of the ex-
ecutive director may be deemed to have been issued as of a certain date,
or after a prescribed number of days, and setting out the parameters of
the deemed decision, order, or determination.
(10) The parties are authorized and required to comply with
all or certain categories of interim orders of the disputes board, includ-
ing discovery and procedural orders.
(11) Except as agreed to by the parties in writing, a disputes
board shall have no power to alter or modify any terms or provisions of
the CDA, or to render any award that, by its terms or effects, would alter
or modify any term or provision of the CDA. Notwithstanding the prior
sentence, a disputes board decision that contains error in interpretation
or application of a term or provision of the CDA but does not otherwise
purport to alter or modify terms or provisions of the CDA may not be
appealed on grounds of such error; and such error does not deprive the
disputes board of power or authority over the claim.
(12) A developer’s claim for termination compensation, or
to enforce the department’s security obligations that secure payment
of termination compensation, is not to be resolved under any dispute
resolution procedure in the CDA. Rather, a developer may exercise its
rights under Transportation Code, §223.208(e) (relating to Terms of
Private Participation) by seeking mandamus against the department.
(13) At all times during the processing of a contract claim,
the developer and its subcontractors shall continue with the perfor-
mance of the work and their obligations, including any disputed work
or obligations, diligently and without delay, in accordance with the
CDA, except to the extent enjoined by order of a court or otherwise
ordered or approved by the department in its sole discretion.
(f) Pass-through claim. A CDA may provide that a developer
who is a party to a CDA with the department may make a claim on
behalf of a subcontractor. In order to make such a claim the developer
must be liable to the subcontractor on the claim.
(g) Mandatory requirements concerning disputes board. A
CDA that authorizes the use of a disputes board shall include (or
incorporate by reference) provisions substantially consistent with the
provisions in this subsection.
(1) A disputes board is not a supervisory, advisory, or fa-
cilitating body and has no role other than as expressly described in the
CDA, including, if applicable, any disputes board agreement.
(2) A disputes board member shall not have a nancial in-
terest in the CDA, in any contract or the facility that is the subject of
the CDA, or in the outcome of any claim decided under the CDA, ex-
cept for payments to that member for services on the disputes board.
Any person appointed as a disputes board member shall disclose to the
parties any circumstances likely to give rise to justiable doubt as to
such disputes board member’s impartiality or independence, including
any bias or any nancial or personal interest in the result of the dispute
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resolution or any past or present relationship with the parties or their
representatives, or developer’s subcontractors and afliates.
(3) The scope of a SOAH contested case hearing on an ap-
peal of a disputes board decision is limited solely to whether disputes
board error occurred.
(h) Punitive damages. A disputes board shall have no power
or jurisdiction to award punitive damages.
(i) Permissive requirements concerning disputes board. A
CDA that authorizes the use of a disputes board may include (or in-
corporate by reference) any or all of the provisions in this subsection,
or provisions substantially consistent with them, and other terms and
conditions regarding the disputes board that are not contrary to the
specic requirements of this section.
(1) Each party shall endeavor to have a standing list of can-
didates from which to select a disputes board member. The CDA may
specify the qualications to be a board member, the procedure by which
a party nominates a person to the list of candidates, and the method by
which the other party may review and object to a proposed candidate.
All disputes board members are chosen from the list of candidates of
the department or of the developer.
(2) A disputes board conducts its proceedings in accor-
dance with procedural rules specied in the CDA. The disputes board
may allow for discovery similar to that allowed under the Texas Rules
of Civil Procedure, and the admission of evidence conforming to the
Texas Rules of Evidence, but may allow for exceptions to or deviations
from such requirements and rules.
(3) The parties may jointly modify the procedure applica-
ble to the disputes board’s proceedings, under the provisions of the
CDA.
(4) During the period that a disputes board member is serv-
ing on a disputes board, neither party may communicate ex parte with
that member. A party may not communicate ex parte with a person on
its list of candidates to be a disputes board member regarding the sub-
stance of a dispute.
(5) Each party is responsible for paying one-half the costs
of all facilities, fees, support services costs, and other expenses of a
disputes board.
(6) A disputes board does not have the authority to order
that one party compensate the other party for attorney’s fees and ex-
penses.
(j) Permissive requirements on a contested case hearing. A
CDA that authorizes the use of a contract claim procedure authorized
by this section may include (or incorporate by reference) any or all of
the provisions in this subsection, or provisions substantially consistent
with them, and other terms and conditions regarding a contested case
hearing that are not contrary to the specic requirements of this section.
(1) The executive director’s referral of a developer’s re-
quest to SOAH for a contested case hearing as to whether a decision by
a disputes board was affected by disputes board error is a purely min-
isterial act.
(2) If a determination is made after a contested case hearing
that disputes board error occurred, the dispute shall be remanded to a
disputes board for further consideration, except that if the error is lack
of authority to hear the claim, the decision of the disputes board shall
be vacated.
(3) The executive director’s issuance of a nal order fol-
lowing a contested case hearing is a purely ministerial act, and that if
by inaction the executive director does not issue a nal order within
the time frame established by the CDA, then a nal order in a form
recommended by the administrative law judge shall be deemed to be
automatically issued.
(4) As allowed by Government Code, §2001.144 and
§2001.145, an order issued by the executive director after a contested
case hearing is nal on the date issued and no motion for rehearing is
required to appeal the nal order.
(5) An executive director’s order remanding a dispute to a
disputes board, or an executive director’s order implementing a dis-
putes board decision following a contested case hearing before SOAH,
are subject to judicial review under Government Code, Chapter 2001,
under the substantial evidence rule. Review is limited to whether dis-
putes board error occurred.
(k) Other department rules on a contested case hearing.
(1) The parties may agree in the CDA to adopt, modify or
not follow procedural provisions, deadlines, evidentiary rules, and any
other matters set out in Chapter 1, Subchapter E of this title (relating to
Procedures in Contested Cases).
(2) In the event of any conict or difference between the
procedures set out in this section or a CDA, and in Chapter 1, Sub-
chapter E, the procedures in this section or the CDA shall govern with
respect to any proceeding before SOAH.
(3) In the event of an appeal to SOAH of a disputes board
decision:
(A) the department shall present a copy of this section
to SOAH as a written statement of applicable rules or policies, under
Government Code, §2001.058(c); and
(B) the parties shall request that the administrative law
judge modify and supplement SOAH contested case procedures as nec-
essary or appropriate, and consider this section, consistent with 1 TAC
§155.3 (relating to Application and Construction of this Chapter).
(C) the parties shall provide the administrative law
judge with a stipulation that the substantive provisions, scope of
review, and procedural provisions of this section and the CDA shall
apply to and govern the contested case proceeding before SOAH,
consistent with 1 TAC §155.39(a) (relating to Stipulations).
(l) Mandamus relief. Nothing in this section shall restrict a
developer’s rights to seek mandamus relief pursuant to Government
Code, §22.002(c) if the executive director fails to perform one or more
of the ministerial acts set out in this section and included in the CDA as
a ministerial act, or any other act specied in the CDA as a ministerial
act.
(m) Condential information.
(1) The parties may agree that, with respect to the manda-
tory informal dispute resolution process required under subsection
(d)(2) of this section, communications between the parties to resolve
a dispute, and all documents and other written materials furnished to
a party or exchanged between the parties during any such informal
resolution procedure, shall be considered condential and not subject
to disclosure by either party.
(2) The parties may agree that with respect to a proceeding
before the disputes board, an administrative hearing before an adminis-
trative law judge, or a judicial proceeding in court, either or both parties
may request a protective order to prohibit disclosure to third persons of
information that the party believes is a trade secret, proprietary, or oth-
erwise entitled to condentiality under applicable law.
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This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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SUBCHAPTER B. HIGHWAY IMPROVEMENT
CONTRACTS
43 TAC §§9.10, 9.11, 9.17
The Texas Department of Transportation (department) proposes
amendments to §§9.10, 9.11, and 9.17, concerning highway im-
provement contracts.
EXPLANATION OF PROPOSED AMENDMENTS
Transportation Code, §361.231 provided for the award of turn-
pike improvement contracts. The section was repealed by H.B.
2702, 79th Legislature, Regular Session, 2005. Transportation
Code, Chapter 223, which is currently cited in the rules, now pro-
vides for the award of highway improvement contracts for tolled
state highways. References to Transportation Code, §361.231
are removed from §9.10, Purpose, and from the denitions of
"Building contract," "Construction contract," and "Maintenance
contract" in §9.11.
To improve clarity, minor changes to rule section citations have
been made in §9.11(23) and §9.11(34).
Transportation Code, §223.0041, authorizes the department to
award a maintenance contract for less than $300,000 to the sec-
ond lowest bidder if the lowest bidder withdraws its bid after bid
opening. This statute further directs the department to adopt
rules governing the conditions under which the withdrawal of the
bid of the lowest bidder and consideration of contract award to
the second lowest bidder will be allowed. Section 9.17 is being
amended to include building maintenance contracts. This will al-
low the department to avoid the detrimental effects of delaying
needed building maintenance.
FISCAL NOTE
James Bass, Chief Financial Ofcer, has determined that for
each of the rst ve years the amendments as proposed are in
effect, there will be no scal implications for local governments
and minimal scal implications for the state as a result of en-
forcing or administering the amendments. The cost savings of
approximately $15,000 per year is due to the fact that the depart-
ment will no longer incur advertising, printing, or administrative
costs associated with the re-bidding process. There are no an-
ticipated economic costs for persons required to comply with the
sections as proposed.
Zane Webb, Director, Maintenance Division has certied that
there will be no signicant impact on local economies or overall
employment as a result of enforcing or administering the amend-
ments.
PUBLIC BENEFIT
Mr. Webb has also determined that for each year of the rst ve
years the sections are in effect, the public benet anticipated as
a result of enforcing or administering the amendments will be
the expedited maintenance of department buildings. There will
be no adverse economic effect on small businesses.
SUBMITTAL OF COMMENTS
Written comments on the proposed amendments to §§9.10,
9.11, and 9.17 may be submitted to Zane Webb, Director,
Maintenance Division, Texas Department of Transportation, 125
East 11th Street, Austin, Texas 78701-2483. The deadline for
receipt of comments is 5:00 p.m. on October 9, 2006.
STATUTORY AUTHORITY
The amendments are proposed under Transportation Code,
§201.101, which provides the Texas Transportation Commission
with the authority to establish rules for the conduct of the work
of the department, and more specically, Transportation Code,
§223.0041, which authorizes the department to adopt rules
regarding the award of certain maintenance contracts to the
second lowest bidder.
CROSS REFERENCE TO STATUTE
Transportation Code, §201.101 and §223.0041.
§9.10. Purpose.
The sections under this subchapter prescribe the policies and proce-
dures governing bidder qualication, bidding, award, and execution of
a contract entered under Transportation Code, Chapter 223, Subchap-
ters A - C [or Transportation Code, §361.231].
§9.11. Denitions.
The following words and terms, when used in this subchapter, shall
have the following meanings, unless the context clearly indicates oth-
erwise.
(1) - (5) (No change.)
(6) Bidder--An individual, partnership, limited liability
company, corporation, or joint venture submitting a bid for a proposed
contract.
(7) - (9) (No change.)
(10) Building contract--A contract entered under Trans-
portation Code, Chapter 223, Subchapter A, [or Transportation Code,
§361.231,] for the construction or maintenance of a department
building or appurtenant facilities. Building contracts are considered to
be highway improvement contracts.
(11) - (14) (No change.)
(15) Construction contract--A contract entered under
Transportation Code, Chapter 223, Subchapter A, [or Transportation
Code, §361.231,] for the construction or reconstruction of a segment
of the state highway system.
(16) - (22) (No change.)
(23) Historically underutilized business (HUB)--Has the
meaning assigned by §9.51(16) [§9.51(17)] of this chapter.
(24) - (25) (No change.)
(26) Maintenance contract--A contract entered under
Transportation Code, Chapter 223, Subchapter A, [or Transportation
Code, §361.231,] for the maintenance of a segment of the state
highway system.
(27) - (33) (No change.)
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(34) Small business enterprise (SBE)--Has the meaning as-
signed by §9.51(22) [§9.51(23)] of this chapter.
§9.17. Award of Contract.
(a) - (c) (No change.)
(d) For a maintenance contract for a building or a segment of
the state highway system involving a bid amount of less than $300,000,
if the lowest bidder withdraws its bid after bid opening, the execu-
tive director may recommend to the commission that the contract be
awarded to the second lowest bidder.
(1) - (4) (No change.)
(e) - (g) (No change.)
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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TITLE 31. NATURAL RESOURCES AND
CONSERVATION
PART 2. TEXAS PARKS AND
WILDLIFE DEPARTMENT
CHAPTER 65. WILDLIFE
SUBCHAPTER A. STATEWIDE HUNTING
AND FISHING PROCLAMATION
DIVISION 1. GENERAL PROVISIONS
31 TAC §65.25
The proposed amendments to §65.25, published in the Febru-
ary 24, 2006, issue of the Texas Register (31 TexReg 1197), is
withdrawn. The agency failed to adopt the proposal within six
months of publication. (See Government Code, §2001.027, and
1 TAC §91.38(d).)
Filed with the Ofce of the Secretary of State on August 28, 2006.
TRD-200604774
DIVISION 2. OPEN SEASONS AND BAG
LIMITS--HUNTING PROVISIONS
31 TAC §§65.54, 65.56, 65.62, 65.66
The proposed amendments to §§65.54, 65.56, 65.62, 65.66,
published in the February 24, 2006, issue of the Texas Register
(31 TexReg 1203), are withdrawn. The agency failed to adopt
the proposal within six months of publication. (See Government
Code, §2001.027, and 1 TAC §91.38(d).)
Filed with the Ofce of the Secretary of State on August 28, 2006.
TRD-200604775
TITLE 40. SOCIAL SERVICES AND ASSIS-
TANCE
PART 19. DEPARTMENT OF FAMILY
AND PROTECTIVE SERVICES
CHAPTER 720. 24-HOUR CARE LICENSING
SUBCHAPTER D. STANDARDS FOR
HABILITATIVE AND THERAPEUTIC FAMILY
HOMES
40 TAC §720.206
The Health and Human Services Commission, on behalf of the
Department of Family and Protective Services withdraws the
proposed repeal of §720.206 which appeared in the March 17,
2006, issue of the Texas Register (31 TexReg 1912).




Department of Family and Protective Services
Effective date: August 24, 2006
For further information, please call: (512) 438-3437
SUBCHAPTER E. STANDARDS FOR FOSTER
FAMILY HOMES
40 TAC §720.236
The Health and Human Services Commission, on behalf of the
Department of Family and Protective Services withdraws the
proposed repeal of §720.236 which appeared in the March 17,
2006, issue of the Texas Register (31 TexReg 1912).




Department of Family and Protective Services
Effective date: August 24, 2006
For further information, please call: (512) 438-3437
SUBCHAPTER F. STANDARDS FOR FOSTER
GROUP HOMES
40 TAC §§720.308, 720.320, 720.321
The Health and Human Services Commission, on behalf of
the Department of Family and Protective Services withdraws
the proposed repeal of §§720.308, 720.320, 720.321, which
appeared in the March 17, 2006, issue of the Texas Register
(31 TexReg 1912).
Filed with the Ofce of the Secretary of State on August 24, 2006.
TRD-200604688
WITHDRAWN RULES September 8, 2006 31 TexReg 7311
Gerry Williams
General Counsel
Department of Family and Protective Services
Effective date: August 24, 2006
For further information, please call: (512) 438-3437
SUBCHAPTER G. STANDARDS FOR
HABILITATIVE AND THERAPEUTIC GROUP
HOMES RESPONSIBLE TO A CHILD-PLACING
AGENCY AND FOR INDEPENDENT
HABILITATIVE AND THERAPEUTIC GROUP
HOMES
40 TAC §720.369, §720.373
The Health and Human Services Commission, on behalf of the
Department of Family and Protective Services withdraws the
proposed repeal of §720.369 and §720.373 which appeared in
the March 17, 2006, issue of the Texas Register (31 TexReg
1912).




Department of Family and Protective Services
Effective date: August 24, 2006
For further information, please call: (512) 438-3437
SUBCHAPTER I. STANDARDS FOR
ASSESSMENT SERVICES
40 TAC §720.602, §720.604
The Health and Human Services Commission, on behalf of the
Department of Family and Protective Services withdraws the
proposed repeal of §720.602 and §720.604 which appeared in
the March 17, 2006, issue of the Texas Register (31 TexReg
1912).




Department of Family and Protective Services
Effective date: August 24, 2006
For further information, please call: (512) 438-3437




DIVISION 1. GENERAL REQUIREMENTS
40 TAC §748.511
The Health and Human Services Commission, on behalf of the
Department of Family and Protective Services withdraws the
proposed new §748.511 which appeared in the March 17, 2006,
issue of the Texas Register (31 TexReg 1940).




Department of Family and Protective Services
Effective date: August 22, 2006
For further information, please call: (512) 438-3437
SUBCHAPTER F. TRAINING AND
PROFESSIONAL DEVELOPMENT
DIVISION 6. ANNUAL TRAINING
40 TAC §748.933
The Health and Human Services Commission, on behalf of the
Department of Family and Protective Services withdraws the
proposed new §748.933 which appeared in the March 17, 2006,
issue of the Texas Register (31 TexReg 1949).




Department of Family and Protective Services
Effective date: August 22, 2006
For further information, please call: (512) 438-3437
SUBCHAPTER I. SERVICE MANAGEMENT
DIVISION 2. EMERGENCY ADMISSION
40 TAC §748.1267
The Health and Human Services Commission, on behalf of the
Department of Family and Protective Services withdraws the
proposed new §748.1267 which appeared in the March 17,
2006, issue of the Texas Register (31 TexReg 1958).




Department of Family and Protective Services
Effective date: August 22, 2006
For further information, please call: (512) 438-3437
SUBCHAPTER J. CHILD CARE
DIVISION 2. MEDICAL CARE
40 TAC §748.1537
The Health and Human Services Commission, on behalf of the
Department of Family and Protective Services withdraws the
31 TexReg 7312 September 8, 2006 Texas Register
proposed new §748.1537 which appeared in the March 17,
2006, issue of the Texas Register (31 TexReg 1964).




Department of Family and Protective Services
Effective date: August 22, 2006
For further information, please call: (512) 438-3437
DIVISION 3. COMMUNICABLE DISEASES
40 TAC §748.1585
The Health and Human Services Commission, on behalf of the
Department of Family and Protective Services withdraws the
proposed new §748.1585 which appeared in the March 17,
2006, issue of the Texas Register (31 TexReg 1966).




Department of Family and Protective Services
Effective date: August 22, 2006
For further information, please call: (512) 438-3437
SUBCHAPTER L. MEDICATION
DIVISION 1. ADMINISTRATION OF
MEDICATION
40 TAC §748.2007
The Health and Human Services Commission, on behalf of the
Department of Family and Protective Services withdraws the
proposed new §748.2007 which appeared in the March 17,
2006, issue of the Texas Register (31 TexReg 1973).




Department of Family and Protective Services
Effective date: August 22, 2006
For further information, please call: (512) 438-3437
DIVISION 7. USE OF PSYCHOTROPIC
MEDICATION
40 TAC §748.2251
The Health and Human Services Commission, on behalf of the
Department of Family and Protective Services withdraws the
proposed new §748.2251 which appeared in the March 17,
2006, issue of the Texas Register (31 TexReg 1977).




Department of Family and Protective Services
Effective date: August 22, 2006
For further information, please call: (512) 438-3437
SUBCHAPTER N. EMERGENCY BEHAVIOR
INTERVENTION
DIVISION 2. TYPES OF EMERGENCY
BEHAVIOR INTERVENTION THAT MAY BE
ADMINISTERED
40 TAC §748.2457
The Health and Human Services Commission, on behalf of the
Department of Family and Protective Services withdraws the
proposed new §748.2457 which appeared in the March 17,
2006, issue of the Texas Register (31 TexReg 1980).




Department of Family and Protective Services
Effective date: August 22, 2006
For further information, please call: (512) 438-3437
SUBCHAPTER T. ADDITIONAL
REQUIREMENTS FOR OPERATIONS
THAT PROVIDE ASSESSMENT SERVICES
DIVISION 3. ASSESSMENT PLAN
40 TAC §748.4367
The Health and Human Services Commission, on behalf of the
Department of Family and Protective Services withdraws the
proposed new §748.4367 which appeared in the March 17,
2006, issue of the Texas Register (31 TexReg 2015).




Department of Family and Protective Services
Effective date: August 22, 2006
For further information, please call: (512) 438-3437
CHAPTER 749. CHILD-PLACING AGENCIES
SUBCHAPTER E. AGENCY STAFF AND
CAREGIVERS
DIVISION 1. GENERAL REQUIREMENTS
40 TAC §749.611
WITHDRAWN RULES September 8, 2006 31 TexReg 7313
The Health and Human Services Commission, on behalf of the
Department of Family and Protective Services, withdraws pro-
posed new §749.611 which appeared in the March 17, 2006,
issue of the Texas Register (31 TexReg 2046).




Department of Family and Protective Services
Effective date: August 23, 2006
For further information, please call: (512) 438-3437
DIVISION 6. CONTRACT STAFF,
VOLUNTEERS, AND STUDENT INTERNS
40 TAC §749.765
The Health and Human Services Commission, on behalf of the
Department of Family and Protective Services, withdraws pro-
posed new §749.765 which appeared in the March 17, 2006,
issue of the Texas Register (31 TexReg 2051).




Department of Family and Protective Services
Effective date: August 23, 2006
For further information, please call: (512) 438-3437
SUBCHAPTER F. TRAINING AND
PROFESSIONAL DEVELOPMENT
DIVISION 6. ANNUAL TRAINING
40 TAC §749.943
The Health and Human Services Commission, on behalf of the
Department of Family and Protective Services, withdraws pro-
posed new §749.943 which appeared in the March 17, 2006,
issue of the Texas Register (31 TexReg 2055).




Department of Family and Protective Serives
Effective date: August 23, 2006
For further information, please call: (512) 438-3437
SUBCHAPTER I. FOSTER CARE SERVICES:
SERVICE PLANNING, DISCHARGE
DIVISION 1. SERVICE PLANS
40 TAC §749.1303
The Health and Human Services Commission, on behalf of the
Department of Family and Protective Services, withdraws pro-
posed new §749.1303 which appeared in the March 17, 2006,
issue of the Texas Register (31 TexReg 2065).




Department of Family and Protective Services
Effective date: August 23, 2006
For further information, please call: (512) 438-3437
SUBCHAPTER J. FOSTER CARE SERVICES:
MEDICAL AND DENTAL
DIVISION 1. MEDICAL AND DENTAL CARE
40 TAC §749.1407, §749.1419
The Health and Human Services Commission, on behalf of the
Department of Family and Protective Services, withdraws pro-
posed new §749.1407 and §749.1419 which appeared in the
March 17, 2006, issue of the Texas Register (31 TexReg 2069).




Department of Family and Protective Services
Effective date: August 23, 2006
For further information, please call: (512) 438-3437
DIVISION 2. ADMINISTRATION OF
MEDICATION
40 TAC §749.1465, §749.1467
The Health and Human Services Commission, on behalf of the
Department of Family and Protective Services, withdraws pro-
posed new §749.1465 and §749.1467 which appeared in the
March 17, 2006, issue of the Texas Register (31 TexReg 2071).




Department of Family and Protective Services
Effective date: August 23, 2006
For further information, please call: (512) 438-3437
DIVISION 8. USE OF PSYCHOTROPIC
MEDICATION
40 TAC §749.1601
The Health and Human Services Commission, on behalf of the
Department of Family and Protective Services withdraws pro-
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posed new §749.1601 which appeared in the March 17, 2006,
issue of the Texas Register (31 TexReg 2075).




Department of Family and Protective Services
Effective date: August 23, 2006
For further information, please call: (512) 438-3437
SUBCHAPTER L. FOSTER CARE SERVICES:
EMERGENCY BEHAVIOR INTERVENTION
DIVISION 2. TYPES OF EMERGENCY
BEHAVIOR INTERVENTION THAT MAY BE
ADMINISTERED
40 TAC §749.2057
The Health and Human Services Commission, on behalf of the
Department of Family and Protective Services withdraws the
proposed new §749.2057 which appeared in the March 17,
2006, issue of the Texas Register (31 TexReg 2083).




Department of Family and Protective Services
Effective date: August 23, 2006
For further information, please call: (512) 438-3437
SUBCHAPTER S. ADOPTION SERVICES:
ADOPTIVE PARENTS
DIVISION 5. PRE-ADOPTION CONSUMMA-
TION ACTIVITIES
40 TAC §749.3723
The Health and Human Services Commission, on behalf of the
Department of Family and Protective Services withdraws the
proposed new §749.3723 which appeared in the March 17,
2006, issue of the Texas Register (31 TexReg 2115).




Department of Family and Protective Services
Effective date: August 23, 2006
For further information, please call: (512) 438-3437
SUBCHAPTER T. ADDITIONAL
REQUIREMENTS FOR CHILD-PLACING
AGENCIES THAT PROVIDE ASSESSMENT
SERVICES
DIVISION 3. ASSESSMENT PLAN
40 TAC §749.3867
The Health and Human Services Commission, on behalf of the
Department of Family and Protective Services withdraws the
proposed new §749.3867 which appeared in the March 17,
2006, issue of the Texas Register (31 TexReg 2117).




Department of Family and Protective Services
Effective date: August 23, 2006
For further information, please call: (512) 438-3437
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TITLE 1. ADMINISTRATION
PART 1. OFFICE OF THE GOVERNOR
CHAPTER 5. BUDGET AND PLANNING
OFFICE
SUBCHAPTER B. STATE AND LOCAL
REVIEW OF FEDERAL AND STATE
ASSISTANCE APPLICATIONS
DIVISION 1. INTRODUCTION AND
GENERAL PROVISIONS OF TEXAS REVIEW
AND COMMENT SYSTEM
1 TAC §5.195
The Ofce of the Governor adopts an amendment to 1 TAC
§5.195 concerning the Texas Review and Comment System
without changes to the proposed text published in the June 16,
2006, issue of the Texas Register (31 TexReg 4819).
The amendment adds 28 new programs for review, deletes 19
programs no longer in existence or no longer of widespread in-
terest and conforms programs numbers to current listings in the
Catalog of Federal Domestic Assistance.
No comments were received regarding adoption of the amend-
ment.
The amendment is adopted under Government Code, Title
7, §772.004 and §772.005, and the Local Government Code,
Chapter 391, §391.008, which authorizes the Ofce of the
Governor to provide for review of state and local applications
for grant and loan assistance and to establish policies and
guidelines for review and comment. Chapter 391 of the Lo-
cal Government Code requires certain applicants for state or
federal assistance to submit their applications for review to
the appropriate regional planning commissions and directs the
governor to issue guidelines for carrying out such reviews.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Of¿ce of the Governor
Effective date: September 17, 2006
Proposal publication date: June 16, 2006
For further information, please call: (512) 463-3471
TITLE 16. ECONOMIC REGULATION
PART 2. PUBLIC UTILITY
COMMISSION OF TEXAS
CHAPTER 25. SUBSTANTIVE RULES
APPLICABLE TO ELECTRIC SERVICE
PROVIDERS
SUBCHAPTER S. WHOLESALE MARKETS
16 TAC §§25.502, 25.504, 25.505
The Public Utility Commission of Texas (commission) adopts an
amendment to §25.502, relating to Pricing Safeguards in Mar-
kets Operated by the Electric Reliability Council of Texas; new
§25.504, relating to Wholesale Market Power in the Electric Reli-
ability Council of Texas Power Region; and new §25.505, relating
to Resource Adequacy in the Electric Reliability Council of Texas
Power Region. The amendment and new rules are adopted with
changes to the proposed text as published in the March 10, 2006,
issue of the Texas Register (31 TexReg 1575).
The amendment and new rules establish basic elements of the
Energy Reliability Council of Texas (ERCOT) wholesale market
design, under authority given the commission under Chapter 39
of the Public Utility Regulatory Act (PURA).
The amendment and new sections are needed to address the
interrelated issues of market power, high prices induced by
scarcity, investment in generation, and the ability of electricity
customers to respond to high prices by reducing demand.
PURA Chapter 39, adopted in 1999, established the framework
to implement a competitive electricity market in Texas. In adopt-
ing PURA Chapter 39, the Legislature announced the legislative
policies and purposes that supported the implementation of cus-
tomer choice. The Legislature specically indicated, in PURA
§39.001(a), that Chapter 39 was enacted "to protect the pub-
lic interest during the transition to and in the establishment of a
fully competitive electric power industry." Recognizing that the
electricity market in ERCOT would not be fully competitive at the
time the retail market opened in January 2002, the commission
adopted certain provisions to help protect the public interest dur-
ing the transition to competition.
In Docket Number 23220, Petition of the Energy Reliability Coun-
cil of Texas for Approval of the ERCOT Protocols, Order on Re-
hearing (June 1, 2001), the commission found that the establish-
ment of bid caps (or offer caps) was a necessary "circuit breaker"
or backstop to prevent the possible exercise of market power by
generation entities. Accordingly, the commission ordered ER-
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COT to establish an offer cap of $1,000 per mega-watt-hour
(MWh) for energy that it procures from generation resources.
The offer cap was to expire on July 4, 2003 because the com-
mission anticipated that by that date, "any generation entity mar-
ket power issues will have been better addressed through other
means." The Order on Rehearing in Docket Number 23220 also
directed ERCOT to le a report with the commission, by October
1, 2001, concerning the implementation of the ERCOT Protocols
and recommending various wholesale market design changes.
The commission considered ERCOT’s report in Docket Number
24770, Report of the Energy Reliability Council of Texas (ER-
COT) to the PUCT Regarding Implementation of the ERCOT
Protocols. On August 23, 2002, the commission issued Order
No. 14 in Docket Number 24770, requiring that the offer price
for ancillary services provided to the ERCOT system could not
exceed $1,000/MWh for energy and $1,000/mega-watt (MW) per
hour for capacity. On April 23, 2002, the commission issued Or-
der No. 20, lifting the July 4, 2003 expiration date for the offer
cap established in Docket Number 23220. In its nal Order in
Docket Number 24770, the commission indicated that it would
periodically review the continued need for offer caps.
Also in Docket Number 24770, the commission considered the
effect that "hockey-stick" bidding had upon prices for balanc-
ing energy during an ice storm on February 24 - 25, 2003. On
May 29, 2003, the commission issued Order No. 22, in which it
concluded that it was appropriate to protect the ERCOT mar-
ket from the impact of hockey-stick bidding and ordered ER-
COT to implement a mitigation procedure known as the Modi-
ed Competitive Solution Method (MCSM), which limited the im-
pact of hockey-stick bidding when conditions in the ERCOT mar-
ket suggested that physical or economical withholding might be
present. To provide a further deterrent to inappropriate bidding
and other forms of gaming, the commission required ERCOT to
adopt a "sunshine policy," identifying any bidder who submitted
a balancing energy bid in excess of $900 whenever the market
clearing price for energy (MCPE) exceeded $900. This com-
plemented the policy already in the ERCOT Protocols requiring
next-day identication of entities submitting up balancing energy
offers priced higher than $300 per MWh or down balancing en-
ergy offers priced less than -$300 per MWh. The commission
also indicated that it would defer consideration of other mitiga-
tion methods to a subsequent rulemaking project dealing more
broadly with market-failure mitigation.
Subsequent to Docket Number 24770, the commission adopted
§25.502, relating to Pricing Safeguards in Markets Operated
by the Electric Reliability Council of Texas, effective January 9,
2005. Section 25.502(h) codied the offer caps established in
Docket Number 24770. Section 25.502(d) changed the level
at which the "sunshine policy" established in Docket Number
24770 was initiated from $900 per MWh to $300 per MWh, to
reect a Protocol revision voluntarily adopted by ERCOT market
participants.
In July 2002, the commission initiated Project Number 26201,
Rulemaking to Address Enforcement of Wholesale Market
Rules, to address the possibility of market power abuse or other
forms of market manipulation in the ERCOT market. Project
Number 26201 culminated in the adoption of §25.503 of this
title, relating to Oversight of Wholesale Market Participants, in
February 2004. Section 25.503 established the standards that
the commission applies in monitoring the activities of entities
participating in the ERCOT market, and includes provisions
listing the duties of market participants and identifying certain
prohibited activities. In comments led in Project Number
26201, some persons suggested that it would be benecial if
the commission dened the term "market power" as used in
§25.503. Because such action was beyond the scope of Project
Number 26201, the commission did not adopt a denition of
"market power" at that time, but indicated that a denition would
be proposed in a future rulemaking project. The commission
instituted Project Number 29042, Rulemaking on Denition of
Wholesale Electric Market Power in the ERCOT Power Region,
in December 2003.
In Docket Number 23220, the commission also considered the
issue of maintaining an adequate planning reserve margin in
ERCOT after the implementation of competition. The commis-
sion noted the healthy reserve margin then available in ERCOT
(about 25% over forecasted rm demand for summer, 2001)
but was concerned whether there were appropriate incentives
to maintain a sufcient reserve margin in the future. The com-
mission expressed a desire to rely upon market forces to the
greatest extent possible but stated that it "must decide whether
the adequacy of reserve margins should be left to market forces,
or whether regulations should be created to help ensure a min-
imum reserve margin and, if so, what regulatory method should
be used." In June 2001, the commission initiated Project Number
24255, PUC Investigation of the Need for Planning Reserve Mar-
gin Requirements, to investigate whether the adequacy of gen-
erating-capacity reserve margins should be left to market forces,
or whether other means should be created to help ensure a min-
imum reserve margin.
In October 2005, the commission consolidated these different
subjects into a single project so that the impact of revisions in
one area could be reected in the other subjects if necessary.
This would facilitate a consistent approach to these important
subjects. As a result, in October 2005, the commission merged
Projects Nos. 24255 and 29042 into the current project, Project
Number 31972. Additionally, the commission decided that is-
sues related to MCSM would also be reviewed in this project.
In this project, the commission is adopting a denition of the term
"market power" that is consistent with the denition that is com-
monly used by the courts. The adoption of this denition will
provide additional certainty to market participants as to how the
commission will apply the provision of §25.503. The denition
will also assist the independent market monitor (IMM) appointed
pursuant to §25.365 of this title, relating to Independent Market
Monitor, in performing its duties. As a result, the commission
anticipates that the commission’s ability to identify and address
market power abuses will be enhanced.
One of the broad objectives of this project is to change the market
rules to provide greater assurance that generation companies
and developers will invest in the resources needed to supply the
electric needs of customers in ERCOT. The means that the com-
mission is adopting to do so is to allow prices to rise in response
to a scarcity of resources in the market. The chief alternative to
allowing energy prices to rise, in order to provide incentives for
investment, is to establish a formal capacity market. The com-
mission considered, earlier in this project, adopting a capacity
market for the ERCOT region. Some other regions of the coun-
try have tried to provide incentives for investment in generation
capacity by adopting capacity markets, such as the installed ca-
pacity or ICAP market in the PJM Interconnection. The commis-
sion concluded that such markets represent additional regula-
tion, rather than a market approach to providing incentives for
investment. These markets have been costly to customers, and
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there have also been questions about whether they are effective
in inducing developers to invest in new generating facilities. The
Federal Energy Regulatory Commission said of such markets in
its 2004 Staff report on the state of the markets:
The capacity markets of the Northeast are one major effort to
address this issue. Other possible approaches include letting
energy prices rise to clear the market and traditional utility plan-
ning. Much of the country has no obvious market mechanism to
signal the need for new building in advance of shortages. The
success of capacity markets in addressing the issue is not yet
proven.
Allowing energy prices to rise involves modifying the existing
offer caps in the market and repealing MCSM. MCSM was in-
tended to serve as a mitigation procedure to protect the market
from the impact of hockey-stick bidding in circumstances unlikely
to be related to true supply scarcity. It has served that purpose
but has also resulted in unpredictable after-the-fact adjustments
in market prices, which have undermined the incentive value of
high prices in the balancing energy market. The rules adopted
in this order, along with features of the new nodal market to
be implemented in 2009, will address a broader set of market
design issues in a way that should eliminate the concern over
hockey-stick bidding in the ERCOT market. The commission’s
enhanced enforcement capability, as well as the additional dis-
closures required by the rules, will deter market manipulation
more effectively than MCSM. Accordingly, the rule as adopted
requires ERCOT to stop using MCSM as of October 1, 2006.
The level of planning reserve margins in ERCOT remains ade-
quate but has declined since the commission addressed the sub-
ject in Docket Number 23220. Because of this, the commission
has reviewed the offer caps and disclosure requirements that it
imposed as part of that decision and the decision in Docket Num-
ber 24770. Offer caps, like MCSM can mitigate high prices that
would otherwise result from scarcity of resources in the market.
The ERCOT market has continued to mature since that time. In
addition, prior concerns about the commission having sufcient
enforcement tools to prevent market power abuse have been
addressed. Therefore, in order to encourage the development
of additional resources in Texas, the offer caps previously es-
tablished in §25.502(h) are replaced with a series of offer caps
that will increase gradually as ERCOT moves toward the im-
plementation of a nodal market in 2009. To further the "sun-
shine policy" that the commission announced in Docket Number
24770 related to hockey-stick bidding, the commission is requir-
ing additional public disclosure of disaggregated pricing data by
market participants. Greater transparency of pricing information
should deter generation companies from offering unreasonably
high prices and should permit broader scrutiny of questionable
prices by other market participants and the general public. This
broad scrutiny should help in the identication of prices that are
the result of market manipulation or market power abuse. These
two issues (the level of the price caps and the disclosure rules)
are interrelated in their effect on the ERCOT market, and they
are a part of a coherent approach to modifying the ERCOT mar-
ket rules.
The adopted rules also require ERCOT to prepare various re-
ports based upon information provided by market participants,
which will allow the commission and other interested persons to
monitor the ERCOT reserve margin and need for resources on
an on-going basis. This information will enable buyers, sellers
and investors to forecast more accurately the need for additional
electrical supply in a timely manner and to take appropriate ac-
tion.
The adopted rules use competitive rather than regulatory meth-
ods to achieve the goals of PURA, considering the current stage
of development of the ERCOT market. As adopted, the rules are
necessary to meet the legislative policy of protecting the public
interest during the transition to and in the establishment of a fully
competitive electric power industry. The amendment and new
sections are competition rules subject to judicial review as spec-
ied in PURA §39.001(e). The amendment and new sections
are adopted under Project Number 31972.
Comments on the published proposal were received from The
Alliance for Retail Markets (ARM); CenterPoint Energy Houston
Electric, LLC, (CenterPoint); City of Austin d/b/a/ Austin Energy
(Austin Energy); City Public Service of San Antonio, d/b/a/ CPS
Energy (CPS Energy); Comverge, Inc.; Constellation Energy
Commodities Group, Inc. and Rio Nogales Power Project, L.P.
(Constellation Energy); Denton Municipal Electric (DME); the
Electric Reliability Council of Texas, Inc. (ERCOT); Energy Data
Source LP (EDS); FPL Energy, LLC; Good Company Associates
Inc. (Good Company); Lower Colorado River Authority (LCRA);
NRG Texas LLC (NRG); Nucor Steel-Texas (Nucor); Occiden-
tal Chemical Corp. (Occidental); Ofce of Public Utility Counsel
(OPC); Reliant Energy, Inc. (Reliant); South Texas Electric Co-
operative, Inc. (STEC); Texas Electric Cooperatives, Inc. (TEC);
Texas Industrial Energy Consumers (TIEC); TXU Cities Steering
Committee (TXU Cities); TXU Generation Company LP and TXU
Portfolio Management Company LP (collectively, TXU Whole-
sale); a group comprising Chaparral Steel, EDS, Frontier Asso-
ciates LLC, and Good Company Associates (collectively, Vari-
ous parties interested in demand-side issues, or Various Par-
ties); and a group comprising American National Power, Inc.,
Constellation Energy Commodities Group, Coral Power, LLC,
Exelon Generation Co., L.L.C., FPL Energy, LLC, NRG, Sem-
pra Global, and SUEZ Energy Marketing NA, Inc. (collectively,
Joint Commenters).
Reply comments were received from ARM, CPS Energy, ER-
COT, Joint Commenters, Nucor, OPC, Reliant, STEC, TEC, TXU
Wholesale, and TXU Cities.
A public hearing on the amendment and proposed sections was
held at commission ofces on May 2, 2006, at 9:30 a.m. The
comment at the public hearing was limited to a request that the
commission provide general clarication about what it expects
an energy-only market to provide, and about the role of reserve
forecasting. The commission’s discussion herein of issues
raised in written comments addresses CenterPoint’s request.
Preamble questions
In the preamble of the proposed rule as published in the Texas
Register, the commission invited interested persons to comment
on specic questions posed by the commission. The questions,
along with the comments and the commission’s responses are
presented prior to a discussion of other comments on the pro-
posed rules.
1. Denition of market power. The term "exclude competition"
is used by the U.S. Supreme Court in the seminal antitrust case
U.S. v. E.I. duPont de Nemours & Co., 351 U.S. 377, 76 S.Ct.
994, 100 L.Ed.2d 1264 (1956). Earlier versions of this proposed
rule replaced "exclude" with "impair." Please comment on which
term would be more suited to a denition of market power appli-
cable to a wholesale electricity market.
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OPC, Reliant, STEC and TEC favored use of the word "impair."
Reliant said that "exclude" would set a more difcult standard for
a nding of market power, as it would preclude the commission
from acting until an entity alleged that it was the victim of anticom-
petitive behavior that either prevented it from entering the market
or forced it to exit the market. Reliant further said that "impair"
was not inconsistent with the Supreme Court’s use of "exclude"
in determining the standard for a violation of the Sherman An-
titrust Act. While a nding that an entity "impaired competition"
does not rise to the level of a violation of antitrust laws, Reliant
said, PURA does not require such a standard. PURA §39.157(a)
denes market power abuse as practices that "unreasonably re-
strict, impair or reduce the level of competition," Reliant noted.
The commission’s responsibility is to allow competition to work,
Reliant said, and the commission has the discretion to deter-
mine that market power has impaired competition to the point of
requiring a solution without waiting for a violation of the Sherman
Antitrust Act.
TEC said the ability to impair competition was of primary con-
cern to its members. It asserted that the largest generators in
ERCOT do not need to exclude competition in order to benet
from abusive market behavior, adding that their sheer size allows
them to benet simply by withholding generation from the mar-
ket, thereby abusing wholesale consumers in the marketplace.
In its reply comments addressing various commenters, however,
TEC expressed its concerned that the proposed market power
rules have been compromised to the degree that no rm could be
proven to have market power, and that the future of the ERCOT
power market will be marked by recurrent price spikes, which
will amount to nothing more than a wealth transfer from buyers
to sellers participating in the Up Balancing Energy (UBES) mar-
ket.
STEC said that "impair" was more suitable to use in the deni-
tion of market power in a competitive wholesale power market
that has not been fully developed. STEC said that while a gen-
erator knows it cannot exclude another party from entering into
competition in the short term, an entity with market power can
place more risk on competitors, force smaller parties to raise
their prices to a level that is no longer competitive, and then
undercut the prices long enough to weaken the competitor so
it can no longer compete. By the time the larger generator ac-
complished its goal of erecting a barrier to entry, STEC said, the
competitive market will have failed. STEC concluded that it is
in the exercise of market power in the smaller incremental steps
that must be recognized.
On the other hand, Austin Energy, Joint Commenters, NRG, and
CPS Energy favored the term "exclude." Austin Energy said "ex-
clude competition" was appropriate if the commission’s intent is
to rely on the DuPont decision and its related case law. Austin
Energy asked for clarication as to whether the test for market
power is the ability to control prices and exclude competition.
CPS Energy also said use of "exclude" would permit the use of
the substantial case law. However, CPS Energy further said that
the denition should explicitly except periods of scarcity, say-
ing that it would be inappropriate to apply a denition of market
power to such periods.
NRG commented that "impair" was vague, and that the commis-
sion should augment its proposed denition with that used by
the U.S. Department of Justice (DOJ) in its "Horizontal Merger
Guidelines." NRG also said the rule should clarify that "compet-
itive levels" of prices include the levels of scarcity prices neces-
sary for an energy-only market to succeed.
Joint Commenters said that the term "exclude" comports with
antitrust law, is supported by PURA, and ts the market power
abuses in question. "Impair" is too vague and too broad, the
group said.
TXU Wholesale recommended that the commission abandon the
DuPont denition and instead adopt the denition included in
the DOJ’s "Horizontal Merger Guidelines." TXU Wholesale said
that using a denition that simply captures any ability to con-
trol prices appears susceptible to use as a way to apply a piv-
otal-supplier test, which does not properly test for market power.
TXU Wholesale said the pivotal-supplier test has been rejected
by the commission and should not be resurrected through an
overly broad and incorrect denition of market power. In reply
comments, Joint Commenters agreed with TXU Wholesale that
the DOJ denition is clearer than the denition in the proposed
rule and repeated their preference for the DOJ denition. Joint
Commenters said they supported the denition in the proposed
rule (using "exclude") as a way of resolving a contentious issue,
but added that they would oppose excluding the legal precedents
surrounding the DOJ denition from the application of the deni-
tion in the proposed rule.
TXU Cities supported a denition that accounts for the use of in-
dividual or collective means to raise prices above a competitive
level, but stated that the commission should not include the con-
cept of trying to identify the ability to control prices focused upon
a single generation entity. The denition proposed by TXU Cities
focused on "the existence of market prices for energy and capac-
ity together above a competitive level," without testing whether
such prices were caused by any individual entity.
Commission response
The commission nds that the denition contained in the DuPont
case is appropriate for use in determining the existence of mar-
ket power in the ERCOT markets. Under this denition, market
power exists if an entity has the ability to control prices or the
ability to exclude competition.
The commission declines to adopt the denition of market power
contained in the DOJ’s "Horizontal Merger Guidelines" as pro-
posed by some commenters. The DOJ denition is too narrow
and does not reach all of the aspects of market power that the
commission must address under PURA §39.157. In a statement
to the Committee on the Judiciary of the United States House
of Representatives on July 28, 1999, the DOJ acknowledged
that its authority "to enforce the antitrust laws with respect to
the electric power industry does not sufciently address the abil-
ity of electric utilities to exercise market power that can thwart
free competition within the industry." The Guidelines clearly in-
dicate that they are only concerned with "horizontal acquisitions
and mergers subject to ... section 1 of the Sherman Act." The
courts have held that section 1 of the Sherman Act only applies
to concerted action, not unilateral conduct. Monsanto Co. v.
Spray-Rite Service Corp., 465 U.S. 752, 104 S.Ct. 1464, 79
L.Ed.2d 775 (1984). Courts may impose antitrust liability on the
basis of unilateral conduct only under section 2 of the Sherman
Act, which prohibits monopolization and attempts to monopo-
lize. Aspen Skiing Co. v. Aspen Highlands Skiing Corp., 472
U.S. 585, 105 S.Ct. 2847, 86 L.Ed.2d 467 (1985). The types
of market power abuses that the commission is charged with
addressing under PURA §39.157 are primarily based upon uni-
lateral conduct (e.g., withholding of production), although col-
lusion by multiple parties is also included. These actions are
more analogous to violations of section 2 of the Sherman Act.
In contrast, PURA §39.158 deals with mergers and acquisitions
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and species a standard of review not based on the denition
of "market power" but based on the level of installed generation
capacity specied in PURA §39.154. This analysis is analogous
to the DOJ’s use of market share analysis to determine whether
concerted action violates section 1 of the Sherman Act. Accord-
ingly, the commission nds that the denition of market power
used by the DOJ for reviewing mergers is not sufcient for all
of the types of conduct that the commission must review under
PURA §39.157. The commission nds that the denition from
the DuPont case, which is used in cases involving section 1 of
the Sherman Act, is more appropriate for the determination of
the existence of "market power" in the ERCOT markets.
In adopting this denition, the commission stresses two impor-
tant points. First, simply having market power is not a violation
of PURA or commission rules. The existence of market power
is a necessary precondition to a nding of market power abuse,
but by itself it does not imply any wrongdoing. Second, the de-
nition of market power addresses capability and therefore need
only address what an entity can do. The denition does not re-
quire that market power be exercised before it can be found to
exist.
Although the commission is not using the term "impair compe-
tition" as some parties suggested, that does not mean that the
commission will not review whether a market participant’s ac-
tions can impair competition in ERCOT. PURA §39.157 clearly
directs the commission to address market power abuses, which
include practices that "tend to unreasonably restrict, impair, or
reduce the level of competition." (Emphasis added.) The com-
mission notes that the denition of "exclude" in Webster’s Ninth
New Collegiate Dictionary includes "to expel or bar esp. from a
place previously occupied," as well as "to prevent or bar the en-
trance of." Therefore, the use of the term "exclude competition"
covers both actions that prevent new participants from entering
the market and actions that cause existing participants to leave
the market. In response to the comments requesting that the
commission use the term "impair competition," the commission
is adding the statutory denition of "market power abuse" to the
adopted rule. This will provide assurances to those commenters
that the commission is cognizant of its statutory role under PURA
§39.157 and will clarify the commission’s intent in adopting the
DuPont denition of "market power."
The adoption of the DuPont denition does not mean that the
commission has rejected the pivotal-supplier test as a market
power screen. While the rule does not require the use of a piv-
otal-supplier test, neither does it preclude its use in determining
the existence of market power. The commission believes that it is
premature to rule on the appropriateness of using a pivotal-sup-
plier test for two reasons. First, the soon-to-be-appointed In-
dependent Market Monitor (IMM) should be given enough ex-
ibility to make an initial determination, in accordance with the
IMM’s own professional judgment, concerning what type of mar-
ket power screen--including a pivotal-supplier test--is appropri-
ate for the ERCOT market. Second, in the absence of the IMM’s
recommendations concerning market power screens, the com-
mission prefers at this time to judge the appropriateness of any
particular market power test and its detailed methodology in the
context of an enforcement proceeding where such a test is being
used as evidence of market power. To be clear, the commission
did not reject the pivotal-supplier test; it rejected the idea that
this rule should endorse any particular test. A party may choose
to offer a pivotal-supplier test as evidence of market power, and
if sufciently supported, the test may be found valid by the com-
mission.
The commission declines to adopt the denition of market power
proposed by TXU Cities. The analysis of market power, as courts
have developed it in the context of antitrust law, focuses on the
size and other advantages of particular rms in a relevant mar-
ket. The analysis may include an examination of whether a rm
may be able to set prices at levels that are above the competi-
tive market price. Nonetheless, the focus is on particular rms,
and the commission concludes that a similar analysis is required
here. It appears that TXU Cities’ denition would result in all mar-
ket participants being found to have market power if even one
generator received "excessive returns." The commission also
concludes that PURA primarily focuses on specic rms and
their size and conduct. To the extent that market power ex-
ists and is exercised by groups of market participants, it may be
addressed through the prohibition on collusion contained within
PURA §39.157 and §25.503(g)(6) of this title. PURA §39.001 ev-
idences a clear Legislative policy to support competition in the
production and sale of electricity. The overbroad denition of
market power proposed by TXU Cities conicts with this policy.
2. Disclosure of disaggregated data. With respect to proposed
§25.505(f), the commission seeks comment on potential com-
mercial impacts of disclosing disaggregated, resource/qualied
scheduling entity (QSE) specic, offer and quantity information
two days after real-time and disclosing other information after
30 days. The commission has received general comments on
the potential impacts of the disclosure of disaggregated offer in-
formation, but requests that commenters please articulate clear
examples of potential commercial impacts to your company that
will result from disclosure of each specic type of information and
how the rule could be revised to address those impacts.
OPC supported the market-transparency provisions of
§25.505(f), saying that disclosure would bring tremendous
benets to the market and that market participants will likely
be able to make better business decisions with the added
information than without. It said the commission should analyze
the consequences of asymmetric information in the market, i.e.
the ability of some market participants to glean the information
on their own while the information is unavailable to others.
Noting that ancillary service capacity offers and energy offer
curve information are the most critical pieces of information to
be made available under the rule, Reliant recommended making
aggregate data available within 24 hours. Entity-specic data
for entities that do not qualify for the market power exemption
established by §25.504 should be disclosed within 48 hours,
with other entities’ data disclosed later (but sooner than 30
days.) Reliant noted that any potential commercial impacts
on entities due to this increased market transparency must be
balanced with the necessity for load-serving entities to have
condence that market prices are driven by competition, not by
abuses of market power. Reliant added that dynamic schedules
are not as crucial as offer curve data and could be disclosed
later. It also noted, however, that in a nodal market entities
could provide generation output schedules for resources not
providing an energy offer curve, which could be a method of
exercising market power.
Reliant also said that because "rm scheduled load" and "sched-
uled load" are not dened terms in the protocols for a nodal mar-
ket, "rm" should be deleted in reference to a nodal market. It
said further that "bids with ’up to’ limits" would be appropriate.
Reliant also noted that ERCOT will be unable to post actual load
data as required by subsection (f)(2)(D) until settlement is com-
plete 180 days after the operating day.
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Austin Energy recommended disclosing disaggregated data af-
ter 30 days (rather than 48 hours) and aggregated data after 60
days (rather than 30 days). Generally, Austin Energy said that
untimely disclosure could give an asymmetric advantage to sell-
ers, allowing sellers to articially raise prices to consumers. It
cited disclosure of resource output and self-arranged quantities
as examples. Austin Energy also said sellers may be subjected
to intense public scrutiny of legitimate business decisions, which
would be warranted only when it can be established by the com-
mission that the benet of public disclosure of an entity’s oth-
erwise privileged business data clearly outweighs the negative
competitive consequences to the entity. Austin Energy also said
real-time information (other than market prices) would not create
additional incentives for investment.
With respect to disclosure of disaggregated data, STEC com-
mented that the disclosure requirements would allow larger mar-
ket participants to gain critical resource and scheduling infor-
mation about smaller market participants, thereby allowing the
larger entities to impair the competitive ability of the smaller enti-
ties. As an example, STEC said a larger entity could use the in-
formation to create signicant congestion for smaller entities un-
der a nodal market design, thereby making electric cooperatives
and small municipal utilities more hesitant to opt for competition.
Only the larger companies would have the staff and resources
to effectively analyze and use such information, STEC said.
CPS Energy supported the release of disaggregated information
at 6 months, as it is currently practiced by ERCOT. At a minimum,
CPS Energy argued, the condentiality must be maintained for
three months after the operating day.
CPS Energy emphasized that PURA does not authorize the
disclosure of disaggregated information from municipally-owned
utilities as required by the proposed rule. CPS Energy cited
PURA §40.004 and stated that it expressly limits the commis-
sion’s jurisdiction over MOUs to certain purposes including
requiring reports of municipally-owned utilities only to the extent
necessary to enable the commission to determine the aggregate
load and energy requirements of the state. Since the proposed
disclosure is not necessary for the commission to determine
the state’s aggregate load and energy requirements, it is imper-
missible, CPS Energy concluded. In its reply comments, STEC
supported CPS Energy’s comments.
Joint Commenters said that while market transparency benets
competition, disclosure of condential business information
harms competition. They commented that market transparency
does not mean disclosure of information protected by law;
that the Legislature, Congress and the courts have held that
protecting transaction-specic information serves the public
interest; that parties advocating quick disclosure of information
are advancing that position because the information is commer-
cially valuable; and that disclosure could neutralize a company’s
efforts to earn revenues from market advantages accomplished
through prudent management, efciency, investment and in-
novation, and heighten its risk associated with temporary or
longer-term market vulnerabilities. Joint Commenters dis-
puted the statement in the preamble to the proposed rule that
disclosure "will enhance competition and will also enhance
the commission’s enforcement efforts by providing increased
scrutiny of market participants by other market participants
and the public." They said that under PURA, assessing market
competitiveness is a function not of market participants but
of the IMM and the commission, and that PURA requires the
protection of competitively sensitive information.
While most of Joint Commenters’ analysis addressed disclosure
in general terms, one point they made addressed the specic
question posed by the commission in the preamble. Continu-
ous disclosure of bid curves rather than simply market-clearing
prices can reveal far more new information about small entities
than large ones, Joint Commenters said, thereby harming small
suppliers signicantly more than large suppliers. They also said
large competitors are more likely to have resources to use that
information in competing against small competitors.
Joint Commenters also contended that a rulemaking is not an ap-
propriate procedure for imposing disclosure requirements such
as those that would be required under subsection (f)(2). They
cited a Texas Supreme Court ruling in Industrial Foundation of
the South v. Texas Industrial Accident Board, 540 S.W.2d. 668
(Tex. 1976), cert. denied, 430 U.S. 931 (1977), that said an
agency may not adopt a rule classifying specic types of infor-
mation subject to the Texas Public Information Act (TPIA) as
condential. Joint Commenters asserted that the proposed rule
implicitly determines that the specied disaggregated data are
condential for the 48-hour period of non-disclosure, and explic-
itly determines that the data are not condential after that period.
The court held that an agency could not bring information within
the TPIA exception for condential information by promulgation
of a rule, Joint Commenters said, therefore an agency also can-
not, without express authority, adopt a rule classifying specic
types of information as not condential. They added that public
interests involving disclosure can be protected through a variety
of procedures, including TPIA requests, attorney general opin-
ions, and ERCOT Protocol procedures.
Any disclosure requirement should not discriminate among mar-
ket participants, Joint Commenters said. They opposed Reliant’s
suggestion of having greater disclosure for large market partic-
ipants, even though the Joint Commenters membership com-
prises mostly small suppliers. They also said the commission
should not adopt the provision before the Texas Supreme Court
decided whether to hear an appeal of the Third Court of Appeals’
decision in Public Utility Commission v. City of Garland, et.al.,
(City of Garland) 165 S.W.3d 814 (Tex. App. - Austin 2005, pet.
denied).
TXU Wholesale argued against the release of the data within 48
hours, and stated that the disclosure would allow the sophisti-
cated market participants to use such information in a perfectly
legal manner to the disadvantage of the overall ERCOT mar-
ket. TXU Wholesale stated that by using the information, so-
phisticated market participants would be able to determine the
market positions of particular market participants (whether long
or short in generation supply among other things). This knowl-
edge is invaluable in negotiating bilateral contracts. Additionally
the disclosure of the information would allow sophisticated mar-
ket participants to track price gaps in the ERCOT-administered
auctions and ll those gaps with offers that raise the average
clearing prices over time. Constellation agreed that their market
positions could be discerned and they would be harmed by this
disclosure. They noted that anonymity of position allows market
participants to offer and bid closer to where they are willing to
transact, rather than where they will make the most prot.
Constellation stated that the proposal to release entity-specic
information would publicly disclose and thus destroy the com-
mercial value of competitively sensitive information and trade
secrets of Constellation and other market participants and the
release of entity-specic information even after 90 days could
be problematic in some instances.
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FPL noted its belief that there are problems that result from the
disclosure of the information after 48 hours. The rst is that the
information would likely be used by other market participants to
manipulate ERCOT markets to secure commercial advantage at
the expense of those who disclose information in good faith. The
second is that this would result in the ERCOT markets becom-
ing increasingly hostile to new market participants, increasingly
less attractive to new generation investment by current market
participants and increasingly less robust and competitive.
Commission response
The commission disagrees with the argument of CPS Energy
that the commission’s authority over municipally-owned utilities
is limited to the authority granted by PURA §40.004. The new
rules do not create any new requirement for market participants
to provide reports to the commission, so reliance on PURA
§40.004 is misplaced. The rules only address disclosure of
information that market participants provide to ERCOT to enable
ERCOT to perform its functions as an independent organization
under PURA, including the scheduling of transactions and the
acquisition of ancillary services. PURA §35.004(e) requires
the commission to ensure that ancillary services are available
at reasonable prices and are not unreasonably preferential,
prejudicial, discriminatory, predatory, or anticompetitive. PURA
§35.001 includes a municipally-owned utility within the denition
of electric utility for purposes of PURA Chapter 35. Additionally,
PURA §39.151(d) allows the commission to adopt and enforce
rules related to the operation of ERCOT and other independent
organizations established by the commission. PURA §39.151(j)
requires that ERCOT market participants, expressly including
municipally-owned utilities, must comply with the rules and
Protocols adopted by ERCOT and authorizes the commission
to bring an enforcement action against a market participant
that fails to comply with the Protocols. The commission nds
that these statutory provisions give the commission sufcient
authority over ERCOT and market participants, including munic-
ipally-owned utilities, to require the disclosure of the information
addressed in the rule.
Condentiality of information provided to ERCOT is currently ad-
dressed in Section 1.3 of the ERCOT Protocols. Pursuant to Pro-
tocol Section 1.3.1.1, much of the information addressed in the
proposed rule is treated as condential. However, Section 1.3.3
states that the protected status that applies to the condential
information expires 180 days after the applicable operating day.
The time limit on the protection provided by the Protocols indi-
cates that such information is not condential for all time. If the
information was a trade secret per se, the disclosure of which
would reveal business strategies or business formulas, it would
presumably remain condential indenitely. Because the Proto-
cols allow disclosure after 180 days, the information is currently
available to competitors after that time. During the past four-year
period, ERCOT routinely has released the information after 180
days. Potential competitors therefore already have access to
this information, on a delayed basis, and can perform the "re-
verse engineering" that the commenters apparently fear. There-
fore, any potential impact from the disclosure of the information
has already occurred, and the rule does not create the threat to
disclosure as alleged by the commenters.
Requiring disclosure of information does not conict with the
public policy expressed in PURA §39.001(b)(4) that the commis-
sion should "ensure the condentiality of competitively sensitive
information." The rule does ensure the condentiality of com-
petitively sensitive information, but only for the period of time
in which it is competitively sensitive. By operating under the
existing ERCOT Protocols, the market participants are implic-
itly agreeing that their claims of condentiality expire over time.
The question faced by the commission is whether 180 days is an
appropriate period of time; in other words, do the claims of con-
dentiality become stale after a shorter period of time, and, if so, is
the public interest served by mandating shorter disclosure time-
lines? The commission has received conicting suggestions on
this issue, ranging from disclosure after only 48 hours to disclo-
sure pursuant to the current 180-day time period in the Protocols.
Based upon the comments, the commission has determined that
it is appropriate to limit the period of time during which some in-
formation is considered competitively sensitive.
Contrary to the arguments from some commenters, the com-
mission may make this decision in a rulemaking proceeding
and need not conduct a contested case for such purpose. The
Administrative Procedure Act (APA), Texas Government Code
§2001.003(6) denes a "rule" as "a state agency statement of
general applicability that implements, interprets, or prescribes
law or policy." The courts have recognized that, "unless man-
dated by statute, the choice to proceed by general rule or by
ad hoc adjudication is one that lies primarily in the informed
discretion of the agency." State Board of Insurance v. Def-
febach, 631 S.W.2d 794, 799 (Tex. Civ. App. - Austin 1982, writ
ref’d n.r.e.) Because the current disclosure requirements are
addressed in the ERCOT Protocols, which are similar to rules,
and because these disclosure requirements will affect all market
participants in the same manner, the commission determines
that it is particularly appropriate to use the rulemaking process
to address the issue in this instance. Cases cited by Joint
Commenters for the proposition that an agency cannot expand
the list of exemptions to public disclosure are not relevant to the
question of whether an agency can establish a rule related to a
schedule for the disclosure of information.
The commission disagrees with comments that the now-nal
Third Court decision in the City of Garland case prevents the
commission from addressing disclosure standards for market
participants or requires the commission to adopt a different
standard for public power utilities. The opinion in City of Garland
only addressed the cities’ claims of condentiality of certain
contract information under §552.133 of the Texas Government
Code. The Court, in a footnote, stated, "We express no opinion
regarding the Commission’s power to determine for itself other
claims of condentiality, including assertions based upon other
TPIA exceptions." Therefore the decision does not preclude
the commission from determining whether market information
submitted to ERCOT should be disclosed to the public.
The decision also does not compel a different standard for mu-
nicipally-owned utilities. PURA §35.004(e) requires that ER-
COT’s acquisition of ancillary services shall not be unreasonably
discriminatory or anticompetitive. Having two different standards
is inconsistent with this requirement. Further under §552.133 of
the Texas Government Code, a public power utility’s designation
of a matter as condential can be overturned if (1) the governing
board of the public power utility failed to act in good faith or (2)
the information is not reasonably related to a competitive matter.
"Competitive matter" is dened as a matter that is "related to the
public power utility’s competitive activity, including commercial
information, and would, if disclosed, give advantage to competi-
tors or prospective competitors." The commission questions how
requiring a municipally- owned utility to disclose information sub-
ject to the same requirements that apply to all other market par-
ticipants could be considered to "give advantage to competitors
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or potential competitors." Because the rule creates a level play-
ing eld relative to the disclosure of disaggregated information, it
does not provide a competitive advantage to any market partici-
pant. The commission believes that a decision by the governing
body of a public power utility to insist on a different and more
advantageous position concerning disclosure would be subject
to attack as not being made in good faith. For these reasons,
the commission declines to adopt a different standard for public
power utilities.
As noted previously, since the start of retail open access, the
commission has viewed the level of the offer cap and the appro-
priate amount of information disclosure to be interrelated. Be-
cause the commission has decided to increase the offer caps in
order to encourage greater investment in generation and load
resources in Texas, it believes that such increases must be ac-
companied by increased disclosure of the information that af-
fects the operation of the ERCOT market. The increased dis-
closure will help to ensure that price changes are the result of
a properly functioning competitive market and not the result of
market power abuse or other market manipulation. The com-
mission agrees with comments suggesting that it should require
a more rapid disclosure of certain market information.
However, the commission is also sympathetic to the concerns
expressed by other commenters that the time periods contained
in the proposed rule as published may have been too short. The
disclosure of large amounts of information after 48 hours, as
originally proposed, could allow some market participants to use
the information to the detriment of other participants. In order
to avoid this result, the commission agrees that, for most of the
information subject to the rule, disclosure after 48 hours is not
necessary or appropriate.
In balancing the concerns of the commenters on both sides of
this issue, the commission has determined that it would be ap-
propriate to change the disclosure requirement on a gradual ba-
sis. This will enable both the commission and the market par-
ticipants to become accustomed to the new disclosure proce-
dure and make any necessary changes to their operations. The
implementation schedule for disclosure is also being tied to the
schedule for increases to the offer cap, thereby further empha-
sizing the commission’s decision that these two issues are in-
terrelated. Under the revised disclosure schedule contained in
the rule, effective March 1, 2007, most of the required disag-
gregated information will be disclosed 90 days after the day for
which the information was accumulated. This is one-half of the
current disclosure timeframe of 180 days, but much longer than
the 48 hour to 30 day time periods contained in the proposed
rule. On the same date, the offer cap contained in the rule will
increase from $1,000 per MWh to $1,500 per MWh. Effective
March 1, 2008, the disclosure of disaggregated information will
take place 60 days after the date the information was accumu-
lated. This corresponds to the date that the offer cap is increased
to $2,250 per MWh. Finally, two months after the market begins
operation under a nodal market design (approximately March 1,
2009), the disclosure period is reduced to 30 days while the offer
cap is raised to $3,000 per MWh.
One major exception to this disclosure schedule concerns offer
curves for balancing energy and ancillary services. These two
areas raise the greatest concerns about the possibility of market
power abuse and other market manipulation. In order to pro-
vide greater transparency to the public and other affected mar-
ket participants in these areas, the commission believes that it
is appropriate to require the disclosure of offer curves for these
services on a more expedited basis. Balancing some market
participants’ concerns about disclosure against the greater need
for public scrutiny, the commission concludes that, as a general
rule, the offer curves should be disclosed 30 days after the day
for which the information was accumulated, beginning October
1, 2006, rather than the previously proposed 48 hours.
However, the commission believes that there is an important
public objective to be served by requiring the disclosure of pric-
ing information soon after market prices are determined. Offers
that set market prices should be subject to public scrutiny and
discussion, without the constraints of condentiality. In order to
facilitate such scrutiny and discussion, the commission believes
that some basic information should be subject to disclosure after
48 hours. The commission is revising the rule to require disclo-
sure of only the amount of the highest-priced offer selected or
dispatched by ERCOT and the name of the entity submitting that
offer. This information would be provided for each interval and,
if interzonal congestion is involved, the disclosure would provide
the required information for each separate zone. Thus under the
rule as revised, ERCOT would post the following information 48
hours after the day for which it was accumulated: the date, the
interval, the name of the entity(s) involved, and the price (and,
if applicable, the zone involved). The rule requires the posting
of the highest price selected but not all of the offer curve associ-
ated with that price, and it is not requiring 48 hour disclosure of
the names of entities other than the one whose bid is the highest
selected. Two months after the start of operation of the nodal
market, the requirement for posting of information for separate
zones would be deleted and ERCOT would only be required to
post the information for the highest-priced offer selected or dis-
patched by ERCOT for each interval on an ERCOT-wide basis.
By limiting the 48-hour disclosure requirement in this fashion, the
commission can provide public information concerning the entity
that had the greatest impact on the market clearing price without
affecting other market participants. In adopting this disclosure
requirement, the commission emphasizes that the disclosure of
information after 48 hours pursuant to this rule does not imply
any wrongdoing by the market participant whose information is
disclosed.
The commission agrees with comments that the scope of the
information to be disclosed under the proposed rule was too
broad. The proposed rule required the disclosure of certain load
information on an accelerated basis. The commission believes
that rapid disclosure of this information is not needed to address
the market manipulation concerns noted previously. Accordingly,
the commission has revised the rule language by omitting the re-
quirement to disclose this load information on an accelerated ba-
sis. This action also addresses some of the concerns expressed
by commenters that disclosure could impact the competitive po-
sition of market participants. The commission has also claried
the rule language in some areas to more correctly state the dis-
closure requirements. Finally, because the commission is adopt-
ing a schedule for phased implementation of the disclosure re-
quirements, there may be some confusion concerning when the
requirements of §25.502(d) would expire. To avoid any confu-
sion, the commission revises §25.502(d)(4) to indicate that the
subsection expires on October 1, 2006.
3. Credit requirements. The commission seeks comment on
whether the credit requirements for QSEs in the current ERCOT
Protocols will be sufcient if the offer caps are raised to the lev-
els proposed in §25.505(f)(i). If the current requirements will
not be sufcient after the adoption of the proposed rule, should
modications or additional credit requirements be specied in a
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commission-sponsored rulemaking, or left to the ERCOT stake-
holder process? If such modication or additional requirements
should be specied in this rulemaking, then please provide rec-
ommended language and corresponding rationale, for possible
adoption as part of §25.505.
OPC stated that the credit requirements are based on the ex-
posure of an entity to default and that a relaxation of the offer
caps would increase the price exposure of the market partici-
pants and therefore their credit exposure. OPC commented that
to maintain the same level of credit protection in a regime where
energy prices are likely to be higher requires higher credit re-
quirements. OPC, Reliant, and STEC all noted that higher credit
requirements could create a barrier to entry and cautioned the
commission to be mindful of this concern while trying to strike
an appropriate balance. OPC opined that the ERCOT stake-
holder process and the credit working group tend to emphasize
protecting the marketplace over worrying about barriers to entry,
because it is impossible to have new entrants into the market
represented by stakeholders. OPC commented that left alone
ERCOT will modify its credit requirements to recognize the new
risk.
In its comments Joint Commenters noted that in an energy-only
market, generation investment will be recovered in select hours
instead of over 8760 hours of the year. Load serving entities
(LSEs) that "ride" the balancing energy market instead of con-
tracting for energy with a wholesaler will run the risk of run-
ning up huge debt within a short period of time. Joint Com-
menters commented that credit requirements would have to be
increased. Joint Commenters stated that this question reects
concern that some LSEs would not hedge against this potential
risk and imperil the rest of the market. Joint Commenters noted
that in the Australian market the credit requirements reect this
increased socialized risk. Joint Commenters stated that if the
commissioners receive appropriate credit recommendations in
comments the issue should be addressed in §25.505, but Joint
Commenters did not make any specic recommendations.
ERCOT commented that it believes it has sufcient latitude and
exibility under the current ERCOT Protocols to make timely ad-
justments to QSE collateral requirements for changes in a QSE’s
credit exposure. ERCOT noted that the changes the rule con-
templates would increase the potential for volatility in the mar-
ket and ERCOT would continue to develop and use the tools it
needs to perform the monitoring necessary to reduce to subse-
quent risk to the market. In reply comments ERCOT stated that
it agreed with commenters who stated that the ERCOT stake-
holder process was the appropriate forum to make changes to
the credit requirements should the commission deem them ap-
propriate.
Reliant commented that the ERCOT credit requirements are suf-
cient if offer caps are raised provided that the ease of LSE mar-
ket entry is matched by defaulting LSE removal from participa-
tion in that market because allowing the transfer of the default-
ing LSE’s customers to provider of last resort as soon as possi-
ble reduces the exposure of the remaining market participants to
the defaulting LSE’s credit insufciency. Reliant advocated us-
ing the stakeholder process to determine the appropriate credit
requirement should the commission decide that ERCOT’s cur-
rent requirements are insufcient for the implementation of the
higher offer caps.
NRG stated that the ERCOT stakeholder process is adequate
to address the credit requirements but agreed with other com-
menters that some broad guidance from the commission is ap-
propriate considering that an energy-only market would produce
potentially volatile and higher energy prices.
STEC commented that while it understands what the commis-
sion is endeavoring to accomplish through the high low offer
caps in this rule, the answer to this question demonstrates the
fallacy of the rule’s use of these offer caps as an answer to
solve the problem of resource and reserve adequacy. STEC
contended that it is unlikely that the current credit requirement
will be sufcient to protect the market participants from bearing
additional costs due to defaults caused by rising power costs.
STEC expressed concern for smaller entities forced into the spot
market due to facility outages, noting that larger entities sel-
dom incur unnecessary costs to protect their customers from un-
just enrichment from certain players. STEC was concerned that
higher credit risk is harmful for entities that provide power us-
ing the cooperative model because they operate at cost. STEC
argued that government should refrain from placing credit risks
on market participants and also commented that the commis-
sion should not address those credit requirements in the rule,
but rather should give the stakeholders the opportunity to ad-
dress the issue rst.
CPS Energy opined that even if the rule achieves its goal of pro-
viding for resource adequacy it will fail in its objectives if that
resource adequacy is paid for by an uplift of bills left unpaid by
the market. CPS Energy stated that while the rule recognizes
that adequate credit standards are important it is unclear what
"credit standards ... consistent with this section" means. CPS
Energy believed it would be difcult to provide specic credit re-
quirements in the rule and that such development should be left
to the ERCOT stakeholder process. CPS Energy further rec-
ommended that §25.505(g) be deleted from the rule and that the
commission recognize the need to establish appropriate and eq-
uitable credit standards for QSEs in the rule’s preamble based
on the increased potential nancial exposure that could result for
the ERCOT market from the implementation of §25.505.
In reply comments, Reliant agreed with CPS Energy’ recommen-
dation to delete §25.505(g) from the proposed rule.
Austin Energy supported stricter collateral standards in ERCOT
if the offer caps are raised. Austin Energy believed that the ER-
COT Credit Working Group is the proper forum for discussions
and recommendations for credit requirements. Austin Energy
recommended that the commission direct the working group to
consider the credit implications of the higher offer caps and that
ERCOT provide a report and recommendations to the commis-
sion within 60 days of the nal adoption of §25.505.
In reply comments ARM and ERCOT disagreed with Austin
Energy’s recommendation to require an accelerated timeline
for ERCOT’s Credit Working Group to resolve the credit issues.
ARM commented that it would be more reasonable to give
stakeholders the time required to achieve consensus. ARM
argued that the outcome of the negotiations could be considered
by the commission in the context of the protocols required to be
developed to implement the energy-only market. Reliant stated
in reply that the commission has oversight of the protocols and
should monitor the market’s response to the changes that result
from the rule’s implementation.
TXU Wholesale offered specic recommendations addressing
its concerns regarding increased credit exposure. TXU Whole-
sale stated that increased risk requires strengthening of the
credit requirements and the commission must specify what the
credit requirements should be. First, TXU Wholesale suggested
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that ERCOT change its total estimated liability calculation from
40 days of market exposure to a minimum of 60 days of market
exposure, and preferably 90 days of market exposure. Second,
the balancing energy factor should be set higher to allow ER-
COT to mitigate a higher percentage of the potential exposure.
Third, ERCOT should use commercially reasonable measures
to be more vigilant in monitoring the credit-worthiness of QSEs.
Fourth, ERCOT should use the daily peaking price, not the daily
weighted average price to create a more realistic approximation
of an at-risk load shape. Fifth, a QSE’s scheduling privileges
should be suspended when its Estimated Aggregate Liability
reaches 85% of its posted security, rather than when it reaches
100%.
In reply comments ARM disagreed with TXU Wholesale that the
current credit requirements are not sufcient for the higher caps
proposed for the energy-only market. ARM agreed with ERCOT
that the current credit requirements have the exibility to set a
QSE’s collateral requirements and that stakeholders can work to
develop additional proposals on the issue. ERCOT and Reliant
also disagreed with TXU Wholesale’s comments asking the com-
mission to direct ERCOT to make specic changes and again
recommended the stakeholder process as the forum for consid-
ering the changes sought by TXU Wholesale.
DME expressed concerns about how the credit requirements
would be determined. It noted the logic in increasing the re-
quirements due to the higher caps but was also concerned that
more stringent credit requirements would impose disproportion-
ate impacts on smaller market participants. It requested that
the commission give due consideration to the potential impacts
of the credit requirements on the smaller entities. DME stated
that while it was not opposed to letting the stakeholders deliber-
ate and present a recommendation to the commission regarding
credit in the energy-only market it would like to see the commis-
sion have direct involvement in the process, even if only to have
nal approval or disapproval of any stakeholder developed credit
requirements.
LCRA commented that it did not believe that the credit require-
ments under the current resource adequacy structure are ade-
quate and although it supports the ERCOT process for chang-
ing the protocols, the credit issue is a sensitive and difcult is-
sue that has major policy implications for the market. There-
fore, LCRA supported a commission rulemaking regarding the
ERCOT credit standards with the involvement of market partici-
pants, but did not support including language in §25.505 regard-
ing credit.
Reliant disagreed with LCRA that the commission should insti-
tute a rulemaking to affect any changes relating to credit stan-
dards.
STEC replied that the credit issues should not be resolved in this
rulemaking but that it believed a rulemaking addressing the is-
sue is desirable because commission, stakeholder, and ERCOT
involvement are all necessary.
ARM supported the language in the rule as proposed and op-
posed any effort to modify ERCOT’s credit requirements through
a commission rulemaking proceeding. Any impact on credit
requirements posed by the resource adequacy rule should be
dealt with through the ERCOT stakeholder process. However,
ARM did not believe any changes would be necessary. The
credit process is already designed to increase credit require-
ments when credit exposure increases and the nodal protocols
introduce additional credit requirements on QSEs with respect to
participation in the day-ahead market and congestion revenue
right auction. The additional information made available through
the proposed rule in the form of the projected assessment of
system adequacy (PASA) allows a market participant to hedge
its risk and therefore better manage exposure in the market.
The proposed rule also requires protocols to be led with PUCT;
therefore market participants could propose amendments to
credit requirements as part of that process.
ARM suggested that the rulemaking is not the appropriate forum
to debate the merits of various potential approaches to reforming
the ERCOT credit standards and it would be more appropriate
to address the issue in the stakeholder process. This has the
advantage of developing a set of standards that are supported
by a majority of market participants.
TEC stated that raising the high cap (HCAP) would have two
effects on QSEs, namely, increased revenues for those entities
that have excess capacity and increased risk for those QSEs that
have to shore up their energy supplies in the balancing energy
services market. TEC said that larger rms with large gener-
ation portfolios would benet. As credit requirements are predi-
cated on market risk, the requirements of smaller QSEs are likely
to increase and the requirements to larger rms, decline. This
is unacceptable and increases the gap between the larger and
smaller rms.
Commission response
The commission agrees with CPS Energy and other commenters
who commented that the energy-only resource adequacy mech-
anism may require a re-evaluation of the existing credit stan-
dards and that the language in the proposed rule was not ade-
quate. The comments demonstrate that the issue of appropriate
credit standards is complex and related to a number of changes
that are occurring in the market. The necessary review of the is-
sue cannot be accomplished in the relatively short time remain-
ing for the review of the proposed rule. Therefore the commis-
sion deletes §25.505(g) from the rule. Further, the commission
encourages the market participants to work together to address
this issue and, at this time, will leave any changes in ERCOT’s
credit policies to the ERCOT stakeholder process. The commis-
sion will monitor the development of credit requirements along
with the implementation of the energy-only resource adequacy
mechanism and may raise this issue again in the future if suf-
cient progress is not made.
4. Considerations in setting the levels of the system-wide offer
cap. The commission seeks comment on the appropriate levels
of the system-wide offer caps from the implementation date of
§25.505 through 2009. When commenting on this issue, please
address what factors impact your answers, including those listed
below:
(a) The appropriate length (number of hours) and intensity (level
of prices) of scarcity pricing for the ERCOT market. For instance,
greater number of hours allowed for scarcity pricing would re-
sult is a lower cap applied in each hour to reach the $150,000
threshold in proposed §25.505(i)(5)(iv). Conversely, a shorter
time would allow a higher individual cap. The commission seeks
input on how to balance these two variables.
(b) The appropriate level of the HCAP that would strongly en-
courage forward contracting for resources by load-serving enti-
ties.
(c) The projected reserve margin through 2010, as presented in
ERCOT’s most recent report on capacity, demand, and reserves.
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(d) The level of HCAP that would encourage more demand-side
participation (industrial loads, large commercial loads, small
commercial loads, residential loads, energy efciency programs)
in current or planned ERCOT-operated markets (both real-time
and centralized day-ahead). Please include a discussion of
what factors, besides the level of the offer cap, may inuence
loads to increase their demand-side response in these markets.
CPS Energy said that both theory and experience support an
offer cap that is no lower than $7,500 per MWh, noting that for
the 88 hours during the year when the highest demand occurs,
the ERCOT and Australian load duration curves are quite simi-
lar. Joint Commenters, quoting an earlier ling with the commis-
sion, noted that the load duration curve of the entire Australian
National Electricity Market Management Company (NEMMCO)
market is different from ERCOT, and the comparison with South
Australia and Victoria is not appropriate.
CPS Energy contended that actual scarcity pricing only occurred
0.20% of the time, or about 17.5 hours per year, implying an offer
cap of $8,500 in ERCOT. In Australia during 2004, prices were
above $A3,000 (Australian dollars) during these times and ac-
counted for more than 16% of the generator revenues ($A1.2
billion out of $A7.7 billion). CPS Energy inferred that the ap-
plication of the equivalent of a $3,000 per MWh offer cap that
removed over $A1 billion in revenue from the $A7.7 billion Aus-
tralian electricity market would have signicant negative implica-
tions for investment and resource adequacy in that energy-only
market.
CPS Energy noted that most economists dene scarcity condi-
tions in electric markets as periods of shortage when supplies
are insufcient to meet energy and ancillary service demands
in real time. CPS Energy said it was difcult to reconcile this
denition of scarcity with the expectation in the proposed rule
that scarcity pricing will occur in the ERCOT market for 50 hours
per year. CPS Energy questioned whether prices could reach
scarcity levels at times that, by the standard economic deni-
tion, are not representative of true scarcity conditions.
According to CPS Energy, if scarcity conditions are dened to
mean periods of shortage when supplies are insufcient to meet
energy and ancillary-service demands in real time, then reaching
such price levels for such a duration is extremely unlikely. CPS
Energy suggested dening scarcity pricing conditions as all the
time periods when demand is greater than 93% of the projected
peak demand, when planning reserve margins for the year are
calculated to be less than 12.5%, and when supplies are insuf-
cient to meet energy and ancillary service demands.
Commission response
The commission acknowledges that the resource adequacy
mechanism in the rule is based upon the Australian wholesale
electricity market, adjusted to meet the specic circumstances
of the ERCOT market. However, the commission notes dif-
ferences between the ERCOT and the Australian NEMMCO
markets that suggest that the offer cap in ERCOT does not
need to be at NEMMCO’s level to meet the resource adequacy
needs of the ERCOT market. The higher offer cap in NEMMCO
was developed to account for the duration curve in the South
Australia and Victoria areas, which reect sharper peaks than in
ERCOT. Because of this and other differences, the commission
nds that ERCOT does not require an offer cap to be set at
NEMMCO levels to meet ERCOT’s resource adequacy needs.
CPS Energy and Joint Commenters, in their comments, asked
the commission to provide a denition or some guidance on what
constitutes scarcity pricing. The commission believes that such
a denition is unnecessary. The rule permits prices to rise to
the level of the HCAP for a limited number of hours. The rise to
these levels could be caused by legitimate scarcity conditions,
but they could also be the result of market power abuse. It will re-
quire signicant analysis to recognize instances in which prices
rise as a consequence of market power. Providing a denition
of scarcity would not facilitate the operation of the pricing mech-
anisms set out in the rule or the identication of market power
abuses. Dening "scarcity pricing" would, however, risk legit-
imizing a high price that was in fact the result of market power
abuse. Therefore, the commission declines to adopt a denition
of "scarcity pricing."
Joint Commenters included an analysis of the market power rule
and energy-only resource adequacy mechanism by Dr. Ross
Baldick that supported the contention by Joint Commenters that
the proposed rule would not provide generators with sufcient
opportunities to recover their xed costs under the proposed en-
ergy-only resource adequacy rule. Dr. Baldick’s analysis was
based on numerous premises and assertions, including: offer
prices by generators are never more than 25% above marginal
costs, and the highest energy offer price is not more than 25%
above the highest marginal cost; use of reserves to produce
energy is not reected in the energy price; energy prices will
reach their system-wide offer cap only during periods of invol-
untary load curtailments, which ideally should be no more than
three hours per year; high-demand years occur on average only
one out of three years, meaning that peakers make zero infra-
marginal prots two out of three years; about 18 hours a year
of prices at the system-wide offer cap means that many hours of
rotating blackouts would occur; load resources will refuse to par-
ticipate in the market if their offers are accepted too frequently;
and price caps to load resources should be higher than to gen-
erators for demand response to occur.
Commission response
Much of the analysis and conclusions presented by Dr. Baldick
were based on a series of assumptions, hypotheses and state-
ments that were unrealistic, not supported by experience and
appeared to reect a misconception of the rule and of certain
details in the Texas Nodal Protocols. There is no support, for ex-
ample, for the assumption that generators’ offers do not exceed
25% above their marginal costs. ERCOT has experienced mar-
ket clearing prices in excess of $600 per MWH, which is clearly
more than 25% above the marginal costs of most of the units
in ERCOT. Furthermore, to the extent that MCSM and the cur-
rent $1,000 offer cap may have prevented higher prices, those
constraints are being loosened or eliminated by the new rules.
As discussed later in this order, the peaker net margin (PNM)
is being increased to twice the annualized xed cost of a new
peaker. This should allow greater opportunity for low capac-
ity-factor units to recover their xed costs. In addition, the Texas
Nodal Protocols have a provision for a "proxy generator" that will
introduce scarcity pricing into the real-time energy market when
responsive reserves are being deployed. Projections about the
frequency and duration of involuntary load curtailments also fail
to reect the impact that the higher offer caps will have on load
participation in the market. Further, there is no support for the
assumption that prices approaching the system-wide offer cap
can only occur during rolling blackouts. Finally, as discussed
later, the commission has decided to eliminate the emergency
load response (ELR) concept at this time, so assumptions and
objections based upon the ELR mechanism are not applicable
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to the rules as adopted. For these reasons, the commission has
not adopted Dr. Baldick’s recommendations.
CPS Energy, in its reply comments, noted that those who ad-
vocated the maintenance or reduction of the current $1,000 per
MWh offer cap either did not understand the economics and in-
centives that must be present for an energy-only resource ade-
quacy mechanism to be successful, or are actually advocating
for the ultimate abandonment of the energy-only idea in favor of
a capacity market. Though CPS Energy still prefers a capacity
market approach to resource adequacy, its comments reect a
desire to make the commission’s choice of an energy-only re-
source adequacy mechanism succeed in meeting the physical
requirements of the system and the economic principles that are
embodied in an energy-only market design.
Commission response
The commission agrees with CPS Energy that the maintenance
or reduction in the current $1,000 per MWh offer cap is not com-
patible with a sustainable energy-only resource adequacy mech-
anism.
Reliant stated that the scarcity pricing mechanism (SPM) should
not be adopted because it moves away from competitive market
solutions and instead overlays a prescriptively administered reg-
ulatory construct. Reliant stated its concern that there will be in-
sufcient demand response in ERCOT for the energy-only mar-
ket design to work. Reliant stated that there are demand-side
technological aws such as the lack of metering and real-time
billing for sizeable portions of the load that ultimately point to a
capacity market alternative for ERCOT. Reliant renewed its op-
position to an energy-only resource adequacy mechanism.
Reliant expressed the opinion that regulators would be unable
to distinguish between scarcity pricing and market power abuse
and that bilateral contracting was a risk management tool, not a
resource adequacy issue. Reliant noted that from 1999 through
2005, ERCOT experienced a wave of generation construction
without contracting requirements. Joint Commenters, in their
reply comments, disagreed with Reliant’s position that bilateral
contracts were a risk management issue and not a resource ad-
equacy issue. Joint Commenters stated that bilateral contracts
were both a risk hedging instrument and one way to nance new
generation capacity.
Commission response
The commission agrees with Reliant that the ERCOT market
needs more price-responsive load in place and it will be tak-
ing steps to remove impediments to market-based demand re-
sponse in Project Number 32853, Evaluation of Demand-Re-
sponse Programs in the Competitive Electric Market. The com-
mission believes that by working with the IMM, it will be able to
distinguish between market power abuse and legitimate scarcity
pricing. In any event, the difculty in differentiating market power
abuse and scarcity does not warrant adopting an alternative re-
source-adequacy mechanism.
NRG did not support the proposed system-wide offer caps and
stated its concern with the overall direction of the rule. NRG
stated that during the vast majority of high demand hours,
there will be signicant competitive pressure on generators to
bid, which disciplines prices regardless of mitigation measures.
NRG stated that the proposed caps are far too low to work, given
the infrequency and irregularity with which real supply scarcity
can occur in a market with adequate resources. Because there
will be few hours of scarcity pricing--from 2 to 20 hours per
year--energy prices will need to consistently reach averages
that may be as low as $4,000 per MWh to as high as $30,000
per MWh. NRG cited statements in the 2004 State of the Market
Report for the ERCOT Wholesale Electricity Market as evidence
that unmitigated bids alone would lead to insufcient scarcity
pricing.
Commission response
The commission disagrees that the system-wide offer cap needs
to be as high as NRG has suggested. The commission notes that
the 2004 State of the Market Report was written about a market
with a $1,000 offer cap. While the commission agrees that a
$1,000 offer cap is not sustainable in an energy-only resource
adequacy mechanism, the comments in the State of the Market
Report are not indicative of the sustainability of an energy-only
resource adequacy mechanism with an offer cap of $3,000 per
MWh.
NRG stated that an energy-only mechanism must be augmented
by other mechanisms that will dependably set very high prices
whenever reserve levels are compromised or threatened. NRG
called for the development of explicit reserve shortage energy-
pricing mechanisms that can produce scarcity pricing without re-
lying on offers from the market.
NRG stated that experience with chronically under-supplied mar-
kets in other regions suggests that as reserve margins erode, re-
liability is degraded and policymakers become increasingly con-
cerned about the potential for sustained periods of high prices
that could erode popular support for competition and that are
easily confused with the exercise of market power, as was seen
in the energy crisis in California. Joint Commenters stated that
because the offer cap is applied to all generation units, not just
those that could be used to abuse market power, the proposed
rule’s offer cap is not aimed at market power abuse.
Consistent with recommendations by Drs. Patton and Hogan,
NRG proposed that energy prices be directly set at appropriately
high levels when reserve levels are at risk of being degraded.
Joint Commenters offered a different but comparable approach
by suggesting that the commission add a new subsection in the
rule to raise the offer cap to $10,000 per MWh when there is
insufcient capacity offered in the market to meet ERCOT’s an-
cillary service needs. Joint Commenters noted that this proposal
addresses what it perceives as the failure of the rules to specify
the conditions when scarcity pricing arises. NRG supported the
Joint Commenters suggestions to modify the SPM. In its reply
comments, CPS Energy recommended that the rule require an
administrative demand curve but recommended that the specic
mechanics should be reserved for resolution through the stake-
holder process.
In its reply comments, ARM urged the commission to reject this
approach. ARM expressed its strong opposition to administra-
tively reducing scarcity pricing in balancing energy prices when
reserves are depleted. ARM emphasized that scarcity prices
have occurred under the existing rules within the bounds of the
current caps. ARM stated that the proposed less-than-5% mar-
ket power safe harbor mechanism will ensure that small entities
will be able to attempt to extract scarcity rents through balanc-
ing energy prices when such entities are pivotal during scarcity
conditions. These small entities will attempt naturally to induce
scarcity prices into the market price for balancing energy. This
situation is different than is found in the U.S. power market out-
side of ERCOT where there is no such market power safe har-
bor and market monitoring actions may be aggressive enough
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to preclude any entity from attempting to extract scarcity rents.
Administratively inducing scarcity prices would amount to a sub-
sidy like those that would be provided through capacity markets.
Joint Commenters, in its reply comments, expressed skepticism
with ARM’s assertion that the 5% market power safe harbor
would permit sufcient scarcity pricing for the market because
market participants would drive down the price towards short-run
marginal costs unless there is true scarcity in the market, where
scarcity is dened as involuntary load curtailment.
Commission response
The commission concludes that these comments are inconsis-
tent with the actual experience in ERCOT markets. Prices in the
balancing energy and capacity markets have reected changes
in supply and demand, and the relaxation of the existing pric-
ing and bidding restrictions should result in prices that reect
the scarcity of resources. The commission also notes that the
market has experienced high prices without a mechanism to
administratively set prices during periods of scarcity. Further-
more, the nodal market protocols approved by this commission
have such a mechanism, which incorporates administratively set
high-priced energy offers into the real-time energy offer stack
when ERCOT needs to deploy responsive reserve service in re-
sponse to insufcient energy offers in the real-time market. As
a result, the commission does not see the necessity of adopting
additional measures to ensure scarcity pricing and declines to
amend the rule as suggested by Joint Commenters and NRG.
NRG suggested that suppliers with larger market shares should
have explicit safe-harbor bidding rules that protect them from
the risk of mitigation while supporting bids signicantly above
incremental costs.
Commission response
New §25.504 allows generators to apply for a voluntary mitiga-
tion plan at the commission, which provides a generator with
the chance to have a safe harbor. Once approved, the sup-
plier would have an absolute defense against a nding of market
power abuse with respect to the behaviors addressed in the plan,
provided the supplier adheres to the approved mitigation plan.
The commission believes that, at this time, the option to develop
a mitigation plan for individual generator entities is preferable to
developing a "one size ts all" plan that would be applicable to all
generation entities. The commission may later choose to codify
its decisions concerning voluntary mitigation plans once it has
had more experience in determining the terms and conditions
that are best suited to such plans. The commission therefore
declines to adopt NRG’s suggestion.
NRG suggested that smaller players and loads acting as re-
sources (LaaRs) should have no mitigation or bidding limits at all.
Joint Commenters also suggested that load resources should
not be subject to any of the proposed offer caps or, alternatively,
should be subject to much higher caps than proposed in the rule.
In its reply comments, ARM opposed the NRG proposal. ARM
stated that is it appropriate for the commission to limit the transfer
of wealth to prevent the sustained receipt of monopoly rents. The
commission’s HCAP, annual PNM limit, and LCAP concepts to-
gether provide such protection and should be applied to all gen-
eration in the balancing energy market. Moreover, the scarcity
pricing mechanism (SPM) is not designed as a market power mit-
igation mechanism. The SPM does not obviate the need for a
market power rule. ARM urged the commission to reject NRG’s
proposal.
Commission response
The commission agrees with the points raised in ARM’s reply
to NRG. Until the demand response in the ERCOT market in-
creases signicantly, there will be a need for mechanisms to
protect the public interest and prevent market power abuses and
market manipulation. The mechanisms contained in the rule pro-
vide that protection and the commission sees no need to ex-
clude load resources from their reach. The commission there-
fore rejects the suggestions from NRG and Joint Commenters
that loads and smaller market players should not be subject to
the offer caps in the rule.
TXU Cities opposed the adoption of the proposed offer caps.
TXU Cities stated that the general concept of scarcity pricing
doesn’t make sense and that it does not believe that a single-
price energy-only electricity market can promote economic ef-
ciency, as Substantive Rule §25.501(a) requires, because the
market prices may not always reect short run marginal costs
(SRMC). DME expressed concern that the proposed level of
the offer cap was too high and would drive loads to engage in
short-term contracting to avoid locking into high-priced long-term
contracts that resources would offer them.
TXU Cities, in its reply comments, stated that the resource ad-
equacy debate in ERCOT replicates similar debates that have
occurred in other parts of the country and that, given that the
fundamental resource adequacy issues confronting ERCOT are
not unique, the commission should not try to reinvent the wheel.
The commission needs to ensure the ERCOT market has a suf-
cient level of nancial incentives to guarantee that investors will
build an adequate amount of new generation capacity over time.
TXU Cities, in its reply comments, stated that it believes that a
competitive market provides efcient incentives for supply and
demand. TXU Cities asserted that a single-price auction type
is not a competitive market and that it does not provide efcient
price signals and nancial incentives. The arbitrary nature of the
underlying basis for these bids, which sets the prices for all gen-
eration in the market, suggests that such prices could not possi-
bly be economically efcient. Even if the market clearing prices
were linked directly to costs, the fact that all generation entities
dispatched at the same time are paid the same market clearing
price sends false and inefcient price signals for the purpose of
planning the transmission system.
Commission response
The commission rejects the proposition of TXU Cities that the
single clearing price auction market in electricity produces nei-
ther competitive outcomes nor efcient price signals for market
entry and exit. Such markets have been used for more than two
centuries and many economists have agreed that such a market
design is the benchmark for measuring the competitiveness of a
market. The characteristics of electricity markets--lack of cost-
effective storage, limited price-responsive demand, and severe
transportation limitations--pose unique problems for electricity
regulators. The overwhelming majority of electricity economists,
however, expressed publicly that these problems do not under-
mine the market incentives embedded in a single-price compet-
itive auction. The commission declines to adopt the changes
proposed by TXU Cities.
TXU Cities expressed concern that there is no bright line be-
tween hours of the year when power is "scarce" and, therefore,
deserves high prices well above marginal operating costs, and
hours when power is not scarce and should be priced at mar-
ginal operating costs. TXU Cities stated that one of the major
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problems with an energy-only electricity market is that neither
a generation owner nor a market monitor can possibly know if
each owner will cover its annual xed costs for each of its gen-
erating units from the price it is paid in the market. Because the
annualized xed costs cannot be collected on a routine and de-
pendable basis as the year goes by due to the inherently volatile
spot market, the market can’t be monitored for market power.
Commission response
The commission agrees that there are risks for both buyers and
sellers in the ERCOT market. These risks are no greater than
risks associated with other commodity and nancial markets in
the world today, market risks that market participants, both buy-
ers and sellers, have been successfully managing for decades.
The energy-only resource adequacy mechanism may require
that market participants use different hedging tools than they
would in a market with a different resource-adequacy mecha-
nism, but it does not mean that market participants will be unable
to manage risks in ERCOT. The commission disagrees with TXU
Cities’ contention that the market cannot be monitored for market
power. The IMM will have the authority and resources to investi-
gate any potential instances of market power abuse. Nothing in
the rule prevents the commission from taking enforcement action
against any market participant found to have engaged in market
power abuse or other violations of PURA or the ERCOT Proto-
cols. Further, the voluntary mitigation plans allowed by the rule
will enable the commission and market participants to resolve
potential market power abuses without the need for an enforce-
ment action.
TXU Cities, in its reply comments, suggested that the commis-
sion set a required reserve margin for each load serving entity
in Texas for a period of at least 3-4 years in order to meet its en-
tire projected load plus an adequate reserve margin in each of
those future years, with severe nancial penalties if the reserve
margin is not met. If the load serving entity did not contract for
the capacity, then the LSE would be required to invest in and
construct this new capacity. If the construction of new capacity
was the least cost avenue for ratepayers, this approach would
be naturally selected.
Commission response
TXU Cities’ proposal is inconsistent with the competitive market
established by PURA. PURA §31.002(17) specically prohibits
a retail electric provider (REP) from owning or operating genera-
tion. In contrast, the proposed rules are consistent with the leg-
islative policy in PURA §39.001 that electric services and prices
should be determined by competitive forces.
In its reply comments, TXU Cities quoted a paper by economists
Peter Cramton and Steven Stoft (included by Reliant in its initial
comments) in which the authors assert that "there cannot yet
be a market for reliability" due, in part, to the lack of sufcient
infrastructure investment in the transmissions system.
Commission response
TXU Cities’ reliance upon the Cramton and Stoft paper is mis-
placed. That analysis was based on an assumption that nec-
essary infrastructure for price-responsive demand would not be
available for ten years. This assumption is unfounded. Certain
large loads participate in ancillary services markets, and ERCOT
is currently implementing protocol changes to gain greater par-
ticipation from LaaRs. Additionally, the commission has initiated
Project Number 32853 to address various demand response is-
sues--such as expanding the percentage of large loads covered
by interval data recording meters (IDRs)--in order to further en-
courage the development of opportunities for demand participa-
tion in the ERCOT markets. A separate project is considering is-
sues related to advanced metering, which should give customers
access to more discrete information on their consumption and
could result in time-of-use pricing for customers for whom it is
not now an option.
TXU Cities stated that it is impossible to eliminate the boom-
bust investment cycles and lower regulatory risk to acceptable
levels if an energy-only balancing market is solely relied upon to
provide the proper price signals to ensure resource adequacy.
Prices are either extremely high or extremely low.
Commission response
The commission agrees that even under proposed resource-ad-
equacy mechanism, ERCOT may experience a boom-and-bust
resource investment cycle. Demand-side response can act as a
shock absorber in any boom-and-bust investment cycles, where
certain loads will curtail more often in years of shortages than
years of plenty. ERCOT has policies that allow new resources
to quickly and easily enter the market. Price-responsive demand
will curb some instance of high prices. Additionally, loads have
the ability to arrange multiple-year contracts, which can protect
loads from high spot market prices in years with lean reserve
margins. While these aspects of the ERCOT market do not elim-
inate a possible boom-and-bust cycle, they mitigate its impact.
In any event, the possibility of such a cycle does not justify the
conclusion that the balancing market under an energy-only re-
source adequacy mechanism will not provide proper price sig-
nals to ensure resource adequacy. Moreover, it is not clear that
other mechanisms for ensuring resource adequacy are effective,
much less capable of avoiding boom-and-bust cycles.
TXU Cities proposed that a potentially competitive market struc-
ture would be similar to the type of wholesale auction held in New
Jersey where bids are solicited for a percentage of the load of a
given distribution utility. In this case, bidders would need to put
together a least cost package of baseload, cycling, and peaking
capacity and energy when creating their bids. In general, the
most economical use of generation resources occurs when the
sum of all variable and xed costs for generation meeting load is
minimized over the long run.
TXU Cities, in its reply comments, stated that the use of bid price
caps does not adequately protect retail customers from the pres-
ence of market power in an energy-only market. Adjusting the
numerical values of such price caps up or down administratively
as circumstances in the market change is just another form of
rate regulation, albeit a weak and uncertain form that does not
ensure that retail consumers are protected from the existence of
market power.
CPS Energy, in its reply comments, stated that TXU Cities’ sug-
gestion that the ERCOT wholesale market be totally reformed to
implement a pay-as-bid approach was awed, going so far as to
suggest that the bid part of the equation be set at cost plus a rea-
sonable prot. The inefciencies and problems associated with
a pay-as-bid approach are well-documented in academic litera-
ture. CPS Energy noted that the second part of the proposal--to
implement a form of cost-based pricing--sounds much like reg-
ulation. This approach is in violation of PURA and even worse
than regulation, because it would lead to resource inadequacy.
CPS Energy recommended that the commission reject all of TXU
Cities’ proposed changes.
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Reliant, in its reply comments, disagreed with TXU Cities’ rec-
ommendation to scrap the existing market structure in favor of
"NJ-style" auctions whereby bids are solicited for a percentage
of load of a given distribution utility. Reliant noted that this market
structure is not permitted by law, and would abandon the most
successful retail market in the country in favor of a less success-
ful pseudo-competition model.
Commission response
The commission agrees with CPS Energy and Reliant that the
TXU Cities’ approach is awed, would introduce inefciencies
and problems into the ERCOT market, would undermine a suc-
cessful retail market and is in violation of the legislative pol-
icy supporting the development of a fully competitive electric
power industry. The commission therefore declines to make the
changes suggested by TXU Cities.
TEC stated that raising offer caps discriminates against smaller
QSEs and will allow rms with market power to increase the rents
they can extract from the market. TEC stated the appropriate
length of and intensity of "scarcity pricing" allowed in ERCOT
should be zero. It claimed that concerns over the ability of cur-
rently installed super-peaking capacity to recover its capital costs
under the present cap reect a plea to justify continued use of
uneconomical assets.
TEC stated that the current level of the offer caps should not
signicantly impact future peaking projects and capacity expan-
sions, because such assets are not constructed contingent on
prices in the balancing energy market. TEC believed that con-
tinued load growth in ERCOT, reliance on an ever-aging gener-
ation eet, and continued uncertainty about coal transport and
high gas prices may drive reserve margins down to 10% at the
end of the decade.
TEC stated that the appropriate level of HCAP that would
strongly encourage bilateral contracts is innity. TEC expressed
concern that while real-time energy prices in Australia are low,
no analysis has been made to determine how much prices
were raised in the Australian bilateral energy market. TEC
suggested that bilateral contracts in Australia pay a premium
to cover concerns over high spot market prices, providing an
unnecessary windfall to sellers.
Commission response
The commission concludes that scarcity pricing is an appropriate
tool for maintaining adequate reserves in a competitive market.
Contrary to TEC’s assertions, existing peaking capacity is un-
economical only if more economical alternatives are available to
meet demand during the superpeak hours of the year. This rule
is intended to encourage the development of such alternatives
by providing incentives for the development of new peaking ca-
pacity. While it is true that a new peaker’s protability is not nec-
essarily a function of what it gets paid for balancing energy, mar-
ket expectations for the MCPE do inuence the expected bilat-
eral contract prices upon which investment decisions are made.
The protection of a stable bilateral contract will become more
valuable to load-serving entities as price risk increases in the
balancing energy market. This does not constitute an unneces-
sary windfall to sellers. In the commission’s view, it is simply a
risk premium, similar to what arises in every competitive mar-
ket where uncertainty is a factor. Adoption of TEC’s proposal
would inhibit the development of new peaking capacity and actu-
ally prolong ERCOT’s reliance upon older, less efcient peaking
units.
TEC stated that participation in demand-side management pro-
grams is unlikely to be impacted by the value of HCAP. Given that
most consumers have an inelastic demand for rm electricity ser-
vice, customers’ billing statements will not correlate peak usage
to average prices paid for electricity and most current metering
devices will not support demand-side management (DSM). Re-
liant, in its reply comments, agreed with TEC’s position.
Commission response
The commission agrees that the price elasticity of demand is lim-
ited by the lack of interval metering for many loads and plans to
address this shortcoming in Project Nos. 31418 and 32853. In
Project Number 32853, the commission will consider such pro-
posals as expanding the number of large loads that use IDR me-
ters to settle those loads using real-time consumption rather than
load proles. Project Number 31418 will consider requiring fea-
tures on advanced meters for residential and other small loads
to provide retailers with more accurate electricity usage than
monthly billings and average load proles. To reduce the imped-
iments to market-based demand-side response in ERCOT-pro-
cured markets, the commission also will consider accelerating
the implementation of certain protocol revision requests (PRRs).
There is some level of interval metering that is used for whole-
sale settlement and retail pricing today, and these changes will
improve load response to the MCPE over time. The commission
sees no need to change the rule in response to the comments
of TEC and Reliant.
TEC proposed to use a mechanism for recovery of costs for su-
per-peak assets in the marketplace that has been approved for
the California market. This solution would replace the "hard" of-
fer caps currently in place at $1,000 per MWh with a "soft" cap
at a lower level designed to limit consumer exposure to price
spikes. Unlike a "hard" cap, sellers are allowed to bid resources
into the market at prices above the "soft" cap; however, if sold,
those resources will have no impact on the prices of other power
sold in the market.
TEC stated that the "soft cap" methodology has three advan-
tages. First, consumers that enter the balancing energy mar-
ket would be partially insulated from price spikes resulting from
scarcity conditions and abusive market behavior. Second, rms
seeking to recover costs of "super-peaking" units can charge
whatever price the market will bear for those specic resources
without impacting the prices paid for resources purchased at or
under the cap. Third, the long-term market signals required to
encourage the construction of additional capacity will remain in-
tact, as the room under the soft cap will allow resource providers
to garner prices signicantly above those needed to support ef-
cient units.
Good Company stated that between 2002 and 2004, ERCOT ex-
perienced only 30 hours in which prices in the balancing energy
market exceeded $300. Prices should be allowed to rise suf-
ciently to nance new generation and encourage responses by
consumers to the risk of exposure to higher prices.
ARM replied that TEC’s proposal was awed. Entities that con-
trol generation in excess of the 5% installed capacity market
power safe harbor might be unable to bid in excess of short-run
margin costs due to market monitoring concerns. TEC’s soft cap
would unduly deny these entities the ability to earn scarcity rents,
since the market price for balancing energy would not be allowed
to reect scarcity. Because TEC’s soft cap would prevent the
market price for balancing energy from reecting scarcity, the
incentive provided by higher price caps for long-term forward
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contracting by load serving entities would be eliminated under
TEC’s proposal. CPS Energy, in its reply comments, stated that
the TEC soft cap was a pay-as-bid approach for all accepted of-
fers greater than the soft cap, with the payments to be uplifted.
CPS Energy strongly opposed the soft cap mechanism, because
it is entirely inconsistent with the fundamental principles underly-
ing competitive wholesale markets, especially in an energy-only
market.
TEC, in its reply comments, stated that ARM used faulty logic
to support the proposed HCAP. According to TEC, what ARM
ignored was that no prot-maximizing rm would ever invest
money in a generation resource solely contingent upon that
resource being protable in the balancing energy market. TEC
also stated that absent a dened load for the resource coupled
with a bilateral agreement designed to cover capacity charges, it
is highly unlikely that raising the offer caps will do anything other
than place consumers and small generators at grave market
risk. TEC stated that the proposed rule, with the phased-in
HCAP, would distort the goal of ensuring future resource ade-
quacy to further the economic interests of large generators with
existing capacity.
Commission response
The commission agrees with the reply comments of ARM and
CPS Energy regarding TEC’s soft cap proposal. The commis-
sion believes TEC’s approach is inconsistent with the fundamen-
tal principles of competitive wholesale markets and is inconsis-
tent with an energy-only resource adequacy mechanism. The
commission agrees with Good Company that prices should be
allowed to rise sufciently to encourage new generation. There-
fore, the commission declines to amend the rule to incorporate
TEC’s suggested revisions.
CPS Energy and TXU Wholesale expressed concern that the
proposed offer cap of $3,000 per MWh was too low for the en-
ergy-only mechanism to be successful. CPS Energy noted that
the Australian market has been successful because the offer cap
is currently at the equivalent of $7,500 per MWh. CPS Energy
stated its belief that the value of lost load (VOLL) in ERCOT is
higher than $3,000 per MWh, and that, in the long run, the offer
cap has to be equal to VOLL to avoid involuntary curtailments
during summer peak. TXU Wholesale suggested starting with a
$6,000 per MWh offer cap in March 2007 and gradually raising
the cap to $10,000 per MWh in 2009. In its view, VOLL for Texas
customers is in the $6,000 to $10,000 per MWh range. There-
fore, HCAP should be set at that level.
CPS Energy stated that if capacity additions are required and
market prices are insufcient to support the investment, addi-
tional generation is not likely to be built. CPS Energy believed
that the commission should demonstrate condence to the in-
dustry and the investment community regarding its commitment
to an energy-only market by implementing the full level of the of-
fer cap on September 1, 2006. ARM replied that the nal HCAP
does not need to be phased in any faster than the commission
proposed because resource adequacy appears to be sufcient
until 2010.
TXU Wholesale opined that the proposed scarcity pricing mech-
anism (SPM) just expands regulation by imposing lower price
caps on the entire market, thereby endangering the commis-
sion’s goal of ensuring resource adequacy. TXU Wholesale and
Joint Commenters also asserted that the HCAP is too low to en-
sure sufcient bilateral contracting to meet the commission’s re-
source adequacy goals. Joint Commenters contended that the
proposed rule will not produce sufcient demand-side response
and that the demand bids should not be capped or should have
very high caps.
ARM suggested that the nal HCAP to be phased in by March
1, 2009 be $6,000 per MWh, to ensure that the annual PNM
limit can be reached without involuntary load curtailment. ARM
opined that the projected reserve margins through 2010 show
that resource adequacy likely will be more than sufcient through
2009. ARM believed that the transition to the HCAP should be
completed by March 2009, based on the past boom of generation
building and the recently announced coal and wind projects that
are driven by projected infra-marginal prot opportunities. ARM
asserted that these fundamentals are only transitory in nature.
In the event that the commission decides to retain the $150,000
per MW PNM limit, then the commission should adopt an offer
cap of $5,000 per MWh instead of $6,000 per MWh.
Joint Commenters, in comparing the load duration curves of
the Australian and ERCOT markets, drew the conclusion that
the offer cap in ERCOT should be higher than the offer cap of
$A10,000 in the Australian market. Joint Commenters also said
that the caps would rarely be reached, given certain provisions
in Substantive Rules §25.504 and §25.505.
Joint Commenters also contended that the offer cap is too low
to meet the one-day-in-ten-years loss of load probability (LOLP)
standard, citing several studies. Joint Commenters and NRG
proposed to raise the cap or eliminate the offer cap for load re-
sources as a way to ensure resource adequacy through scarcity
pricing.
Joint Commenters were concerned that the commission will im-
pose substantial bid caps and other obstacles to adequate rev-
enue recovery, resulting in resource shortages. Much of the an-
nounced generation is never built, and the existing generation
eet in ERCOT is old. Joint Commenters, in their reply com-
ments, noted that Dr. Baldick stated that much of this older ca-
pacity is likely to be decommissioned.
ARM stated that setting the HCAP too low would not allow some
resources with low capacity factors to earn sufcient revenues
in the market and might require involuntary curtailments of load.
ARM assumed that scarcity pricing would generally occur when
load levels reached at least 95% of peak load, when entities
granted the safe harbor provision in the market power rule would
be pivotal in the balancing energy market. With a $1,000/MWh
offer cap and only 30 hours of signicant scarcity pricing, for in-
stance, the PNM would be only $27,600/MW per year, not suf-
cient to provide a competitive investment opportunity for gener-
ation developers. The commission’s proposed $3,000 offer cap
would permit a maximum recovery of $87,000/MW per year.
ARM proposed an HCAP of $5,000 to 6,000 to allow resources
the opportunity to recover xed costs under the assumption of
30 hours of scarcity pricing per year. These higher levels would
encourage forward contracting and maximize demand-side
participation. Maximum demand-side participation occurs when
scarcity premiums are concentrated into the smallest number of
hours possible.
ARM, in its reply comments, agreed that the proposed HCAP
value of $3,000 per MWh is not sufcient due to the infrequent
occurrence of scarcity conditions. ARM did not agree with CPS
Energy, however, that the HCAP needs to be set at VOLL.
Instead, ARM stated that the annual PNM limit can be realized
without involuntary load curtailments. Moreover, the annual
PNM limit should be set to a value that presents a revenue op-
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portunity that is sufcient to make investments in a new peaking
generation facility competitive compared to other investment
opportunities.
In its reply comments, OPC opposed the changes in the HCAP
that ARM proposed. OPC believed that an HCAP greater than
$1,000 per MWh would strongly encourage forward contracting.
OPC stated its preference for longer hours at a lower cap. OPC
stated its belief that the principal barrier to demand-side partic-
ipation in both the current zonal and future nodal market de-
sign would be difculties in synchronizing the market with de-
mand-side response rather than the level of the HCAP.
LCRA stated that the proposed HCAP levels are more than suf-
cient to serve their intended purpose.
Reliant suggested that the commission delete subsection (i), that
this mechanism is not a true energy-only mechanism, and that
debating the level of offer cap has little or no meaning. Reliant
and STEC proposed that the commission retain the $1,000 per
MWh offer cap until there is a study that clearly demonstrates
that what has been used for the past ve years doesn’t work and
what the potential for demand-side response will be in ERCOT.
STEC urged the commission to leave the offer cap at $1,000 per
MWh until it investigates further if the discrepancy between the
high and low reserve margin caused by the mothballing of units
is reasonable and justied.
ARM replied that without involuntary curtailments, an offer cap of
$1,000 per MWh will not provide a sufcient investment opportu-
nity for new generation development for resource adequacy and
to attempt this empirically would require the commission to risk
market failure and its associated resource inadequacy.
STEC replied that although TXU Wholesale and Joint Com-
menters have presented plausible arguments with respect to
the level of the system-wide offer cap, STEC believed that
Reliant has provided compelling reasons for leaving the current
offer cap in place until the issue has been properly studied.
STEC believed that the offer cap might be sufcient, and that
this argument was given more credence in light of the recent
announcements of plans to build new generation plants in
ERCOT.
Commission response
The commission agrees with comments that maintaining the cur-
rent offer cap of $1,000 per MWh would have deleterious effects
on the ERCOT market. Without raising the offer cap to higher
levels, the owners of generation and load resources will not have
sufcient incentives to be available when additional supply is
needed. Under an energy-only resource adequacy mechanism,
ERCOT cannot rely on a daily "must-offer" requirement or capac-
ity payments to ensure that sufcient resources are available in
those situations. A higher offer cap will provide strong incen-
tives for investment in quick-start generation and load response
to meet demand in unusual market situations. Additionally, the
commission believes that a $1,000 per MWh offer cap would re-
quire market participants to lean too heavily on load resources
and existing generation to meet peak demand. While a $1,000
offer cap should provide sufcient incentives for market partic-
ipants to build and to contract for new baseload, intermediate,
and intermittent renewable generation, there is some evidence
in other electricity markets that a $1,000 per MWh offer cap might
not provide incentives for sufcient new peaking generation to
enter the ERCOT market. Therefore, the commission declines
to amend the rule to set the HCAP at $1,000 per MWh or lower
as recommended by STEC, Reliant, and others.
The commission agrees that the average level of VOLL is higher
than the $1,000 per MWh offer cap that is currently in effect in
ERCOT. That fact also supports the commission’s decision to
increase the offer cap in this rule, but it does not mean that the
offer caps should be raised to the same level as in the Australian
market. As discussed previously, there are important differences
between the ERCOT market and the Australian market and the
commission does not need to raise the offer cap to Australian
levels in order to assure resource adequacy in ERCOT. Addition-
ally, the value of lost load is different for different customers, and
the higher caps being adopted in this rule should provide addi-
tional incentives for customers to adjust their consumption in re-
sponse to high prices. The commission and market participants
are also taking steps to remove impediments to market-based
demand response. The implementation of these new steps, in-
cluding advanced metering and expanded time of use pricing,
will increase the level of price-responsive load in ERCOT. This
will enable the offer caps to remain lower than Australian levels.
Given the prospect for increased levels of load participation in
the ERCOT market and assuming that a sizeable amount of the
new baseload generation recently announced by TXU Whole-
sale, CPS Energy, and others will come online in ERCOT by
2010, the commission does not nd compelling evidence that
ERCOT requires an offer cap at Australian levels. Therefore,
the commission declines to raise the HCAP to $7,500 per MWh
or higher as suggested by various commenters.
The commission has decided to phase in the increase in the
HCAP over a three-year period rather than immediately for the
following reasons. First, the commission notes that a number
of features of this rule, such as the statement of opportunities
(SOO) and the PASA, are based on the assumption that devel-
opers need three years to install new gas-red generation in ER-
COT. Therefore, the offer cap that will exist two to three years in
the future, not the prevailing offer cap, is the relevant offer cap
for investors making decisions on whether to build new genera-
tion in ERCOT.
Second, the commission believes that the market will need some
time to increase load participation in ERCOT signicantly. The
commission agrees with the comments that the energy-only re-
source adequacy mechanism will work more effectively when a
wider and deeper range of load response is available in the mar-
ket. However, increasing the participation by price-responsive
load may not result solely from higher price caps, and commis-
sion action to remove the impediments that currently exist in ER-
COT may be important. The commission plans to increase the
amount of price-responsive load in ERCOT. The IMM can play an
important role in helping the commission assess the progress of
the energy-only resource adequacy mechanism. The commis-
sion will have sufcient opportunity to consider a different HCAP
if the level of new generation investment and price-responsive
load is not sufcient at the $3,000 per MWh offer cap.
Third, the commission has reviewed ERCOT’s projections of the
planning reserve margin for the next few years and agrees with
ARM that the projected reserve margins in ERCOT allow the
commission to gradually raise the level of the HCAP over a pe-
riod of three years. The commission also believes that the ter-
mination of MCSM and the gradual rise in the offer cap in the
amended language in this rule should provide sufcient incen-
tive to keep enough existing peaking resources online to meet
projected summer peak demand during the three-year phase-in
period.
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For the reasons stated above, the commission disagrees with
the assertion of CPS Energy and others that the full offer cap
should be instituted as soon as possible. The commission has
determined that raising the offer cap in one step by the end of
this year would cause an unnecessary transfer of wealth from
loads to generation without increasing installed generation or
demand response in ERCOT. The commission can avoid this
wealth transfer and achieve the incentive objective of the scarcity
pricing mechanism by increasing the HCAP over a period of
three years that roughly corresponds to the time period needed
for development of new peaking generation and is well beyond
the time needed for implementation of new demand-response
programs. Accordingly, the commission declines to amend the
rule as requested.
5. Timing of the Annual Resource Adequacy Cycle. The com-
mission seeks comment on the start date of the Annual Resource
Adequacy Cycle. Proposed §25.505 has the start date as Jan-
uary 1 of each year. Other start dates the commission is consid-
ering are October 1, March 1, and May 1. Another alternative be-
ing considered is to enforce the low system-wide offer cap when-
ever the Peaker Net Margin for the previous 365 days is equal
to or greater than $150,000 per megawatt and reinstate the high
system-wide offer cap when the Peaker Net Margin for the previ-
ous 365 days drops below $75,000 per megawatt. Please state
your preference for the start date and the reason for your pref-
erence. In particular, the commission seeks comments on the
impact of the start date on the level and timing of scarcity pricing
in the summer months and resource availability during extreme
weather events in the winter months.
Reliant and STEC believed that the commission should not use
an annual resource adequacy cycle. Joint Commenters and
NRG believed that the entire approach is unworkable and should
be replaced with a four-year cycle with a Peaker Net Margin of
$350,000 per MW. Joint Commenters and NRG believe that the
proposed rule’s mechanism would not ensure adequate capital
recovery, and LSEs would have no incentive to hedge.
TXU Wholesale suggested using a 365-day rolling basis and
suggested language to implement such an approach. According
to TXU Wholesale, the rolling-basis would avoid the potential for
articially imposed price oscillations at the start of a new calen-
dar year and would allow for some smoothing so that generation
entities can account for the substantial operational uncertainties
faced by peakers in the timing of their revenues and prots, be-
cause a peaker can go for a substantial time without operating.
With regard to the commission’s alternative proposal for rolling
annual HCAP and LCAP system-wide price caps, there is no
economic analysis to support the price levels it has chosen that
trigger the cycle between HCAP and LCAP. TXU Wholesale also
suggested a change in the threshold to shift the offer cap from
HCAP to LCAP. TXU Wholesale stated that the price level that
triggers the shift between the LCAP and HCAP should be based
on realistic peaker costs, and that the price level that reinstates
HCAP on a rolling basis should be increased from $75,000 per
MW to $85,000 per MW. ARM replied to TXU Wholesale’s pro-
posal by stating that the commission should reject it.
TEC supported an October 1 start date for the Annual Resource
Adequacy Cycle, as this date would capture the most recent
summer peak for all utilities, while additionally measuring the last
full winter of historical record. Austin Energy recommended that
resource adequacy be taken up in the summer or fall outside the
peak season to give ERCOT a better view of the reserve margin
closer to the peak. ARM believed that an October 1 start date
would risk exhausting the HCAP envelope before the next sum-
mer peak.
CenterPoint recommended that May 1 be used as the start of the
Annual Resource Adequacy Cycle, as this date would align the
SPM with the summer months and avoid the situation where the
LCAP might be triggered during the summer peaking months.
CenterPoint believed that the May 1 date would also promote
system reliability by encouraging generation to remain on-line
during the summer high demand periods. ARM stated that a start
date of March 1 or May 1 would risk exhausting the HCAP enve-
lope prior to the months of January and February when the com-
bination of cold weather fronts and plant maintenance outages
can create transitory supply-demand imbalances that would pre-
cipitate high market prices for balancing energy.
ARM supported the proposed January 1 start date for the annual
resource adequacy cycle. The start date would ensure that there
would be ample dollars in the HCAP envelope to cover any un-
usual events from January and February cold fronts that reach
Texas while leaving sufcient room in the envelope to provide the
required HCAP price signals during the critical summer months.
ERCOT suggested that a start date of May 1 for the Annual Re-
source Adequacy Cycle due to the number of end-of-year re-
ports and other year-end activities ERCOT must already com-
plete early in the year. ERCOT would be able to incorporate
data relating to the cycle in its annual Capacity, Demand, and
Reserves (CDR) Report it produces in May of each year.
Commission response
The resource adequacy rule seeks to balance two competing
concerns: providing generation and load resources a reason-
able opportunity to cover their xed costs over time and protect-
ing load from excessive transfers of wealth to generators during
periods of low reserve margins. Sustained high prices, or the po-
tential for sustained high prices, are intended to serve as a signal
that more generation is needed in ERCOT or within a region of
ERCOT. However, because the vast majority of loads currently
have a very limited ability to see and respond to price signals
in ERCOT spot markets in the short run, they do not have the
ability to protect themselves from the high prices that may occur.
The annual resource adequacy mechanism is intended to pro-
tect loads from persistent high prices, while providing sufcient
high-price signals to entice new generation into the market.
The commission recognizes that some peaking resources need
the opportunity to recover more than an annualized average of
xed costs in a given year because peakers will have limited op-
portunities to earn scarcity prices in years when reserve margins
are large. The rule, as amended, has set the PNM to allow more
than twice the annualized xed costs of a new gas-red peaking
unit, and the offer cap is set high enough to allow new gas-red
peaking generation to meet superpeak load. These provisions,
along with the elimination of MCSM, provide a greater opportu-
nity for cost recovery than exists under the current $1,000 offer
cap. The commission is setting the LCAP at a high enough level
to allow additional xed cost recovery during the years when the
reserve margin is thin. Taken as a whole, the rule provides gen-
erators with an opportunity to earn a reasonable return on their
investment.
The four-year approach by advocated by Joint Commenters and
NRG would lead to excessive transfers of wealth from load to
generators during years of low reserve margins by signicantly
increasing the total amount that can be collected before the pro-
tection provided by the LCAP is initiated. This approach provides
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additional benets to generators but undermines the commis-
sion’s other goal of protecting customers from excessive wealth
transfers. The commission believes that the resource adequacy
cycle as amended provides the best balance between enhanc-
ing the opportunity for resources to recover their costs for new
peaking generation and protecting loads from excessively high
prices for extended periods.
The commission agrees with ARM’s reasons for keeping the start
date for the annual resource adequacy cycle as January 1 and
declines to change the date in the rule as suggested by TEC,
CenterPoint, and Austin Energy. The commission believes that
having the offer cap set at HCAP during the rst half of each
year is important to help ERCOT assure sufcient availability
during the winter heating season and the spring "shoulder" sea-
son when many plants are scheduled for planned maintenance.
Since the opening of the wholesale market in 2001, ERCOT has
experienced a number of days during these seasons when de-
mand approached, or even exceeded, available supply. The
commission believes that having a high offer cap during these
seasons is critical to allowing the market to maintain sufcient
supply through the pricing mechanism. The possibility of high
prices in the ERCOT-real-time market provides generation with
strong incentives to be available on short notice. It also provides
load with strong incentives to voluntarily curtail on short notice to
save money. These markets signals impact supply since gener-
ators have a great deal of discretion in scheduling planned out-
ages at ERCOT.
The commission notes that the start date of the resource ad-
equacy cycle simply resets the PNM and has no other impact
on the ERCOT workload or reporting requirements. The tim-
ing of the annual resource adequacy cycle should be set with
consideration of the impacts on the market and resource ade-
quacy. In this situation, ERCOT administrative requirements are
a secondary consideration. The commission therefore declines
to amend the rule as suggested by ERCOT.
The commission also declines to amend the rule as suggested
by TXU Wholesale because it would add unnecessary complex-
ity to the determination of what cap is in effect. Further, un-
der TXU Wholesale’s proposal, in certain years the LCAP has
a non-trivial chance of being the prevailing offer cap during the
rst half of that year and would not address the concerns with
the winter and spring seasons noted above.
6. Resource Adequacy Backstop. The commission seeks
comment from ERCOT and other parties on the circumstances
and timing of events that may trigger the implementation of the
procedures in §25.505(j), as well as other possible resource
adequacy backstop mechanisms than the one described in
§25.505(j). Please describe any alternative in detail, provide
the rationale for preferring the alternative approach, and provide
rule language that the commission could use to implement the
alternative.
Nucor suggested that the ELR program should be implemented
now and should be considered an integral and ongoing part of
the ERCOT system. CenterPoint supported the ELR program to
the extent that it is implemented within the criteria established by
the ERCOT Generation Adequacy Working Group in 2005. The
criteria include participating loads’ availability at system peak
and measurement and verication of deployments. Joint Com-
menters stated that if the ELR is adopted, the market power rule
should be revised to apply to load resources as well as genera-
tion resources.
TIEC stated that the commission should be cautious when im-
plementing any program that is outside the normal market struc-
tures. ELR contracts have this character, and in many ways re-
semble reliability must run (RMR) contracts. New RMR contracts
trigger an exit strategy analysis to determine whether there is a
cost-effective option to eliminate the non-market contract. TIEC
believed that this type of safeguard should be applied in the ELR
context. Reliant, in its reply comments, agreed.
TXU Wholesale stated that the backstop mechanism should be
a last alternative mechanism in an energy-only market so that
scarcity signals created by higher prices and a lower reserve
margin are not dampened. In order to preempt ERCOT from
procuring these options contracts with load when there is still suf-
cient capacity in the market, the commission should add a pro-
vision requiring ERCOT to enter into emergency load response
contracts only when its Medium-Term PASA predicts a reserve
margin in the third year of less than 5%.
LCRA and ARM supported the use of ELR contracts as a back-
stop to ensure reliability under an energy-only resource ade-
quacy mechanism.
ARM replied that it is prudent to retain the proposed ELR back-
stop mechanism in the resource adequacy rule, provided it is
limited in scope and duration and does not become a substi-
tute for the normal operation of the competitive energy market.
ARM stated that having a backstop mechanism in the rule to pro-
vide customers with an assurance that the commission will act to
preserve system reliability under extraordinary circumstances is
reasonable. If the ELR contracts are deployed only during sys-
tem reliability emergencies and not used to mitigate high prices,
and the duration of such contracts is capped at one year, ARM
continued, the limited scope of the resulting market interven-
tion is unlikely to interfere with true scarcity pricing. ARM and
LCRA recommended that ELR contracts either be designed with
a strike price equivalent to the HCAP, or have the commission
require that the contracts operate as price takers in the ERCOT
energy market.
ERCOT, in its reply comments, stated that given that ERCOT in-
stituted its Emergency Electric Curtailment Plan (EECP) on April
17, 2006, and was forced to instruct rm load curtailments for the
rst time in more than sixteen years, ERCOT sees great value
in having access to a voluntary and compensated last line of
defense against rotating outages. ERCOT requested that the
commission provide the following clarications in the nal rule
language.
* Clearly instruct ERCOT stakeholders to complete development
of the program and submit it to the ERCOT Board for approval
by a date certain. ERCOT suggest a deadline of one year from
the effective date of the adopted rule.
* Empower ERCOT to develop and maintain, as part of the ER-
COT Protocols, the methodology for triggering the issuance of
ELR contract requests for proposal.
ARM and ERCOT suggested that the subsection should dene
the criteria for the use of the PASA as a benchmark for ELR con-
tracts. ARM proposed that a need for ELR contracts would be
established when the medium-term PASA shows for three con-
secutive months that an ERCOT transmission zone will experi-
ence a shortfall in capacity resources for a future delivery period.
The backstop mechanism would apply only to the portions of the
grid where there is evidence of a persistent supply shortfall. ARM
also suggested that the rule should clarify that the commission
would make the decision to implement ELR contracts.
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ERCOT suggested that the decision be based on the results of
a LOLP analysis. ERCOT suggested that for purposes of ELR
contracting, if an LOLP study showed a greater than one-in-ten-
years chance of a supply shortage for the upcoming year, then
ERCOT would initiate the ELR program to acquire sufcient re-
sources to reduce the LOLP to at or below the once-in-ten-years
level.
ARM replied that it does not oppose the proposed use of an
LOLP analysis to trigger the initiation of the ELR backstop mech-
anism, provided that the forecasted time horizon is limited to one
year. To ensure success of the energy-only market, it is critical
that the backstop mechanism be deployed only when it is clear
that scarcity prices have not elicited adequate resource additions
from the market. Any time horizon for the LOLP analysis in ex-
cess of one year would result in premature and excessive ER-
COT intervention in the energy-only market and would not give
market participants adequate time to respond to anticipated ca-
pacity shortages with their own resource additions prior to the
initiation of the ELR program.
CPS Energy, in its reply comments, noted that one critical com-
ponent of any LOLP analysis is the projection of rm demand. In
an energy-only market, rm demand is the demand that is unwill-
ing or incapable of curtailing prices up to the applicable offer cap.
CPS Energy questioned the ability of anyone, including ERCOT,
to produce an accurate forecast of rm demand in this context at
this stage in the development of the competitive wholesale mar-
ket. CPS Energy and NRG stated that ERCOT is more likely to
over-estimate than under-estimate rm demand and would un-
necessarily procure ELR contracts. CPS Energy also argued
that there would be many uncertainties that will challenge ER-
COT’s ability to produce an accurate forecast of supply, such as
future status of mothballed capacity, DC ties, switchable energy,
wind capacity, and new capacity.
Reliant, Joint Commenters, and NRG stated that the ELR should
not be adopted. Joint Commenters suggested eliminating the
ELR provisions of the proposed rule, as they believed that it
would pose severe risks to the objectives of an energy-only mar-
ket yet would not ensure reliability. Joint Commenters deemed
capacity payments to load "unfair" to generators, who compete
with LaaRs, and was the wrong way to encourage load participa-
tion. In reply comments, Joint Commenters expressed concern
that the proposed ELR provisions did not establish standards,
contract terms and conditions that would require careful public
scrutiny.
NRG stated that the ELR proposal would add another level of
regulatory uncertainty, would provide load with a capacity pay-
ment, and would further mitigate the market in a way that would
reduce investment in new generation.
Reliant proposed that if the reserve margin, as projected in the
medium-term PASA, falls below the 112.5% threshold, the com-
mission should initiate a proceeding to determine whether ex-
pected demand response will be sufcient to address resource
needs by the beginning of the fourth year. If the commission de-
termines that an appropriate level of demand response cannot
be present within four years, then the commission should im-
plement Reliant’s proposed capacity-and-energy mechanism to
ensure resource adequacy.
In its reply comments, ARM strongly opposed Reliant’s proposal,
and recommended that the commission reject it and preserve the
ELR contract backstop mechanism. ARM opined that Reliant’s
recommendation, in conjunction with its proposal to preserve the
existing $1,000 per MWh system-wide offer cap, is a backdoor
and thinly veiled attempt to force the commission to adopt an in-
stalled-capacity market for ERCOT, which the commission con-
sidered and rejected last year in favor of an energy-only resource
adequacy mechanism. ARM stated that if resource adequacy
has not been adequately addressed under the energy-only mar-
ket it adopts in this rulemaking proceeding, then the commission
should retain the exibility to consider a broad range of options
to remedy any shortcomings. ARM stated that there is no legiti-
mate reason to restrict the commission’s exibility on this impor-
tant issue by requiring it do default to an ICAP market design
that the commission already has rejected.
In its reply comments, CPS Energy proposed as an alterna-
tive to ELR contracts what it calls the Market-Based Emergency
Load Response program (MBELR). Under the proposal, ERCOT
would solicit commitments from loads to provide standing offers
during the peak hours of the coming year at increasing levels,
with the possibility of raising the offer cap to $10,000 per MWh.
ERCOT could stratify the quantities solicited at each succes-
sive pricing level by applying varying levels of maximum number
hours of curtailment per year associated with the commitment.
In their reply comments, Joint Commenters stated that the ELR
can only work if it is essentially indistinguishable from price re-
sponsive demand in that it does not receive a capacity payment
and could set the market-wide clearing price. Joint Commenters
provided two alternatives.
* Providing load resources a higher bid cap than generation re-
sources and allowing load resources, if curtailed, to clear the
market.
* Integrating reserve scarcity into energy prices through an ad-
ministratively set demand curve for reserves. Under a zonal mar-
ket, the real-time cap should be raised to VOLL during any day
when there is ancillary service deciency.
Occidental suggested that the commission a provision to require
that ELR be based on the technical reliability needs of the ER-
COT system in the most cost-effective manner and be non-dis-
criminatory with respect to any load resources.
TXU Wholesale stated that the backstop mechanism should be
a last alternative mechanism in an energy-only market so that
scarcity signals created by higher prices and a lower reserve
margin are not dampened. In order to preempt ERCOT from
being overly conservative in procuring these options contracts
when there is sufcient capacity in the market, the commission
should add a provision requiring ERCOT to enter into emergency
load response contracts only when its Medium-Term PASA pre-
dicts a reserve margin in the third year of less than 5%.
Nucor, in its reply comments, stated that the rolling blackouts
in April underscore the need for an ELR program. It said that
the 5% reserve margin standard suggested by TXU Wholesale
to trigger the institution of an ELR program would court poten-
tial disaster unnecessarily. Nucor also noted Reliant’s proposal
that the commission institute a proceeding to determine a re-
sponse when presented with PASA data forecasting a small re-
serve margin four years distant, opining that it would complicate
the implementation of the ELR concept. Nucor, in its reply com-
ments, recommended that the commission reject both ideas.
ERCOT stated that the ELR program seems unlikely to match
up well with mass market participants or aggregated loads--the
currently untapped segments of the ERCOT market for load par-
ticipation. ERCOT stated that mass market or aggregated loads
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tend to have lower load factors, with peak usage more closely
aligned with system peaks than industrial loads.
Comverge stated that the current rules in ERCOT do not facil-
itate or adequately address the participation of residential and
small commercial customers in the resource markets. Comverge
stated that the most successful demand response programs for
residential and small commercial customers are direct load con-
trol (DLC) programs. Comverge posited that a fully out-sourced
demand response program can be structured as a power pur-
chase agreement and that the proposed rule should be struc-
tured to encourage REPs to enter into these programs. Because
such DLC programs are capital intensive, the provider of the pro-
gram needs to enter into long-term agreements with REPs with
a minimum ten-year term. Comverge suggested that as part of
the ten-year studies under the SOO, ERCOT should enter into
ELR contracts with providers of residential and small commer-
cial demand response programs for a term of no shorter than
ten years.
Reliant, in its reply comments, stated that Comverge’s propos-
als would be extremely invasive on REPs and their contracts
with retail customers, and even worse, the proposal for ERCOT
to contract directly with customers puts ERCOT into a role that
properly belongs to REPs. Reliant stated that such regulatory
mandates should be rejected.
ARM replied that the commission should reject proposals to ex-
tend the term of ELR contracts beyond one year. ARM stated
that the goal of an energy-only resource adequacy mechanism
should be to encourage voluntary demand-response and gen-
eration resource additions through market-based signals, and
therefore the scope of the ELR contract should be limited.
ERCOT noted that depending on how the ELR program is de-
signed, loads may nd it more desirable to migrate from volun-
tary load response to the ELR. ERCOT asked the commission to
consider whether an unintended consequence of the ELR pro-
gram could be an increase in uplifted costs to market participants
and a decrease in non-emergency-related price responsive load.
LCRA stated that an important feature of ELR contracts is the
offering of ELR resources at the system-wide offer cap. The of-
fering of ELR resources at the system-wide offer cap is important
because it would ensure that ERCOT’s procurement and deploy-
ment of ERCOT resources would not distort the scarcity pricing
signal the market needs during that critical period and that ER-
COT does not use ELR contracts to lower prices in ERCOT spot
markets. Reliant, in its reply comments, agreed with LCRA’s
concern about having the ELR suppress scarcity pricing.
Austin Energy said that ELR costs should be directly assigned to
the market participants who require load response. CPS Energy,
in its reply comments, agreed. Austin Energy said it maintains
a 12.5% reserve margin in serving its own load and therefore
should not be paying for additional resource adequacy costs in
the form of ELR. STEC, in its reply comments, concurred. ARM
suggested allocating ELR contract costs on a zonal load ratio
share basis and exempting a QSE from the uplift of ELR contract
costs if the QSE has sufcient resources or purchased power
contracts to cover its zonal load obligations. ARM posited that
this allocation method would create strong incentives for load-
serving entities to execute bilateral forward contracts to cover
their load requirements, which is vital to support the construction
of new generation resources and to ensure the success of an
energy-only resource adequacy mechanism.
Nucor, in its reply, disagreed with Austin Energy, stating that the
creation of a workable ELR program should not hinge on whether
costs are uplifted to ERCOT market participants generally, as
opposed to those entities that are responsible for a reserve mar-
gin shortfall. If an ELR program is to be ongoing, Nucor stated,
costs should be uplifted to all market participants, as the condi-
tions that cause system emergencies can and will change.
Commission response
After reviewing stakeholder comments in response to this ques-
tion, the commission believes that the ELR concept needs fur-
ther stakeholder input and review before the commission de-
cides how or even if it should be adopted as a backup resource-
adequacy mechanism. As a result, the commission has decided
not to adopt this subsection. The commission may further con-
sider whether a resource-adequacy backstop is needed and,
if so, how it should be structured as a part of Project Number
32853.
Comments on other provisions of proposed §25.504
§25.504(a), Application
OPC was concerned that the language limits the applicability of
"market power" to generators. It noted that entities other than
generation entities can control generation resources and there-
fore they would have the ability to exercise market power. Simi-
larly, TXU Cities said the section should apply to all entities, not
just generation entities.
EDS recommended the inclusion of load entities in the denition
of market power.
TXU Wholesale said "generation entity" should be one that
owns and controls resources, to be consistent with PURA and
§25.505.
Commission response
The commission declines to make the requested changes. Be-
cause the denition of generating entity applies to anyone con-
trolling a generation resource, the rule already addresses OPC’s
concern about an entity exerting control over a generation re-
source. The commission does not believe that the denition
needs to include loads, given the lack of signicant participation
by loads. The commission notes that this rule is intended to com-
plement the commission’s enforcement activity under §25.503
and PURA §39.157. Determining the need for a market mitiga-
tion plan under PURA §39.156 is a separate matter. Therefore,
limiting the application of this rule only to those "owning and con-
trolling" generation capacity, as phrased in PURA §39.156, is not
necessary or appropriate for the purpose of this rule because the
statute cited by TXU Wholesale is not applicable. The commis-
sion declines to change the rule as TXU Wholesale suggests.
§25.504(c), Exemption based on installed generation capacity
The commission received a number of comments on subsec-
tion (c) of the proposed rule, which establishes an exemption for
certain entities with respect to systemwide market power. OPC
objected to the exemption, saying it would constitute a free pass
for some entities to behave as they wish and could lead to an ex-
ercise of market power. OPC cited Enron’s activities in California
in 2001 as an example of an entity owning less than 5% of the
installed capacity could still wield considerable market power.
Regardless of any exemption, however, OPC and Reliant said
that mothballed capacity should be included in any measure of
market power. OPC disputed arguments that the six months re-
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quired to bring a mothballed unit back into the market prevents
its use for market power. Most new generating units have at
least a two-year construction time, during which a mothballed
unit could be brought back on line for the purposes of strategic
pricing. Reliant suggested as a criterion any mothballed gener-
ating capacity which has not been included in a bona de offer
to the market for a period of at least 12 months.
DME expressed concern about the 5% exemption for market
power ERCOT-wide. The commission should address dening
local market power and the appropriate level of resource owner-
ship within a smaller market that would allow an exemption from
market power. Otherwise the enforcement of local market power
would become an ad hoc exercise.
CPS Energy said the commission should modify the exemption
to make reasonable adjustments for long-term contractual com-
mitments, as FERC does with its market power screens. Such
deductions should be based on the minimum of the monthly max-
imum obligations associated with such contractual commitments
over the coming year. Alternatively, CPS Energy said, a similar
protection could be achieved by modifying subsection (e) to per-
mit the use of long-term contractual obligations not indexed to
short-term prices to the extent that adjusted capacity is within
the 5% threshold.
In conjunction with its proposal regarding the scarcity pricing
mechanism in proposed §25.505, NRG proposed eliminating all
price caps for entities qualifying for the 5% safe harbor exemp-
tion, and using the SPM as a price cap for entities controlling
more than 5% of installed generation capacity.
TEC agreed that an exemption for generators with less than 5%
ownership ERCOT-wide is needed to protect small sellers from
the potential scrutiny under a screen, and that small rms should
also be presumed to be free of market power in an intrazonal
analysis, as such rms are incapable of proting by withholding
and may not even recognize when opportunities exist.
TXU Wholesale commented that the reference to "installed gen-
erating capacity" in the rule should refer to "installed generation
capacity" since that is the term that is used in PURA and the
commission’s rules.
Joint Commenters recommended excluding intermittent renew-
able resources such as wind power from the calculation, as these
resources are uncontrollable. In reply comments, Reliant said
wind power should be included to the extent it is included in ER-
COT’s reserve margin calculations. Currently, wind power is dis-
counted to 2.9% of its rated capability.
Commission response
The commission notes that the 5% exemption is limited to the
question of whether an entity has market power on a systemwide
basis. Contrary to OPC’s concern, it is not a free pass for enti-
ties to abuse the market in whatever way they wish. OPC refers
to Enron’s behavior in California, but the commission notes that
many of Enron’s illegal activities (failure to fulll ancillary capac-
ity service obligations, for example) would be violations of ER-
COT Protocols or commission rules and subject to enforcement
regardless of whether or not market power was present. Further-
more, the exemption is wholly inapplicable to any determination
of local market power. The IMM will monitor all entities for local
market power and advise the commission of possible violations
regardless of the size of the entity.
The commission has established the exemption to respond to
fears expressed by small suppliers that they may be found to
have market power. The denition of market power adopted by
the commission focuses on the ability to control prices or exclude
competition. Clearly, at some level, a generating entity will lack
the ability to control prices even if it was actively and openly at-
tempting to do so. The commission is persuaded that an entity
with less than 5% of the installed generation capacity in ERCOT
will be unable to control prices on an ERCOT-wide basis. The
entity’s attempts to raise prices above competitive levels will be
subject to considerable risk that it will simply price itself out of
the market, a risk that will increase over time as load becomes
more responsive to high prices in the ERCOT spot market.
The commission declines to adopt a denition of local market
power at this time. The commission prefers to determine the
existence of local market power on a case-by-case basis until
it can develop a generally applicable denition of the term that
would cover all possible variations in local market power.
The commission disagrees with CPS Energy with respect to ad-
justing the rule to account for long-term contracts. The exemp-
tion only identies entities that are deemed not to have ER-
COT-wide market power. An entity that does not qualify for the
exemption is not presumed to have market power. Analysis of
the impact of long-term contracts would require an examination
of the terms and conditions of the individual contracts. While that
evaluation is important for a determination of "market power" in
an enforcement case, the time and effort required to review the
contracts is not justied for purposes of the exemption. For ease
of administration by both the commission and affected market
participants, the commission declines to make the change re-
quested by CPS Energy.
With respect to the inclusion of mothballed capacity in the cal-
culation, the commission notes that the rule refers to the stan-
dard denition of "installed generation capacity" stated in §25.5:
"all potentially marketable electric generation capacity." As moth-
balled capacity is potentially marketable capacity, it is included
in the calculation as proposed.
However, the commission is persuaded by Joint Commenters
that excluding intermittent renewable resources is appropriate.
The basic concern addressed by this subsection is whether a
generation owner is large enough to control prices or exclude
competition. By their nature, however, resources such as wind
power are themselves uncontrollable and therefore impractical
for an attempt to control the ERCOT-wide market. Therefore in
any determination of whether an entity has market power--which
would be the next step for an entity that did not qualify for the ex-
emption--the IMM would take into account specic factors such
as uncontrollable renewable resources. The commission is con-
dent that such an analysis would reasonably and consistently
exclude uncontrollable renewable resources; therefore it is rea-
sonable to exclude such resources from the initial calculation
provided in subsection (c). However, the commission nds that
there is little practical difference between discounting these re-
sources to a fraction of their rated capacity as suggested by Re-
liant, and discounting them completely. The commission there-
fore amends this subsection to exclude uncontrollable renew-
able resources from the calculation.
The commission agrees with the comments of TXU Wholesale
and has amended the rule to refer to "installed generation ca-
pacity."
§25.504(d), Withholding of production
CenterPoint suggested the rule clarify that maintaining units off-
line or failure to include a generator in a bid stack without a cor-
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responding maintenance event may be a factor in determining
whether an entity with market power has withheld production.
DME said "marginal cost" should be rened to provide assur-
ance to market participants of what the commission believes are
legitimate offers as opposed to offers that the commission would
consider to be withholding of production.
NRG objected to dening economic withholding as offer prices
that are substantially above marginal cost, saying that there is at
best an ambiguity and at worst a direct conict between dening
economic withholding as bidding substantially above marginal
cost, while at the same time proposing an energy-only market
that depends on prices well above marginal cost to function suc-
cessfully. Instead, NRG said the commission should dene eco-
nomic withholding as whether the bid results in a unit’s full out-
put not being utilized, and whether the bid results in prices be-
ing maintained above competitive levels (which NRG dened as
prices above SPM levels).
TXU Wholesale agreed that it is inappropriate to deem that mar-
ket power has been abused simply because it bids in excess of
marginal cost. There should be a more rigorous evaluation of the
market and entity conditions before nding that a generator has
withheld production. Factors include availability of generation
resources, load forecasts, actual load, outages, and the entity’s
costs and protability.
Commission response
The purpose of this subsection is to establish a simple principle
to guide enforcement: that pricing above marginal cost (however
dened) is not by itself sufcient to constitute economic with-
holding. The difference between the offered price and marginal
cost must be large enough to indicate that an entity was exercis-
ing market power. The commission will make that determination
on a case-by-case basis considering many different factors such
as those enumerated by CenterPoint and TXU Wholesale. The
commission also believes that the denition of marginal cost may
be addressed on a case-by-case basis. The commission does
not agree with NRG’s argument that the rules are ambiguous
and inconsistent. Small market participants will have broad lati-
tude in their bidding strategies. Large market participants will be
subject to greater scrutiny, but they will still be able to bid above
marginal cost. The commission expects that high prices will be
a feasible result, if resources are truly scarce in the market. The
commission declines to change this subsection.
§25.504(e), Voluntary mitigation plan
STEC and LCRA said that any power company that owns or con-
trols more than 20% of the generation in ERCOT should be sub-
ject to a mandatory mitigation plan. The voluntary mitigation plan
in the proposed rule is not in keeping with the Legislature’s desire
to protect against the exercise of market power in the develop-
ment of a competitive market.
OPC supported this position, and TEC agreed that a mitigation
plan for suppliers identied as having market power should be
a mandate, not an option. CPS Energy and TXU Wholesale
disagreed, saying that an entity should not be penalized solely
for having market power.
TXU Wholesale said the Peaker Entry Test it described in its writ-
ten comments should be deemed as a safe harbor price bench-
mark. Including such a dened plan would not limit the commis-
sion’s or a market participant’s ability to develop and implement
any other mitigation plan, TXU Wholesale said.
Commission response
The voluntary market mitigation plan contemplated by the rule is
separate and distinct from a mandatory market mitigation plan
required under PURA §39.156 and §39.157. PURA §39.157(c)
clearly requires a market participant to le a market mitigation
plan within 60 days of being found in violation of the installed ca-
pacity limitation of PURA §39.154. The rule does not alter this
requirement. The rule does, however, allow a generating entity
to le a voluntary market mitigation plan to assure compliance
with PURA §39.157 and commission rule §25.503. The volun-
tary market mitigation plan does not require a prior nding of mar-
ket power by the commission, so it should not be confused with
a mandatory market mitigation plan ordered by the commission
following a nding of market power. The commission declines to
require that the mitigation plans allowed by this rule be manda-
tory. The commission will require the ling of mandatory market
mitigation plans when justied as currently provided by PURA.
Comments on other provisions of proposed §25.505
§25.505(b), Denitions
CPS Energy suggested that a denition of "scarcity conditions"
be added to the denitions in this rule. In its reply comments,
Joint Commenters noted that the lack of a denition of "scarcity"
allowed commenters to use their own denitions.
Commission response
The commission declines to make the changes to the rule sug-
gested by CPS Energy and Joint Commenters for the reasons
previously discussed in its response to stakeholder comments
on Question Number 4 of the preamble.
CPS Energy noted that subsection (e)(3) places certain obliga-
tions on "load entities," an undened term. CPS Energy asked
for a denition of load entity.
Commission response
The commission notes that, contrary to CPS Energy’s com-
ments, the term "load entity" is already dened in the rule.
§25.505(c), Statement of Opportunities (SOO)
DME expressed concern about the commission directing ER-
COT to prescribe reporting requirements for load entities and
their plans for adding new load resources or retiring existing load
resources. Many loads consider information, such as that re-
garding commodity manufacturing and processing, to be propri-
etary. If a competitor could determine in advance that the com-
pany was planning to enter a new market region, expand opera-
tions within that region, or close operations within that region, it
might allow competitors to exploit this information. NRG wanted
language inserted that all information submitted to the SOO was
considered condential. ERCOT supported the proposed lan-
guage prescribing reporting requirements for load entities to re-
port to ERCOT their plans for adding new load resources or re-
tiring existing load resources. In addition, the information from
QSEs relating to load resources in their portfolios that are partic-
ipating in voluntary load response will enhance ERCOT’s ability
to produce the most accurate SOOs possible.
Commission response
The rule does not require load information as detailed as sug-
gested by DME. It only requires load entities to provide informa-
tion to ERCOT about load resources. This limits the requirement
to how the entity plans to participate in the market as a provider
of energy or capacity services. (As a consumer, the entity will be
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aggregated with all other consumers in ERCOT’s assessment
of projected needs.) Because participation as a load resource
is voluntary, a load entity can "exit" the ERCOT energy or ca-
pacity market without effecting any change to its core business.
The rule does not require that the information be provided to the
public or to other market participants; this disclosure will con-
tinue to be governed by the ERCOT Protocols. The commission
anticipates that the nal information provided in the SOO will be
sufciently aggregated to prevent disclosure of load-specic re-
source planning. Any concerns about condentiality of informa-
tion can be addressed by market participants during the ERCOT
Protocol revision process. The commission does not see a need
to modify the rule language in response to DME’s comment.
CenterPoint suggested that language be added to instruct
ERCOT to use existing information already being provided
by market participants and to prescribe additional reporting
requirements, as needed.
Commission response
The commission assumes that ERCOT will use existing informa-
tion being provided by market participants if doing so meets the
requirements of this rule and is cost-effective but believes that
the rule language should not restrict ERCOT’s ability to collect
the information it needs for the SOO. The commission declines
to amend the rule as suggested by CenterPoint.
ARM believed that the rule should require a two-year notice pe-
riod for mothballing or retiring a plant, which would provide the
competitive market with sufcient lead time to replace the retired
or mothballed generation to preserve system reliability. ARM be-
lieved that a shorter notice period would create potential oppor-
tunities for generation owners to manipulate the market through
strategic retirement or mothballing of generation resources.
TXU Wholesale replied that the two-year notice for mothballing
or retiring generation is unworkable. Economic and reliability
conditions can change considerably in an electricity market in
the course of two years. Furthermore, if a generator were bound
legally to a schedule in mothballing or retiring a unit, the owner
could be driven into bankruptcy by operating the unit without suf-
cient cost recovery
Joint Commenters, in their reply comments, suggested that
ARM’s proposal would be excessive and unreasonable, and
therefore should be rejected. Decisions on whether to retire
or mothball a generating unit are vital to the owner’s ability
to manage its assets and risk and are based on operational
needs and the market. Notice two years in advance would
impact generators’ ability to control their costs and manage
their assets in a way that would likely deter new investment.
Joint Commenters noted that the appropriate notice period for
retirement or mothballing of a unit was considered and decided
by the commission less than 18 months ago, when it established
a 90-day notice period.
Commission response
The commission agrees with TXU Wholesale and Joint Com-
menters that ARM’s suggestion to require a two-year notice pe-
riod for mothballing or retiring a plant would be unworkable and
would hinder the owner’s ability to manage its assets and risks.
Such restrictions on market exit would make market entry of new
generation less appealing and could increase the costs to load
in the long run. As a result, the commission declines to amend
the rule as suggested by ARM.
Joint Commenters stated that similarly, a decision to winterize
a plant must be made on far more current information, but un-
der §25.502(f) of the commission’s rules, and ERCOT Protocols
Section 6.5.9.1, winterizing is considered mothballing.
Commission response
The commission believes that ERCOT and its stakeholders can
address this issue through the protocols development process
and declines to address the issue in the rule.
§25.505(d), Projected Assessment of System Adequacy (PASA)
CenterPoint suggested adding the following to the list of infor-
mation published in the PASA: forecasts of generation, import
capability, and reserve using NERC planning criteria by ERCOT
zone or area. CenterPoint also recommended that voltage and
reactive requirements by ERCOT zone or area be included in
the PASA.
Commission response
The commission believes that the suggestions from CenterPoint
could provide the market with a more complete and useful set of
information. However, the commission cannot at this time judge
the costs and benets of including the information that Center-
Point recommended. The commission declines to amend the
rule as suggested by CenterPoint but believes that stakeholders
can work with ERCOT to determine see if such information is
cost-effective to include in a PASA.
ARM suggested that all PASA data components be reported in
the PASA on a zonal basis.
Commission response
The commission agrees with ARM that aggregated resource in-
formation should be reported in a PASA on a zonal basis to
provide more information and transparency to the market and
amends the rule accordingly.
ARM suggested that the Medium-Term PASA reect planned re-
tirement or mothballing of resources in addition to planned main-
tenance outages, which would ensure that the Medium-Term
PASA provides a more realistic picture of future supply-demand
conditions to market participants and reduce opportunities for
market manipulation through the strategic withholding of capac-
ity resources.
Commission response
The commission assumes that ERCOT will take into account
the retirement and mothballing of resources in its Medium-Term
PASA. The commission, however, wishes to give ERCOT the
exibility to determine which resources are likely to be moth-
balled or retired rather than xing criteria in this rule.
ERCOT stated that the critical tasks necessary to develop a
Medium-Term PASA, including developing linkages between ex-
isting systems and modifying existing processes, will require sig-
nicant incremental increases in ERCOT human resources. ER-
COT urged the commission to consider whether the value of the
Medium-Term PASA over the value provided by the proposed
SOO would justify the additional ERCOT resource requirements.
Reliant, in its reply comments, concurred.
TXU Wholesale suggested eliminating subsection (d)(1)(D).
TXU Wholesale stated that it is impractical to identify three
years in advance the availability of future resources due to
outages or scheduled maintenance. TXU Wholesale stated that
information that is so speculative is, at best, minimally useful
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to the market, and at worst, dangerously misleading. Providing
such information three years in advance has minimal usefulness
to the market. Reliant disagreed with TXU Wholesale in its
reply comments, stating that this information is critical to ensure
resource adequacy.
ARM urged the commission to require ERCOT to publish both
the SOO and the Medium-Term PASA, as ARM believed the
Medium-Term PASA provides incremental value over the SOO.
ARM stated that one of the most important building blocks of
a successful energy-only resource market is the dissemination
of adequate information to the market regarding projected re-
source needs. This information, according to ARM, allows mar-
ket participants to construct resource additions with a sufcient
lead time to meet the requirements of the region.
ARM stated that while the SOO provides such information for
a long-term horizon of ve to ten years, the additional value of
the medium-term PASA is that it provides projected resource ad-
equacy data over a three-year timeframe that is more closely
linked to the time horizon for the addition of new peaking gener-
ation capacity. Moreover, the Medium-Term PASA is designed
to provide more detailed system data relative to the SOO, in-
cluding projected loads and resources disaggregated by ER-
COT zone and anticipated transmission constraints. Finally, the
Medium-Term PASA would be published on a monthly basis, giv-
ing market participants more current information than the SOO,
which would be published annually.
ERCOT supported the proposed language prescribing reporting
requirements for load entities to report to ERCOT their plans for
adding new load resources or retiring existing load resources,
in part because the information from QSEs relating to load re-
sources in their portfolios that are participating in voluntary load
response will enhance ERCOT’s ability to produce more accu-
rate Medium-Term PASAs.
In its reply comments, ERCOT stated that the biggest challenge
would be including information about planned outages into the
projection of transmission constraints. If the requirement were
removed, the development of the Medium-Term PASA is achiev-
able. With respect to the Short-Term PASA, ERCOT agreed that
the planned outage information would provide value but would
require ERCOT to develop automated systems that would either
feed data from the outage scheduling system into the market
forecasting model or expand the day-ahead calculation of trans-
mission limits planned for implementation as part of the nodal
market to seven days. Either option is feasible, but only with
systems that are being developed as part of the nodal market
design. Accordingly, ERCOT recommended eliminating the term
"planned outages" in subsection (d)(1)(C) and (2)(C), and adding
a new subsection (d)(1)(E) instructing ERCOT to le a plan by
October 1, 2006, for completing a project that would incorporate
planned outage data into the Short-Term PASA upon nodal mar-
ket implementation.
ERCOT stated that the provision of aggregated information on
the availability of resources also will change ERCOT’s system
and internal processes, primarily to combine information on fu-
ture levels of installed generation with information on resource
outages.
Commission response
The commission disagrees with TXU Wholesale’s suggestion to
eliminate the Medium-Term PASA. As ARM and Reliant stated
in their comments, market participants need the information pro-
vided in the Medium-Term PASA to help meet their resource ad-
equacy needs. The commission agrees that the Medium-Term
PASA provides valuable information to market participants and
declines TXU Wholesale’s proposal to amend the rule by elim-
inating this section. The commission also nds that ERCOT’s
concerns have merit. The commission realizes the resource limi-
tations confronting ERCOT staff during the implementation of the
nodal market. The commission will work with ERCOT to min-
imize the work needed to provide market participants with the
information required in this rule. For instance, the commission
nds it acceptable if ERCOT can meet the data posting require-
ments with a minimum of post-processing of the data. There-
fore, the commission has amended the rule language according
to ERCOT’s suggestions in its reply comments.
Reliant suggested that the Medium-Term PASA project condi-
tions for the subsequent four years rather than three years. ER-
COT replied that adding another year to the outlook would po-
tentially cause the PASA to produce misleading results because
of the limited accuracy of information four years out.
Commission response
The function of the Medium-Term PASA is to provide market par-
ticipants with information on the availability of planning reserves
up to three years in the future. With respect to Reliant’s sugges-
tion to extend the Medium-Term PASA to four years, the com-
mission nds ERCOT’s reply persuasive and therefore declines
to make the change suggested by Reliant.
ERCOT anticipated the need for substantial stakeholder dis-
cussion in order to develop protocols that will prescribe how
to integrate the details of the short-term PASA and those of
the medium-term PASA. Reliant suggested eliminating the
Short-Term PASA, because the Short-Term PASA was duplica-
tive of the Medium-Term PASA.
Commission response
The commission declines to eliminate the Short-Term PASA, as
the information reects the availability of operating reserves for
the next week, which is different from the information provided in
the Medium-Term PASA. The commission agrees with ERCOT’s
assertion that stakeholder discussion and input will be needed
to complete successfully the integration of the Short-Term PASA
and Medium-Term PASA. The commission requests that ERCOT
keep the commission informed on a timely basis on the progress
and timetable associated with this integration.
TXU Wholesale suggested eliminating this subsection (d)(2)(D).
TXU Wholesale stated that revealing information to the market
on resource outages will only increase the ability of other mar-
ket participants to impact prices through strategic behavior. Be-
cause of the small size of certain ERCOT zones, TXU Wholesale
believed, revealing aggregated information regarding resource
outages will reveal specic outage information for certain gener-
ators. When participants know that specic supply will be con-
strained by outages, they have the information necessary to ma-
nipulate their own generation availability in a manner that exac-
erbates the problem of reduced supply and causes an overall
articial increase in prices. Reliant disagreed with TXU Whole-
sale in its reply comments, stating that this information is critical
to ensure resource adequacy.
Commission response
The commission disagrees with TXU Wholesale’s assertion
that providing aggregated information on resource availability
will harm the market. Providing resource information up to
seven days in advance allows market participants to have a
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clearer picture of the amount of planned outages. Owners of
generation have great discretion in scheduling planned outages,
including changing the timing of those planned outages. As
a result, providing aggregated resource information to market
participants allows them to more easily bring generation or load
resources into the market if the projected resources are not
sufcient to meet demand. The commission nds the value of
providing market participants with aggregated data on resource
availability greatly outweighs any concerns about potential
misuse of that information. As a result, the commission declines
to amend the rule as TXU Wholesale has proposed.
§25.505(e), Filing of resource and transmission information with
ERCOT
ERCOT supported the timely advance provision of the informa-
tion required in this subsection, which will increase ERCOT’s
ability to meet reliability requirements and enhance the market’s
ability to respond to outages without ERCOT intervention.
CenterPoint suggested that language be added to instruct
ERCOT to use existing information already being provided
by market participants and to prescribe additional reporting
requirements, as needed. CenterPoint suggested adding lan-
guage that would explicitly state that the information would be
incorporated into the SOO and PASAs. NRG wanted language
inserted that all information submitted to meet this requirement
was considered condential.
Commission response
The commission believes that ERCOT will work with stakehold-
ers through the protocol development process to ensure that the
concerns expressed by CenterPoint and NRG are considered
and addressed. The commission does not nd it necessary to
amend the rule as suggested by CenterPoint or NRG.
Reliant recommended that subsection (e)(3) be modied to
require reporting of unavailability rather than availability and
have the commission order ERCOT to enhance ERCOT’s
outage scheduling to allow LaaRs to provide outage scheduling
information. ERCOT, in its reply, recommended using the ER-
COT stakeholder process to consider the value of adding load
resource outages into ERCOT’s outage scheduling system.
Commission response
The commission does not see the benet of making the change
that Reliant has suggested and declines to amend the rule ac-
cordingly. The commission agrees with ERCOT and suggests
that Reliant use the ERCOT stakeholder process to address its
concerns about adding load resource outages into ERCOT’s out-
age scheduling system.
CenterPoint recommended that generation entities le their
gross MW and MVAR dependable capacity in addition to net
dependable MW capability.
Commission response
The commission declines to amend the rule as suggested by
CenterPoint but recommends that stakeholders work with ER-
COT to determine if including this information is useful and cost-
effective for ERCOT in developing the reports required by this
rule.
CPS Energy noted that subsection (e)(5) has a requirement that
LSEs provide "complete information on load response capabil-
ities pursuant to bilateral agreements between LSEs and their
customers." CPS Energy believed that the term "load response
capabilities" and the intended scope of the term "complete infor-
mation" need to be claried.
Commission response
The commission believes that ERCOT needs to continue to im-
prove its load forecasting methodologies. Information from load
resources is an important part of such forecasts, particularly as
more demand-side resources become available in ERCOT. The
commission believes that ERCOT is in the best position to de-
termine what specic information it needs to estimate and fore-
cast price-responsive load. The commission expects that ER-
COT will work with stakeholders through the protocol develop-
ment process to clarify the issues that CPS Energy has raised.
As a result, the commission does not nd it necessary to amend
the rule as suggested by CPS Energy. The commission claries
the rule by indicating that the information should include self-ar-
ranged supply as well as bilateral contracts.
§25.505(f), Publication of resource and load information in ER-
COT markets
See discussion of Question 2, disclosure of disaggregated data.
§25.505(g), Credit standards for qualied scheduling entities
See discussion of Question 3, credit requirements.
§25.505(h), Improving price responsiveness of load
Joint Commenters supported this subsection as written.
Various Parties stated that the impact of the proposed rule lan-
guage in this subsection is limited due to a narrow focus on de-
mand proling. What is lacking is any coherent program to en-
courage widespread adoption of demand response, load man-
agement, and price-responsive demand. With the onset of the
new nodal market structure in 2009, and the gradual increase in
the cap on balancing energy prices, Various Parties stated that
is important to develop stabilizing mechanisms in the electricity
market that may dampen extreme price spikes.
Various Parties noted that demand response includes a far wider
spectrum of responses to prices and incentives that should be
investigated. Various Parties noted that current technology al-
lows the aggregation of commercial demand into blocks that are
controllable and highly responsive, and that could be potentially
dispatched as an operating reserve.
Various Parties noted that prior to restructuring, the ERCOT util-
ities reported over 3,100 MW of interruptible load in ERCOT.
Many direct load control (DLC) programs and group load curtail-
ment programs that existed prior to restructuring are no longer
in operation. Various Parties suggested that the rule make a
strong statement in support of all demand-side programs, and
proposed the establishment of a series of pilot programs and ini-
tial studies that could provide information to the commission to
support a separate rulemaking to determine the optimal policies
to encourage the development of price responsive electricity de-
mand in Texas.
Various Parties stated that because there is a cap placed on
the amount of interruptible load that can provide responsive re-
serves, there is essentially a "waiting list" of more than 500 MW
of load than could be interrupted without notice. These loads
cannot curtail at ERCOT’s request because there is no program
or market mechanism available to permit them to participate.
EDS noted some clear and substantial barriers in the current
market design that dramatically limit load participation and that
loads, as a practical matter, have only two programs from which
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to choose if they wish to participate as a demand-side resource
in ERCOT: Responsive Reserve Service and Non-Spinning Re-
serve Service.
EDS noted that industrial loads have strong incentives to retain
the voluntary option of responding to prices as they occur rather
than committing ahead of time for little or no added nancial gain
under the Balancing-Up Load (BUL) program. EDS encouraged
the commission to direct ERCOT by the end of the year to re-
view the BUL program, identify the causes for the lack of par-
ticipation in the program, and suggest improvements to the pro-
gram that would substantially increase participation and reduce
energy prices.
EDS noted that loads are currently excluded from participating
in Replacement Reserve Service and balancing energy service
(BES) because further system changes are required, and a time-
line for completion has not been set. EDS highlighted that the
BUL program suffers from major design aws that make it unus-
able. Reliant, in its reply comments, stated that the BUL program
should not be xed, as it would not carry over into the nodal mar-
ket design.
Various Parties stated that ERCOT planners and operators need
to know when a market-based curtailment or load response will
be triggered as well as their impact on resource requirements.
Various Parties stated that under criteria jointly established by
ERCOT’s Generation Adequacy Task Force and the Demand
Side Working Group, a load that is simply curtailing on its own
volition when prices rise does not qualify as an adjustment to a
reserve margin. These criteria may need to be altered so that the
value of ELR contracts may be recognized as a reserve margin
adjustment and reliability resource.
Good Company stated that an energy-only market does not en-
courage demand response or energy efciency per se. An en-
ergy-only market requires higher prices, especially during peak
hours, and the ability of load to benet from responding to those
higher prices, which will encourage demand response and en-
ergy efciency.
Various Parties stated that a token or nominal incentive payment
to load for the additional costs and obligations associated with
formally bidding a response to the market is needed to entice
them to make such a formal commitment. If the incentive pay-
ment is too low, then the load will passively respond to high
prices, which ERCOT will nd difcult to detect in forecasting
load and has limited use for ERCOT’s system planners and op-
erators.
Nucor stated that it is absolutely necessary for ERCOT to work
with market participants on an ongoing basis to create the neces-
sary conditions for, and remove impediments to, price response
by load. Price-responsive loads must be insulated from relia-
bility-unit commitment capacity short penalties for responding to
real-time prices. Notice times of at least ten minutes of the ap-
plicable zonal or nodal settlement price must be maintained.
Nucor stated that the periodic progress reports on ERCOT’s ef-
forts to improve price responsiveness of load was a good ap-
proach and suggested that the commission solicit comments on
each status report to ensure the broadest input from stakehold-
ers.
Occidental stated that the commission should clarify its intent for
ERCOT to work with market participants to create the necessary
conditions for, and remove impediments to, market-based price
response by load. STEC and CPS Energy, in their reply com-
ments, concurred.
Occidental suggested that the commission require the review
of the current status of implementation of previously approved
PRRs relating to demand response and the incorporation of de-
mand response in the Texas Nodal Market.
Reliant suggested that an evaluation of demand-side response
take place before offer caps were raised. ERCOT, in its reply
comments, stated that unlike the proposed list of demand-side
issues in the proposed rule, which directs ERCOT to analyze the
existing market structure to provide a factual basis for discussing
key aspects of price responsiveness of load, Reliant’s list would
mandate that ERCOT draw conclusions regarding the adequacy
of the current market and make recommendations to change the
market. ERCOT stated that the establishment of a demand-re-
sponse program involves policy and economic issues that can
be addressed only by the commission. ERCOT recommended
that the additional items proposed by Reliant not be added to the
list but rather deferred to the upcoming commission project on
demand response.
Good Company stated that the primary barrier to load shifting by
smaller commercial and industrial loads is the lack of "smart me-
ters" that will replace proling with actual consumption data. Cur-
rently, while large industrials can choose time of day or other pro-
grams that reward them for shifting consumption from high-cost
hours, other customers have little incentive to curtail or shift con-
sumption since they face average rates based on stylized de-
mand proles. Retailers that use proles also have little incen-
tive to encourage such behavior with their customers.
In order to fully exploit the potential benets of demand re-
sponse, Good Company said, it is important to install smart me-
ters on an almost universal basis, implement demand-response
pilot programs, and develop time-of-use pricing programs.
EDS encouraged the commission to direct ERCOT to develop
price-responsive programs that will not encourage offerings from
REPs but allow non-load-serving QSEs to schedule and receive
benets of price response from loads. EDS also encouraged
the commission to review the CenterPoint tariff provision that
imposes a $90 per month charge for IDR metering, which EDS
considered a barrier to demand-side response by smaller com-
mercial loads.
Joint Commenters, in their reply comments, noted that MCSM
lowered the market clearing offers during the period of rolling
blackouts on April 17, 2006, which would provide little incentive
for voluntary demand response. OPC, in its reply comments, ex-
pressed the opinion that allowing prices to rise to the cap on April
17 would not increase new generation investment over time.
OPC opined that loads would not hedge against such spikes,
choosing to pay the market clearing price instead.
EDS also noted that loads face prices that are often revised
downward the next business morning and that loads can’t re-
spond to prices when they don’t know whether the price will be
adjusted later. EDS requested that ERCOT report to the com-
mission on the reliability of its real-time energy prices and estab-
lish a minimum threshold of at least 99.9% accuracy. Reliant,
in its reply comments, concurred with EDS. ERCOT, in its re-
ply comments, noted that ERCOT posts accurate real-time data,
and that the examples EDS lists do not reect the lack of reliabil-
ity of ERCOT’s posting of data; rather they represent situations
where prices were adjusted in a post-hoc manner as required by
MCSM.
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Good Company suggested that transmission and distribution
utilities (TDSPs) be encouraged to establish demand-response
programs behind distribution substations that are facing con-
gestion or reliability issues. Reliant, in its reply comments,
disagreed with Good Company that TDSPs should be involved
with demand-side programs because they are not retailers, and
retailers operating in the free market will provide innovative
programs when the necessary infrastructure is in place and
market conditions are ripe.
Austin Energy supported demand-side participation and recom-
mended that the commission direct ERCOT to provide a report to
the commission within six months of the effective date of the rule
regarding existing passive demand response. ERCOT replied
that a single such study in an evolving market might be incon-
clusive and would be unnecessary, given the new LSE reporting
requirements proposed in §25.505(e)(5). ERCOT noted that this
effort will require additional resources at ERCOT, at least through
the thirty-month reporting requirement.
CPS Energy stated that the section was too prescriptive and rec-
ommended eliminating specic instructions and timelines for ER-
COT. CPS Energy said that subsection (h)(2) should be directed
to TDSPs. CPS Energy also stated that the accuracy of load
proles with respect to demand-side programs is not relevant,
because, by denition, they cannot be used to provide accurate
price signals to loads because load proles do not provide accu-
rate measures of actual consumption for an individual customer
on a 15-minute, hourly, or even daily basis. CPS Energy sug-
gested eliminating subsection (h)(1) - (4).
Occidental stated that the commission should specically order
ERCOT to implement PRR 307, Controllable Resources, with-
out delay. The protocol revision, which was approved in March
2002, allows load resources to provide "generation type" (also
referred to as "AGC-type") ancillary services to the ERCOT mar-
ket. The PRR would allow load resources that can follow Auto-
matic Generation Control (AGC) dispatch signals from ERCOT
and respond continuously to frequency deviations like genera-
tion resources, to provide AGC-type ancillary services such as
Regulation Up Service, Regulation Down Service, and Respon-
sive Reserve Service.
Occidental stated that implementing PRR 307 would be the eas-
iest and quickest way to improve participation of load resources
in the ERCOT market and would make it unnecessary to prorate
load resource participation in the Responsive Reserve Service.
Occidental stated that implementing this PRR would be a signal
from the commission that the process outlined in subsection (h)
would not result in delayed implementation of other PRRs related
to demand-side resources. Occidental noted that other markets
such as PJM and the NYISO will be allowing controllable load
resources to participate in AGC-type ancillary service markets
in the near future.
EDS stated that loads can not participate in Regulation Up and
Regulation Down service because further system changes are
required to implement PRR 307 to send AGC signals to loads.
EDS noted that implementation of PRR 307 has the lowest pri-
ority assigned to any ERCOT project.
Reliant, in its reply comments, disagreed with Occidental, EDS,
and others directing ERCOT to make major system changes that
will have limited application to only a very few load resources
who can meet the technological requirements to provide such
service.
ERCOT, in its reply comments, suggested that Occidental should
appeal the implementation ranking of PRR 307 at ERCOT rather
than ask the commission to implement it as part of a rulemaking.
Commission response
The commission is committed to encouraging greater participa-
tion by load resources in the ERCOT market. However, after re-
viewing stakeholder comments on this subsection, the commis-
sion believes that this subject deserves a more thorough review
along with other demand-side issues so that a comprehensive
commission policy can be developed. Accordingly, the commis-
sion has established a new rulemaking project, Project Number
32853, Evaluation of Demand-Response Programs in the Com-
petitive Electric Market, to address demand-response programs.
Since the issues will be addressed in Project Number 32853, the
commission has decided to adopt the rule without this subsec-
tion. The commission will further consider the issues stakehold-
ers raised in their comments in Project Number 32853.
§25.505(i), Scarcity Pricing Mechanism (SPM)
Regarding subsection (i)(1), see discussion of Question 5, timing
of the annual resource adequacy cycle. Regarding subsection
(i)(6), see discussion of Question 4, considerations in setting the
levels of the system-wide offer cap.
Regarding subsection (i)(2), Peaker Operating Cost (POC), TXU
Wholesale suggested that the POC parameter should be ad-
justed upward to account for all of the hypothetical peaker’s vari-
able costs of operation (e.g., wear and tear on the peaker from
starting the unit, startup fuel costs) and market operating risks.
TXU Wholesale recommended using a heat rate of at least 13
MMBtu/MWh based on the regression analysis of its consultant.
TXU Wholesale analyzed the heat rates of 158 peaking units
that are currently operating in ERCOT and found that heat rates
ranged from 9.4 to 18.0, with the mean and median heat rate of
a fully-loaded peaking unit being 11.7.
ARM disagreed with the changes TXU Wholesale proposed in
subsection (i)(2). ARM noted that the annual PNM limit is de-
signed to provide a sufcient revenue stream for a new conven-
tional combustion turbine, not older existing generation facilities.
Therefore, ARM continued, the POC should be calculated based
on a heat rate of 10 consistent with the heat rate that would be
expected from a new peaking generation facility.
Commission response
The commission agrees with ARM’s reply to the TXU Wholesale
proposal to raise the heat rate in the POC calculation from 10
to 13. ARM’s reply comments accurately represent the commis-
sion’s rationale in choosing a heat rate of 10 in the POC calcu-
lation. In addition, a large portion of the non-fuel operating and
maintenance costs that TXU Wholesale listed, such as wear and
tear, are related to depreciation, which the commission consid-
ers part of the capital costs of replacing a generation unit and is
included in setting the PNM. Therefore, the commission declines
to amend the rule along the lines TXU Wholesale suggested.
Regarding calculation of the PNM, TXU Wholesale stated that
the SPM should account for prices in the bilateral market, not
just real-time energy prices at ERCOT and should be calculated
on a 12-month, rolling basis. TXU Wholesale suggested using
a time-weighted average of prices recorded for each settlement
interval in that hour.
ARM disagreed with the changes TXU Wholesale proposed in
subsection (i)(4) and urged the commission to reject them. ARM
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noted that bilateral energy prices are for contracts of various
lengths. Mixing energy prices from non-spot bilateral transac-
tions with spot market prices for balancing energy is not appro-
priate because it will understate the revenue opportunity for re-
sources in the balancing energy market. Moreover, resources
that are contracted bilaterally have the ability to capture scarcity
rents over their term, as the price for power under such contracts
should have been negotiated with the anticipation that the buyer
would potentially face very high spot market prices for balancing
energy during periods of resource scarcity but for the contract.
Commission response
The commission agrees with ARM’s evaluation of TXU Whole-
sale’s proposal to amend the language in this subsection. TXU
Wholesale’s proposal would result in an inappropriate mixing of
bilateral prices and spot market prices. The commission notes
that bilateral contract prices are often higher than prices deter-
mined in a centralized spot market because of factors such as
counterparty or credit risks, the size of the transactions involved,
and customized features of the bilateral contract. Bilateral con-
tracts also lack the transparency and widespread participation
that are necessary for the SPM to have the condence of all
market participants. In addition, the differences in the terms
and conditions of bilateral contracts would make their inclusion
in the SPM calculation very complex. For all of these reasons,
the commission declines to amend the rule along the lines TXU
Wholesale suggested.
Regarding the LCAP, TXU Wholesale stated that its review of
units in the ERCOT market that the current proposed levels for
LCAP underestimated the long-run marginal costs of a peaker
and did not capture changing trends in capital costs and oper-
ating proles of peakers over time. ARM replied that LCAP is
not about attracting new construction; it is about ensuring the
sustained receipt of monopoly rents does not occur. The LCAP
value needs to be set to ensure all generators, regardless of ef-
ciency, have the ability to recover their variable operating costs
on a going-forward basis. Otherwise, inefcient generation may
not operate, which could lead to involuntary load curtailments,
as it is likely a resource adequacy problem would be present if
the LCAP value ever came into force.
ARM recommended a lower LCAP than in the proposed rule
to stop the receipt of sustained monopoly rents by resources.
ARM recommended that the commission adopt an LCAP value
equal to no more than 15 times the Houston Ship Channel In-
dex (HSCI) plus a $2 per MWh allowance for non-fuel variable
operations and maintenance expenses. The change will ensure
that generation resources do not earn sustained monopoly rents
after already having the opportunity to earn a sufcient annual
contribution to xed and sunk costs. CPS Energy, in its reply
comments, supported ARM’s general approach but suggested
using an 18 heat rate rather than a 15 heat rate to make sure
peaking resources can cover their operating costs.
OPC expressed concerned that the proposed LCAP was set too
high. ARM, in its reply comments, agreed with OPC. OPC stated
that the LCAP should recognize the improvement in heat rates
in gas turbines. OPC advocated that the LCAP be set at ten
times the Houston Ship Channel (HSC) gas price index with no
other conditions and as long as the HCAP is not changed. The
multiplier of ten times should be reviewed annually to reect ef-
ciency improvements in gas turbines.
OPC believed that the LCAP level seems to greatly exceed
any calculation of a price that would cover both marginal costs
and some xed costs, particularly after a peaker has recovered
$150,000 per MW. Therefore, OPC proposed that the LCAP be
tied to the heat rate of the most modern peaking unit. ARM, in
its reply comments, disagreed with OPC’s proposal of using the
heat rate of the most modern peaking unit, stating that older,
less-efcient units need to cover their operating costs.
Commission response
The commission agrees with ARM’s comments that an impor-
tant purpose of the LCAP is to prevent excessive transfers of
wealth from load to generation during years when reserve mar-
gins are thin. Allowing excessive recovery would result in an un-
warranted transfer of wealth to generators from load, a situation
that the commission is attempting to avoid. The other consider-
ation is that it be set at a level that will permit most generating
units in the market to operate protably under the cap. Allowing
a minimal recovery above short-run marginal costs for genera-
tion would limit demand-side response in the market and reduce
the incentives for peaking generation to be available to offer into
the ERCOT spot markets. The decentralized unit commitment
in the zonal market design likely would exacerbate the problem.
The commission intends to set the LCAP at a high enough level
to provide incentives for generation and load resources to be
available to respond to shortage conditions in the remaining por-
tion of the annual resource adequacy cycle when the PNM has
exceeded the $175,000 per MW threshold. The commission be-
lieves that the formula for LCAP strikes the appropriate balance
and therefore declines to amend the rule as suggested by ARM,
TXU Wholesale, CPS Energy, and OPC.
TIEC noted that virtually every competitive electricity market in
the world contains some type of "circuit breaker" to control unjus-
tied price excursions from whatever cause and supported the
concept of a circuit breaker to avoid excessive and unjustied
transfers of wealth from consumers to other market segments.
LCRA stated that a "circuit breaker" mechanism similar in con-
cept to that used in the Australian market would be benecial for
the ERCOT market. The mechanism would trigger if the PNM in
any 168-hour period is $50,000. This mechanism would allow for
a "cooling off" period of 168 hours during which the system-wide
offer cap would be set at LCAP. LCRA proposed the following
revised language for the rule: "If the PNM for any consecutive
168-hour period exceeds $50,000, then the system-wide offer
cap shall be set at LCAP for the immediately following 168-hour
period."
In its reply comments, OPC supported LCRA’s circuit breaker
mechanism, which OPC believed would provide protection
against unintended or unforeseen consequences of the new
rule. OPC noted that the circuit breaker was similar to the one
used in the Australian market. In its reply comments, ARM
stated that it conceptually supports LCRA’s proposed circuit
breaker, but believed the dollar amount of the threshold is too
low because a substantial portion of a year’s resource scarcity
may take place in a single week’s time (e.g., during an extreme
heat wave). ARM proposed a $100,000 per MW threshold for
the circuit breaker based on an offer cap of $6,000 per MWh
or a threshold of $85,000 per MW with an offer cap of $5,000
per MWh. CPS Energy, in its reply comments, opposed the
LCRA circuit breaker because it would prevent the required
pricing levels from occurring at all of the times when they need
to occur. CPS Energy suggests that the required level of prices
be allowed to occur when required as envisioned by the rule.
ADOPTED RULES September 8, 2006 31 TexReg 7345
TXU Wholesale replied that the commission should not adopt a
"cooling-off period" or "circuit breaker" for high prices, if those
mechanisms are designed so that their operation could mitigate
legitimate scarcity prices or deny generators the opportunity to
cover long-run costs. TXU Wholesale stated LCRA’s analogy to
the Australian market’s Cumulative Price Threshold (CPT) was
misplaced. The temporary price caps in the Australian market
are effective only until the end of the trading day on which the
CPT falls below the xed threshold. Thus, in the Australian mar-
ket, the price threshold is much higher, and the price cap is not
articially sustained for 168 hours.
Commission response
The commission notes that the HCAP in ERCOT is signicantly
lower than its counterpart in Australia. This factor, along with
the fact that the ratio of all-time peak to average summer peak
demand in ERCOT is not as high as it is in Australia, reduces
the need for a weekly circuit breaker. The commission notes
that LCRA’s proposed circuit breaker would be tripped at a much
lower level than occurs in the Australian market. ARM’s pro-
posed level is less invasive, but the commission agrees with
TXU Wholesale that an additional weekly circuit breaker could
interfere with scarcity pricing in ERCOT and therefore declines
to include such a mechanism in this rule.
Joint Commenters opined that the proposed HCAP levels are
appropriate but the threshold that would drop the system-wide
offer cap from HCAP to LCAP is too restrictive. Joint Com-
menters recommended a four-year resource adequacy cycle
with a PNM of $350,000 per MW with an LCAP trigger when the
PNM reaches $300,000 per MW to ensure sufcient revenue
opportunities for resources. Also, Joint Commenters noted that
the $300,000 per MW reference is to prevent bouncing between
HCAP and LCAP on a daily basis.
Commission response
As previously discussed, the commission has determined that
the proposal by Joint Commenters to raise the PNM to $350,000
per MW would lead to excessive transfers of wealth from load to
generation without any additional benets to the market. The
commission declines to amend the rule accordingly.
ARM stated that the proper selection of the annual PNM, the
HCAP and the LCAP is critical ensuring new resource invest-
ment is made while protecting consumers. ARM stated that the
annual PNM limit must allow gas-red peaking resources the op-
portunity to earn a return competitive with the stock market within
a three-year recovery period. The return implied with the pro-
posed rule’s $150,000 per MW threshold for the PNM is less than
3%, compared to a 12.4% return for "large cap" stocks. Using a
12.4% return on investment as a benchmark and cost informa-
tion for a conventional combustion turbine, ARM believed that
the PNM should be set at $175,000 per MW. ARM suggested
that the annual PNM limit be raised from $150,000 per MW to
$175,000 per MW to ensure sufcient annual revenue opportu-
nities for resources. OPC, in its reply comments, opposed any
increase in the PNM, which in the rule is set at a level higher
than used in the Australian market.
Commission response
The commission agrees with ARM that the $150,000 per MW
PNM may be insufcient to allow recovering of capital costs of
new peaking generation and amends to rule to raise the PNM to
$175,000 per MW.
Regarding IMM review of the SPM, TXU Wholesale suggested
changing IMM review from voluntary to mandatory and sug-
gested that the IMM review the HCAP and LCAP in light of the
value of lost load and the economics of peaking generation.
Commission response
The commission is aware of the need to monitor the progress of
the energy-only resource adequacy mechanism. The commis-
sion expects the IMM to review the SPM annually, and will wel-
come public comment on the IMM’s review. The commission,
however, believes that a change in the rule is unnecessary and
declines to amend the rule as proposed by TXU Wholesale.
§25.505(j), Authority to enter into ELR contracts to maintain re-
source adequacy
See discussion of Question 6, resource adequacy backstop.
§25.505(k), Development and implementation
ARM stated that the success of the energy-only resource ade-
quacy mechanism will be seriously undermined if market partic-
ipants believe that the commission will arbitrarily and frequently
intervene in the markets to modify critical elements of the mech-
anism. Therefore, it is vital that the rule clarify that the commis-
sion will only override the provisions of the energy-only resource
adequacy mechanism as a last resort, and only in response to
extraordinary circumstances.
ARM further suggested that the proposed rule should establish
procedural requirements that would be met before the commis-
sion intervenes in the operation of the mechanism. For instance,
a commission decision to take actions inconsistent with the re-
source adequacy mechanism should be preceded by a public
inquiry into the performance of the mechanism, and such an in-
quiry should give all interested parties an opportunity to express
their views. This inquiry could take place as part of the com-
mission’s consideration of the IMM annual review of the scarcity
pricing mechanism. Joint Commenters, in their reply comments,
agreed with ARM’s recommendation.
Reliant proposed elimination of the second sentence in subsec-
tion (k) because it was too vague. Joint Commenters, in their
reply comments, also supported the alternative that Reliant sug-
gested if the commission does not add the sentence quoted
above. TXU Wholesale opined that the IMM should review the
details of the SPM mechanism annually.
Commission response
The commission agrees with ARM that for the energy-only re-
source adequacy mechanism to be successful, the commission
needs to minimize what the market perceives as arbitrary and
frequent intervention in ERCOT markets. The commission also
agrees with ARM and TXU Wholesale that public review and dis-
cussion at the commission and IMM review of the energy-only re-
source adequacy mechanism should identify any shortcomings
and facilitate the development of improvements to the mecha-
nism. The commission understands the commenters’ concerns
and amends the rule to state that commission action under this
section will be taken to protect the public interest. This standard
is consistent with the commission’s duty under PURA §39.001
and will provide assurances that the commission’s action will not
be arbitrary.
All comments, including any not specically referenced herein,
were fully considered by the commission. In adopting this
amendment and these new sections, the commission makes
other minor modications for the purpose of clarifying its intent.
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This amendment and the new sections are adopted under the
Public Utility Regulatory Act, Texas Utilities Code Annotated
§14.002 (Vernon 1998, Supplement 2005) (PURA) which pro-
vides the commission with the authority to make and enforce
rules reasonably required in the exercise of its powers and
jurisdiction and specically, PURA §35.004, which requires
that the commission ensure that ancillary services necessary
to facilitate the transmission of electric energy are available
at reasonable prices with terms and conditions that are not
unreasonably preferential, prejudicial, predatory, or anticompet-
itive; PURA §39.001, which establishes the legislative policy to
protect the public interest during the transition to and in the es-
tablishment of a fully competitive electric power industry; PURA
§39.151, which requires the commission to oversee and review
the procedures established by an independent organization,
directs market participants to comply with such procedures,
and authorizes the commission to enforce such procedures;
and PURA §39.157, which directs the commission to monitor
market power associated with the generation, transmission,
distribution, and sale of electricity and provides enforcement
power to the commission to address any market power abuses.
Cross Reference to Statutes: Public Utility Regulatory Act
§§14.002, 35.004, 39.001, 39.151, and 39.157.
§25.502. Pricing Safeguards in Markets Operated by the Electric Re-
liability Council of Texas.
(a) Purpose. The purpose of this section is to protect the public
from harm when wholesale electricity prices in markets operated by the
Electric Reliability Council of Texas (ERCOT) in the ERCOT power
region are not determined by the normal forces of competition.
(b) Applicability. This section applies to any entity, either act-
ing alone or in cooperation with others, that buys or sells at wholesale
energy, capacity, or any other wholesale electric service in a market
operated by ERCOT in the ERCOT power region; any agent that rep-
resents such an entity in such activities; and ERCOT. This section does
not limit the commission’s authority to ensure reasonable ancillary en-
ergy and capacity service prices and to address market power abuse.
(c) Denitions. The following terms, when used in this sec-
tion, shall have the following meanings, unless the context indicates
otherwise.
(1) Competitive constraint--A transmission element on
which prices to relieve congestion are moderated by the normal forces
of competition between multiple, unafliated resources.
(2) Generation entity--an entity that owns or controls a gen-
eration resource.
(3) Market location--the location for purposes of nancial
settlement of a service (e.g., congestion management zone in a zonal
market design or a node in a nodal market design).
(4) Noncompetitive constraint--A transmission element on
which prices to relieve congestion are not moderated by the normal
forces of competition between multiple, unafliated resources.
(5) Resource--a generation resource, or a load capable of
complying with ERCOT instructions to reduce or increase the need for
electrical energy or to provide an ancillary service (i.e., a "load acting
as a resource").
(6) Resource entity--an entity that owns or controls a re-
source.
(d) Disclosure of offer prices. ERCOT shall publish on its
market information system:
(1) no later than noon of the following calendar day, the
identities of all entities submitting offers for which the energy offer
price was $300 per megawatt-hour (MWh) or higher, or the capacity
offer price was $300 per megawatt per hour (MW/h) or higher, and the
corresponding settlement intervals and market locations;
(2) no later than noon of the following calendar day,
the identity of any entity whose offer sets a price for energy above
$300/MWh (along with the corresponding settlement interval and
market location) and the identity of any entity whose offer sets a
price for capacity above $300/MW/h (along with the corresponding
settlement interval and market location); and
(3) concurrent with the publication of a corrected market
clearing price, the identity of any entity who is paid more than the
market clearing price for the service and the corresponding settlement
interval and market location.
(4) The requirements of this subsection shall terminate on
October 1, 2006.
(e) Control of resources. Each resource entity shall inform
ERCOT as to each resource that it controls, and provide proof that is
sufcient for ERCOT to verify control. In addition, the resource en-
tity shall notify ERCOT of any change in control of a resource that it
controls no later than 14 calendar days prior to the date that the change
in control takes effect, or as soon as possible in a situation where the
resource entity cannot meet the 14 calendar day notice requirement.
For purposes of this section, "control" means ultimate decision-mak-
ing authority over how a resource is dispatched and priced, either by
virtue of ownership or agreement, and a substantial nancial stake in
the resource’s protable operation. If a resource is jointly controlled,
the resource entities shall inform ERCOT of any right to use an identi-
ed portion of the capacity of the resource. Resources under common
control shall be considered afliated.
(f) Reliability-must-run resources. Except for the occurrence
of a forced outage, a generation entity shall notify ERCOT in writing
no later than 90 calendar days prior to the date on which it intends
to cease or suspend operation of a generation resource for a period of
greater than 180 calendar days. Unless ERCOT has determined that a
generation entity’s generation resource is not required for ERCOT re-
liability, the generation entity shall not terminate its registration of the
generation resource with ERCOT unless it has transferred the gener-
ation resource to a generation entity that has a current resource entity
agreement with ERCOT and the transferee registers that generation re-
source with ERCOT at the time of the transfer.
(1) Complaint with the commission. If, after 90 calendar
days following ERCOT’s receipt of the generation entity’s notice, ei-
ther ERCOT has not informed the generation entity that the generation
resource is not needed for ERCOT reliability or both parties have not
signed a reliability-must-run (RMR) agreement for the generation re-
source, then the generation entity may le a complaint with the com-
mission against ERCOT, pursuant to §22.251 of this title (relating to
Review of Electric Reliability Council of Texas (ERCOT) Conduct).
(A) The generation entity shall have the burden of
proof.
(B) Pursuant to §22.251(d) of this title, absent a show-
ing of good cause to the commission to justify a later deadline, the
generation entity’s deadline to le the complaint is 35 calendar days
after the 90th calendar day following ERCOT’s receipt of the notice.
(C) The dispute underlying the complaint is not subject
to ERCOT’s alternative dispute resolution procedures.
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(D) In its complaint, the generation entity may request
interim relief pursuant to §22.125 of this title (relating to Interim Re-
lief), an expedited procedural schedule, and identify any special cir-
cumstances pertaining to the generation resource at issue.
(E) Pursuant to §22.251(f) of this title, ERCOT shall
le a response to the generation entity’s complaint and shall include as
part of the response all existing, non-privileged documents that support
ERCOT’s position on the issues identied by the generation entity pur-
suant to §22.251(d)(1)(C) of this title.
(F) The scope of the complaint may include the need for
the RMR service; the reasonable compensation and other terms for the
RMR service; the length of the RMR service, including any appropriate
RMR exit options; and any other issue pertaining to the RMR service.
(G) Any compensation ordered by the commission shall
be effective the 91st calendar day after ERCOT’s receipt of the notice.
If there is a pre-existing RMR agreement concerning the generation re-
source, the compensation ordered by the commission shall not become
effective until the termination of the pre-existing agreement, unless the
commission nds that the pre-existing RMR agreement is not in the
public interest.
(H) If the generation entity does not le a complaint
with the commission, the generation entity shall be deemed to have
accepted ERCOT’s most recent offer as of the 115th calendar day after
ERCOT’s receipt of the notice.
(2) Out-of-merit-order dispatch. The generation entity
shall maintain the generation resource so that it is available for
out-of-merit-order dispatch instruction by ERCOT until:
(A) ERCOT determines that the generation resource is
not required for ERCOT reliability;
(B) any RMR agreement takes effect;
(C) the commission determines that the generation re-
source is not required for ERCOT reliability; or
(D) a commission order requiring the generation entity
to provide RMR service takes effect.
(3) RMR exit strategy. Unless otherwise ordered by the
commission, the implementation of an RMR exit strategy pursuant to
ERCOT Protocols is not affected by the ling of a complaint pursuant
to this subsection.
(g) Noncompetitive constraints. ERCOT, through its stake-
holder process, shall develop and submit for commission oversight and
review protocols to mitigate the price effects of congestion on noncom-
petitive constraints.
(1) The protocols shall specify a method by which noncom-
petitive constraints may be distinguished from competitive constraints.
(2) Competitive constraints and noncompetitive con-
straints shall be designated annually prior to the corresponding auction
of annual congestion revenue rights. A constraint may be redesignated
on an interim basis.
(3) The protocols shall be designed to ensure that a non-
competitive constraint will not be treated as a competitive constraint.
(4) The protocols shall not take effect until after the com-
mission has exercised its oversight and review authority over these pro-
tocols as part of the implementation of the requirements of §25.501 of
this title (relating to Wholesale Market Design for the Electric Reliabil-
ity Council of Texas) so that these protocols shall take effect as part of
the wholesale market design required by that section. Any subsequent
amendment to these protocols shall also be submitted to the commis-
sion for oversight and review, and shall not take effect unless ordered
by the commission.
(h) System-wide offer cap. A supply offer shall not exceed
$1,000/MWh or $1,000/MW/h. This offer cap shall be terminated on
the date that the system-wide offer caps are implemented as required
in §25.505(g)(6) of this title.
(i) Termination of MCSM. ERCOT shall terminate its use of
the Modied Competitive Solution Method, ordered by the commis-
sion in Docket Number 24770, on October 1, 2006.
§25.504. Wholesale Market Power in the Electric Reliability Council
of Texas Power Region.
(a) Application. This section applies to all generation entities
in the Electric Reliability Council of Texas (ERCOT). This section de-
nes the term "market power," as that term is used in §25.503 of this
title (relating to Oversight of Wholesale Market Participants).
(b) Denitions. The following terms, when used in this sec-
tion, shall have the following meanings, unless the context or specic
language of a section indicates otherwise:
(1) Generation entity--An entity that controls a generation
resource. An entity afliated with a generation entity shall be consid-
ered part of that generation entity.
(2) Market power--The ability to control prices or exclude
competition in a relevant market.
(3) Market power abuse--Practices by persons possessing
market power that are unreasonably discriminatory or tend to unrea-
sonably restrict, impair, or reduce the level of competition, including
practices that tie unregulated products or services to regulated products
or services or unreasonably discriminate in the provision of regulated
services. Market power abuses include predatory pricing, withholding
of production, precluding entry, and collusion.
(c) Exemption based on installed generation capacity. A sin-
gle generation entity that controls less than 5% of the installed gener-
ation capacity in ERCOT, as the term "installed generation capacity"
is dened in §25.5 of this title (relating to Denitions), excluding un-
controllable renewable resources, is deemed not to have ERCOT-wide
market power. Controlling 5% or more of the installed generation ca-
pacity in ERCOT does not, of itself, mean that a generating entity has
market power.
(d) Withholding of production. Prices offered by a generation
entity with market power may be a factor in determining whether the
entity has withheld production. A generation entity with market power
that prices its services substantially above its marginal cost may be
found to be withholding production; offering prices that are not sub-
stantially above marginal cost does not constitute withholding of pro-
duction.
(e) Voluntary mitigation plan. Any generation entity may sub-
mit to the commission a mitigation plan for ensuring compliance with
§25.503(g)(7) of this title or with the Public Utility Regulatory Act
§39.157(a). Any plan that is submitted may be revised, with the agree-
ment of the market participant, and approved or rejected by the com-
mission. Adherence to a plan approved by the commission constitutes
an absolute defense against an allegation of market power abuse with
respect to behaviors addressed by the plan. Failure to adhere to a plan
approved by the commission does not, of itself constitute a violation
of §25.503(g)(7) of this title, but may be treated in the same manner as
any other violation of a commission order.
§25.505. Resource Adequacy in the Electric Reliability Council of
Texas Power Region
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(a) General. The purpose of this section is to prescribe mech-
anisms that the Electric Reliability Council of Texas (ERCOT) shall
establish to provide for resource adequacy in the energy-only market
design that applies to the ERCOT power region. The mechanisms are
intended to encourage market participants to build and maintain a mix
of resources that sustain adequate supply of electric service in the ER-
COT power region, and to encourage market participants to take advan-
tage of practices such as hedging, long-term contracting between mar-
ket participants that supply power and market participants that serve
load, and price responsiveness by end-use customers.
(b) Denitions. The following terms, when used in this sec-
tion, shall have the following meanings, unless the context indicates
otherwise:
(1) Generation entity--an entity that owns or controls a gen-
eration resource.
(2) Load entity--an entity that owns or controls a load re-
source, including, but not limited to, a load acting as a resource (LaaR)
or a balancing up load (BUL), as those terms are dened in the ERCOT
Protocols.
(3) Resource entity--an entity that is a generation entity or
a load entity.
(c) Statement of opportunities (SOO). ERCOT shall publish
a SOO that provides market participants with a projection of the ca-
pability of existing and planned electric generation resources, load re-
sources, and transmission facilities to reliably meet ERCOT’s projected
needs. A SOO published in even-numbered years shall use a ten-year
study horizon and be published by December 31 of those years. A SOO
published in odd-numbered years shall use a ve-year study horizon
and be published on or around October 1 of those years. ERCOT shall
prescribe reporting requirements for generation entities and transmis-
sion service providers (TSPs) to report to ERCOT their plans for adding
new facilities, upgrading existing facilities, and mothballing or retiring
existing facilities. ERCOT also shall prescribe reporting requirements
for load entities to report to ERCOT their plans for adding new load
resources or retiring existing load resources.
(d) Projected assessment of system adequacy (PASA). Begin-
ning no later than October 1, 2006, unless otherwise specied below,
ERCOT shall provide market participants with information to assess
the adequacy of resources and transmission facilities to meet projected
demand in the following two reports:
(1) Each month, ERCOT shall publish a Medium-Term
PASA for each week of the subsequent three years beginning with the
week after the Medium-Term PASA is published. At a minimum, each
Medium-Term PASA shall include the following information:
(A) Load forecast by ERCOT zone or area;
(B) Ancillary service requirements;
(C) Transmission constraints; and
(D) Aggregated information on the availability of re-
sources, by ERCOT zone or area, including load resources.
(2) Each day, ERCOT shall publish a Short-Term PASA for
each hour for the seven days beginning with the day the Short-Term
PASA is published.
(A) At a minimum, each Short-Term PASA shall in-
clude the following information:
(i) Load forecast by ERCOT zone or area;
(ii) Ancillary service requirements;
(iii) Transmission constraints; and
(iv) Aggregated information on the availability of
resources, by ERCOT zone or area, including load resources.
(B) By October 1, 2006, ERCOT shall le at the com-
mission a plan to incorporate the impact of transmission constraints
into its Short-Term PASA at a later date.
(e) Filing of resource and transmission information with ER-
COT. ERCOT shall prescribe reporting requirements for resource en-
tities and TSPs for the preparation of PASAs. At a minimum, the fol-
lowing information shall be reported to ERCOT:
(1) TSPs shall provide ERCOT with information on
planned and existing transmission outages.
(2) Generation entities shall provide ERCOT with informa-
tion on planned and existing generation outages.
(3) Load entities shall provide ERCOT with information
on planned and existing availability of LaaRs, specied by type of an-
cillary service, and BULs.
(4) Generation entities shall provide ERCOT with a com-
plete list of generation resource availability and performance capabili-
ties, including, but not limited to:
(A) the net dependable capability of generation re-
sources;
(B) projected output of non-dispatchable resources
such as wind turbines, run-of-the-river hydro, and solar power; and
(C) output limitations on generation resources that re-
sult from fuel or environmental restrictions.
(5) Load serving entities (LSEs) shall provide ERCOT
with complete information on load response capabilities that are
self-arranged or pursuant to bilateral agreements between LSEs and
their customers.
(f) Publication of resource and load information in ERCOT
markets. To increase the transparency of the ERCOT-administered
markets, ERCOT shall post at a publicly accessible location on its web-
site, beginning no later than October 1, 2006, the information required
pursuant to this subsection.
(1) The following information in aggregated form, for each
settlement interval and for each area where available, shall be posted
two calendar days after the day for which the information is accumu-
lated.
(A) Quantities and prices of offers for energy and each
type of ancillary capacity service, in the form of supply curves.
(B) Self-arranged energy and ancillary capacity ser-
vices, for each type of service.
(C) Actual resource output.
(D) Load and resource output for all entities that dy-
namically schedule their resources.
(E) During the operation of the market under a zonal
market design, scheduled load and actual load. During the operation of
the market under a nodal market design, rm scheduled load, scheduled
load with "up to" limits on congestion charges, and actual load.
(2) During the operation of the market under a nodal mar-
ket design, the following day-ahead market information in aggregate
form shall be posted two calendar days after the day for which the infor-
mation is accumulated: load bids, including virtual loads, in the form
of day-ahead bid curves, and cleared load.
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(3) The following information in entity-specic form, for
each settlement interval, shall be posted as specied below.
(A) During the operation of the market under a zonal
market design:
(i) Portfolio offer curves for balancing energy and
for each type of ancillary service, for each area where available, shall be
posted 30 days after the day for which the information is accumulated
beginning October 1, 2006, except that, for the highest-priced offer
selected or dispatched by ERCOT for each interval, ERCOT shall post
the offer price and the name of the entity submitting the offer 48 hours
after the day for which the information is accumulated. In the event
of interzonal congestion, ERCOT shall post, separately for each zone,
the offer price and the name of the entity submitting the highest-priced
offer selected or dispatched.
(ii) Other offer-specic information for each type of
service and for each area where available shall be posted 90 days after
the day for which the information is accumulated beginning March 1,
2007. Effective March 1, 2008, this information shall be posted 60
days after the day the information was accumulated. The information
subject to this disclosure requirement is as follows:
(I) nal energy schedules for each QSE;
(II) nal ancillary services schedules for each
QSE;
(III) resource plans for each QSE representing a
resource;
(IV) actual output from each resource; and
(V) all dispatch instructions from ERCOT for
balancing energy and ancillary services.
(iii) The information posted shall include the names
of the resources in the portfolio that were committed, the name of the
entity submitting the information, the name of the entity controlling
each resource in the portfolio.
(B) Two months after the start of operation of the mar-
ket under a nodal market design:
(i) Offer curves (prices and quantities) for each type
of ancillary service and for energy at each settlement point in the real
time market, shall be posted 30 days after the day for which the infor-
mation is accumulated except that, for the highest-priced offer selected
or dispatched for each interval on an ERCOT-wide basis, ERCOT shall
post the offer price and the name of the entity submitting the offer 48
hours after the day for which the information is accumulated.
(ii) Other resource-specic information, as well as
self-arranged energy and ancillary capacity services, and actual re-
source output, for each type of service and for each resource at each
settlement point shall be posted 30 days after the day for which the in-
formation is accumulated.
(iii) The posted information shall be linked to the
name of the resource (or identied as a virtual offer), the name of the
entity submitting the information, and the name of the entity controlling
the resource. If there are multiple offers for the resource, ERCOT shall
post the specied information for each offer for the resource, including
the name of the entity submitting the offer and the name of the entity
controlling the resource.
(C) The load and generation resource output for each
zone, for each entity that dynamically schedules its resources, shall be
posted 90 days after the day for which the information is accumulated
beginning March 1, 2007. Effective March 1, 2008, the information
required by this subparagraph shall be posted 60 days after the day for
which the information is accumulated. Two months after the start of
operation of the market under a nodal market design, the information
required by this subparagraph shall be posted 30 days after the day for
which the information is accumulated.
(D) ERCOT shall use §25.502(e) of this title (relating
to Pricing Safeguards in Markets Operated by the Electric Reliability
Council of Texas) as the basis for determining the control of a resource
and shall include this information in its market operations data system.
(g) Scarcity pricing mechanism (SPM). ERCOT shall admin-
ister the SPM. The SPM shall take effect on January 1, 2007, unless
the commission by order changes this date. The SPM shall operate as
follows:
(1) The SPM shall operate on an annual resource adequacy
cycle, starting on January 1 and ending on December 31 of each year.
(2) For each day of the annual resource adequacy cycle, the
peaking operating cost (POC) shall be 10 times the daily Houston Ship
Channel gas price index for the previous business day. The POC is
calculated in dollars per megawatt-hour (MWh).
(3) For the purpose of this section, the real-time energy
price (RTEP) shall be measured as the price at an ERCOT-calculated
ERCOT-wide hub.
(4) In the annual resource adequacy cycle, the peaker net
margin (PNM) shall be calculated as:
Figure: 16 TAC §25.505(g)(4)
(5) Each day ERCOT shall post at a publicly accessible
location on its website the updated value of the PNM, in dollars per
megawatt (MW).
(6) The system-wide offer caps shall be as follows:
(A) The low system offer cap (LCAP) shall be set on a
daily basis at the higher of:
(i) $500 per MWh and $500 per MW per hour; or
(ii) 50 times the daily Houston Ship Channel gas
price index of the previous business day, expressed in dollars per MWh
and dollars per MW per hour.
(B) Beginning March 1, 2007, the high system-wide of-
fer cap (HCAP) shall be $1,500 per MWh and $1,500 per MW per hour.
(C) Beginning March 1, 2008, the HCAP shall be
$2,250 per MWh and $2,250 per MW per hour.
(D) Beginning two months after the opening of the
nodal market, the HCAP shall be $3,000 per MWh and $3,000 per
MW per hour.
(E) At the beginning of the annual resource adequacy
cycle, the system-wide offer cap shall be set equal to the HCAP and,
except for increases authorized in this section, maintained at this level
as long as the PNM during an annual resource adequacy cycle is less
than or equal to $175,000 per MW. During an annual resource adequacy
cycle, the system-wide offer cap shall be increased in accordance with
the schedule authorized in this section unless the PNM has been ex-
ceeded by that date. If the PNM exceeds $175,000 per MW during an
annual resource adequacy schedule, the system-wide offer cap shall be
reset at the LCAP for the remainder of that annual resource adequacy
cycle.
(F) The Independent Market Monitor, as part of its re-
sponsibilities pursuant to Public Utility Regulatory Act §39.1515(h),
may conduct an annual review of the effectiveness of the SPM.
31 TexReg 7350 September 8, 2006 Texas Register
(h) Development and implementation. ERCOT shall use a
stakeholder process to develop protocols that comply with this section.
Nothing in this section prevents the commission from taking actions
necessary to protect the public interest, including actions that are oth-
erwise inconsistent with the other provisions in this section.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Public Utility Commission of Texas
Effective date: September 13, 2006
Proposal publication date: March 10, 2006
For further information, please call: (512) 936-7223
TITLE 22. EXAMINING BOARDS
PART 25. TEXAS STRUCTURAL PEST
CONTROL BOARD
CHAPTER 595. COMPLIANCE AND
ENFORCEMENT
22 TAC §595.7
The Texas Structural Pest Control Board adopts an amendment
to 22 TAC §595.7 concerning Consumer Information Sheet with-
out changes to the proposed text as published in the July 21,
2006, issue of the Texas Register (31 TexReg 5748).
Justication for the adopted rule is to incorporate the name
change for National Pesticide Information Center and updates
the names for state agencies.
The adopted rule will function by having paperwork reect the
correct name for matters relating to pesticide poisoning in Board
documents.
No comments were received.
The amendment is adopted under the Structural Pest Control
Act, Chapter 1951 of the Occupations Code, which provides the
Texas Structural Pest Control Board with the authority to license
and regulate the structural pest control industry.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Texas Structural Pest Control Board
Effective date: September 17, 2006
Proposal publication date: July 21, 2006
For further information, please call: (512) 305-8270
TITLE 25. HEALTH SERVICES
PART 1. DEPARTMENT OF STATE
HEALTH SERVICES
CHAPTER 97. COMMUNICABLE DISEASES
SUBCHAPTER K. RESPIRATORY
SYNCYTIAL VIRUS
25 TAC §§97.251 - 97.257
The Executive Commissioner of the Health and Human Services
Commission (commission), on behalf of the Department of State
Health Services (department), adopts new §§97.251 - 97.257,
concerning Respiratory Syncytial Virus (RSV) without changes
to the proposed text as published in the April 14, 2006, issue of
the Texas Register (31 TexReg 3158) and, therefore, the sec-
tions will not be republished.
BACKGROUND AND PURPOSE
The new rules comply with Health and Safety Code, Chapter 96
"Respiratory Syncytial Virus" (House Bill 1677, 79th Legislature,
Regular Session, 2005), which requires the department to estab-
lish a sentinel surveillance program for RSV that will identify RSV
infection in children and maintain data that can be used to investi-
gate incidence, prevalence, and trends of RSV. The department
is required by the statute to specify a system for selecting the
demographic areas in which the department will collect informa-
tion, and prescribe the manner in which data are reported to the
department.
The department carefully considered the best way to reconcile
the purposes of the statute to select accurate, representative
sources of data; to investigate the incidence prevalence and
trends of RSV; while minimizing impact on providers. The de-
partment believes these rules best serve these purposes.
SECTION-BY-SECTION SUMMARY
New §97.251 provides denitions for the new subchapter; new
§97.252 outlines condentiality requirements; new §97.253
provides information regarding the limitation of liability for health
professionals, health facilities, administrators, ofcers, or em-
ployees of a health facility that provides information as outlined
in the new subchapter; new §97.254 requires the cooperation
of governmental entities to assist the department in carrying
out the new subchapter; new §97.255 establishes the sentinel
surveillance program at the department; new §97.256 outlines
the process the department will use for RSV data collection;
and new §97.257 states that the information collected by the
department regarding RSV infection may be placed in a central
database to facilitate information sharing and provider educa-
tion.
COMMENTS
The department, on behalf of the commission, did not receive
any comments regarding the proposed rules during the comment
period.
LEGAL CERTIFICATION
The Department of State Health Services, General Counsel,
Cathy Campbell, certies that the rules, as adopted, have been
reviewed by legal counsel and found to be a valid exercise of
the agencies’ legal authority.
STATUTORY AUTHORITY
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The new sections are authorized by the Health and Safety
Code, §96.005, which requires the Executive Commissioner of
the Health and Human Services Commission to establish in the
department a sentinel surveillance program for RSV infection;
and Government Code, §531.0055, and Health and Safety
Code, §1001.075, which authorize the Executive Commissioner
of the Health and Human Services Commission to adopt rules
and policies necessary for the operation and provision of health
and human services by the department, and for the administra-
tion of Health and Safety Code, Chapter 1001.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of State Health Services
Effective date: September 14, 2006
Proposal publication date: April 14, 2006
For further information, please call: (512) 458-7111 x6972




The Executive Commissioner of the Health and Human Ser-
vices Commission (commission), on behalf of the Department
of State Health Services (department), adopts an amendment to
§169.121, concerning warnings retail pet stores must provide re-
lating to reptile-associated salmonellosis without changes to the
proposed text as published in the June 23, 2006, issue of the
Texas Register (31 TexReg 5010) and, therefore, the section will
not be republished.
BACKGROUND AND PURPOSE
The adopted amendment is necessary to comply with Health
and Safety Code, Chapter 81, Subchapter I, "Animal-Borne Dis-
eases," which requires retail pet stores to post signs and distrib-
ute warnings relating to reptile-associated salmonellosis to pur-
chasers of reptiles. The signs and warnings are to be in accor-
dance with the form and content designated by the department.
Government Code, §2001.039, requires that each state agency
review and consider for readoption each rule adopted by that
agency pursuant to the Government Code, Chapter 2001 (Ad-
ministrative Procedure Act). Section 169.121 has been reviewed
and the department has determined that reasons for adopting
the section continue to exist because a rule on this subject is
needed.
SECTION-BY-SECTION SUMMARY
The adopted amendment to §169.121 is necessary to comply
with the mandated four-year rule review; update the legacy
agency name; and make the rules for warning signs consistent
with the Centers for Disease Control and Prevention (CDC)
recommendations to prevent transmission of salmonellosis from
reptiles to humans.
COMMENTS
The department, on behalf of the commission, did not receive
any comments regarding the proposed rule during the comment
period.
LEGAL CERTIFICATION
The Department of State Health Services General Counsel,
Cathy Campbell, certies that the rule, as adopted, has been
reviewed by legal counsel and found to be a valid exercise of
the agencies’ legal authority.
STATUTORY AUTHORITY
The amendment is adopted under the Health and Safety Code,
§81.352, which requires the department to adopt a rule govern-
ing the form and content of the sign and written warning relat-
ing to reptile-associated salmonellosis; and Government Code,
§531.0055, and Health and Safety Code, §1001.075, which au-
thorize the Executive Commissioner of the Health and Human
Services Commission to adopt rules and policies necessary for
the operation and provision of health and human services by
the department, and for the administration of Health and Safety
Code, Chapter 1001.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of State Health Services
Effective date: September 14, 2006
Proposal publication date: June 23, 2006
For further information, please call: (512) 458-7111 x6972
SUBCHAPTER G. CAGING REQUIREMENTS
AND STANDARDS FOR DANGEROUS WILD
ANIMALS
25 TAC §169.131
The Executive Commissioner of the Health and Human Ser-
vices Commission (commission), on behalf of the Department
of State Health Services (department), adopts an amendment
to §169.131, concerning caging requirements and standards for
the keeping and connement of dangerous wild animals without
changes to the proposed text as published in the June 23, 2006,
issue of the Texas Register (31 TexReg 5012) and, therefore, the
section will not be republished.
BACKGROUND AND PURPOSE
The adopted amendment is necessary to comply with Health and
Safety Code, Chapter 822, Subchapter E, "Dangerous Wild Ani-
mals", which requires owners of a dangerous wild animal to keep
and conne the animal in accordance with the caging require-
ments and standards established by the department.
Government Code, §2001.039, requires that each state agency
review and consider for readoption each rule adopted by that
agency pursuant to the Government Code, Chapter 2001 (Ad-
ministrative Procedure Act). Section 169.131 has been reviewed
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and the department has determined that reasons for adopting
the section continue to exist because a rule on this subject is
needed.
SECTION-BY-SECTION SUMMARY
The adopted amendment to §169.131 is necessary to comply
with the mandated four-year rule review; provide for a safe,
healthy and humane environment for the animals; prevent
escape by the animals; and clarify the minimum caging require-
ments relating to the structures and outdoor facilities containing
dangerous wild animals.
COMMENTS
The department, on behalf of the commission, did not receive
any comments regarding the proposed rule during the comment
period.
LEGAL CERTIFICATION
The Department of State Health Services General Counsel,
Cathy Campbell, certies that the rule, as adopted, has been
reviewed by legal counsel and found to be a valid exercise of
the agencies’ legal authority.
STATUTORY AUTHORITY
The amendment is adopted under the Health and Safety Code,
§822.111, which requires the department to adopt a rule estab-
lishing the caging requirements and standards for the keeping
and connement of dangerous wild animals; and Government
Code, §531.0055, and Health and Safety Code, §1001.075,
which authorize the Executive Commissioner of the Health
and Human Services Commission to adopt rules and policies
necessary for the operation and provision of health and human
services by the department, and for the administration of Health
and Safety Code, Chapter 1001.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of State Health Services
Effective date: September 14, 2006
Proposal publication date: June 23, 2006
For further information, please call: (512) 458-7111 x6972
TITLE 30. ENVIRONMENTAL QUALITY
PART 1. TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY
CHAPTER 37. FINANCIAL ASSURANCE
The Texas Commission on Environmental Quality (commission)
adopts amendments to §§37.271, 37.371, and 37.8011 without
changes to the proposed text as published in the March 24, 2006,
issue of the Texas Register (31 TexReg 2391). These sections
will not be republished.
BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE ADOPTED RULES
House Bill (HB) 2131, 79th Legislature, 2005, amended Texas
Health and Safety Code (THSC), Chapter 361, Subchapter C, by
adding §361.0855 to allow political subdivisions or quasi govern-
mental entities to rely on their own nancial strength to demon-
strate nancial assurance. Under prior law, a municipality that
owned a municipal solid waste (MSW) landll could satisfy the
requirements to demonstrate nancial assurance by using a lo-
cal government nancial test; however, other political subdivi-
sions, such as local government corporations and conservation
and reclamation districts, could not.
SECTION BY SECTION DISCUSSION
Administrative changes have been made throughout the rules
to be consistent with Texas Register requirements and agency
guidelines.
Adopted §37.271, Local Government Financial Test, expands
the types of bonds that can be used by MSW landlls to pass the
local government nancial test. Bonds that can be used to pass
the local government nancial test now include revenue bonds
and certicates of obligation as well as general obligation bonds.
Adopted §37.371, Local Government Financial Test, adds rev-
enue bonds and certicates of obligation to the letter signed by
the local government’s chief nancial ofcer required as part of
the local government nancial test.
Adopted §37.8011, Denitions, expands the denition of "Local
government" by adding a phrase that claries that local govern-
ment includes both a local government corporation created un-
der Texas Transportation Code, Chapter 431, to act on behalf
of local government and a conservation and reclamation district
created under Texas Constitution, Article XVI, §59. The adopted
rule also adds the denition of "Bonds." To make the denition
section easier to read, the section was divided into paragraph
(1) for "Local government" and paragraph (2) for "Bonds."
The commission is not recommending any change to Chapter
37 to incorporate THSC, §361.0855 statutory requirements that
a local government pass a nancial test, demonstrate that its
outstanding bonds be unsecured, and meet a minimum rating
because these requirements already exist under §37.271.
The commission made no change to the rules related to the lan-
guage about the submission of a local government’s demon-
stration of nancial assurance. The requirement under THSC,
§361.0855, that a local government must demonstrate nancial
assurance under this section before the initial receipt of waste is
covered under §37.31, which requires that a nancial assurance
mechanism must be in effect before the initial receipt of waste.
The requirement under THSC, §361.0855, that a local govern-
ment must demonstrate nancial assurance under this section
as soon as practicable for operating facilities does not need to
be included in the adopted rules because all facilities operat-
ing on the effective date of THSC, §361.0855, are required to
provide nancial assurance under existing state and federal re-
quirements.
FINAL REGULATORY IMPACT ANALYSIS DETERMINATION
The commission reviewed the adopted rulemaking in light of the
regulatory analysis requirements of Texas Government Code,
§2001.0225, and determined that the rules do not meet the de-
nition for a "major environmental rule" as dened in that statute.
A "major environmental rule" means a rule that is specically in-
tended to protect the environment or to reduce risks to human
health from environmental exposure and that may adversely af-
fect in a material way the economy, a sector of the economy, pro-
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ductivity, competition, jobs, the environment, or the public health
and safety of the state or a sector of the state. The adopted
rules are intended to implement new legislation to allow cer-
tain governmental entities other methods to meet nancial as-
surance requirements. In fact, the adopted rulemaking revises
the commission’s rules in a manner that could provide a benet
to the economy while maintaining the same level of protection of
the environment and public health and safety. Because the ex-
isting rules require nancial assurance for protection of human
health and the environment, this adopted rulemaking does not
decrease the protection of the environment or human health.
The 79th Legislature passed HB 2131, which amended THSC,
Chapter 361, Subchapter C, by adding §361.0855. The law ex-
pands the denitions of "Bonds" and "Local governments" in rela-
tion to MSW landlls owned and operated by local governments
using a nancial test for nancial assurance. Under prior law, a
municipality that owned an MSW landll could satisfy the require-
ments to demonstrate nancial assurance by using a local gov-
ernment nancial test; however, it did not state whether other po-
litical subdivisions, such as local government corporations and
conservation and reclamation districts, could demonstrate nan-
cial assurance in this same manner. In order to implement HB
2131, the adopted rulemaking expands the denition of "Local
government" to include these political subdivisions, making them
eligible to use a local government nancial test to demonstrate
nancial assurance and dening the types of bonds that may be
used as part of the local government nancial test. Therefore, it
is not anticipated that the adopted rulemaking will adversely af-
fect in a material way the economy, a sector of the economy,
productivity, competition, jobs, the environment, or the public
health and safety of the state or a sector of the state. In fact,
the adopted rules should benet the economy and productivity
by producing annual savings for fees currently paid to provide -
nancial assurance instruments. The commission concludes that
the adopted rulemaking does not meet the denition of a major
environmental rule.
Furthermore, the adopted rules do not meet any of the four ap-
plicability requirements specied in Texas Government Code,
§2001.0225(a). Texas Government Code, §2001.0225(a) ap-
plies only to a major environmental rule, the result of which is to:
1) exceed a standard set by federal law, unless the rule is specif-
ically required by state law; 2) exceed an express requirement of
state law, unless the rule is specically required by federal law;
3) exceed a requirement of a delegation agreement or contract
between the state and an agency or representative of the fed-
eral government to implement a state and federal program; or
4) adopt a rule solely under the general powers of the agency
instead of under a specic state law.
In this case, the adopted rules do not meet any of these criteria.
First, federal authority (40 Code of Federal Regulations (CFR)
Part 258, Subpart G) on the issue of nancial assurance has
been delegated to the state, and the Texas Legislature has en-
acted statutes that are consistent with the federal requirements.
Both state and federal statutes require nancial assurance for
MSW facilities (THSC, §361.085(e) and §361.0855, and 40 CFR
Part 258). The adopted rules are intended to implement new leg-
islation to allow certain governmental entities other methods to
meet nancial assurance requirements. Therefore, the adopted
rulemaking does not exceed a standard set by federal regula-
tions because the rules implement new state statutes that are
consistent with the federal regulations. Second, the adopted
rulemaking carries out the general state statutes that require
nancial assurance, and does not exceed an express require-
ment of state law. Third, adopted rules do not exceed the re-
quirements of a delegation agreement between the state and an
agency of the federal government to implement a state or fed-
eral program. The adopted rules are consistent with the corre-
sponding federal nancial assurance requirements. Fourth, the
commission adopts these rules under new specic state law, in
THSC, §361.0855. Therefore, the commission does not adopt
the amendments solely under the commission’s general powers.
The commission solicited public comment on the draft regulatory
impact analysis in the March 24, 2006, issue of the Texas Regis-
ter (31 TexReg 2392). No comments were received concerning
the draft regulatory impact analysis.
TAKINGS IMPACT ASSESSMENT
The commission conducted a takings impact assessment for
these adopted rules in accordance with Texas Government
Code, Chapter 2007. The principal intent of this adopted
rulemaking is to amend Chapter 37 to meet new statutory
requirements by revising and clarifying sections relating to
nancial assurance requirements.
This adopted rulemaking implements THSC, §361.0855, which
was created by HB 2131. The commission’s nal assessment
indicates that Texas Government Code, Chapter 2007 does
not apply to the adopted rulemaking because it is an action
that is reasonably taken to fulll an obligation mandated by
state law, which is exempt under Texas Government Code,
§2007.003(b)(4). Chapter 37 implements the state require-
ments found in THSC, §361.085 and §361.0855.
Nevertheless, the commission further evaluated the adopted
rulemaking and performed a nal assessment of whether the
adopted rulemaking constitutes a takings under Texas Govern-
ment Code, Chapter 2007. Promulgation and enforcement of
the adopted rules would be neither a statutory nor a constitu-
tional taking because they do not affect private real property.
Specically, the adopted rules will not burden private real prop-
erty, restrict or limit the owner’s right to property, or reduce its
value by 25% or more beyond what will otherwise exist in the
absence of these regulations. Rather, the adopted rules only
revise and clarify nancial assurance requirements. Therefore,
the adopted rulemaking will not constitute a taking under Texas
Government Code, Chapter 2007.
CONSISTENCY WITH THE COASTAL MANAGEMENT PRO-
GRAM
The commission reviewed the adopted rules and found that they
are neither identied in Coastal Coordination Act Implemen-
tation Rules, 31 TAC §505.11(b)(2) or (4), relating to Actions
and Rules Subject to the Texas Coastal Management Program
(CMP), nor will they affect any action/authorization identied
in Coastal Coordination Act Implementation Rules, 31 TAC
§505.11(a)(6). Therefore, the adopted rules are not subject to
the CMP.
PUBLIC COMMENT
The commission solicited public comment in the March 24, 2006,
issue of the Texas Register. A written comment was received
from Russell & Rodriguez, L.L.P., a law rm representing North
Texas Municipal Water District and Texoma Area Solid Waste
Authority, Inc.
RESPONSE TO COMMENTS
Russell & Rodriguez L.L.P., a law rm representing North Texas
Municipal Water District and Texoma Area Solid Waste Authority,
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commented that the new denition of "Local government," which
now includes local government corporations, should be revised
to specically recognize local government corporations created
to "act on behalf of one or more local governments" rather than
"a local government," as proposed.
The commission declines to make the proposed change. The
commission notes that the enabling statute references Texas
Transportation Code, Chapter 431, and that code includes the
words "one or more local governments." Therefore, the commis-
sion interprets the phrase "a local government" to be inclusive of
one or more local governments. The commission chooses to fol-
low the language of the enabling statute. Accordingly, no change
was made to the proposed text in response to these comments.
SUBCHAPTER C. FINANCIAL ASSURANCE
MECHANISMS FOR CLOSURE, POST
CLOSURE, AND CORRECTIVE ACTION
30 TAC §37.271
STATUTORY AUTHORITY
The amended section is adopted under Texas Water Code
(TWC), §5.103 and §5.105, which provide the commission
with the authority to adopt any rules necessary to carry out
its powers and duties under the laws of the state. The rule is
also adopted under THSC, Texas Solid Waste Disposal Act,
§361.011, which provides the commission with the authority
to manage municipal solid waste; §361.024, which provides
the commission with the authority to adopt rules necessary to
carry out its power and duties, and to establish standards of
operation for the management of solid waste; and §361.085,
which provides the commission with the authority to require -
nancial assurance demonstrations for solid waste and permitted
facilities. Together, these statutes authorize the commission to
adopt any rules necessary to carry out its powers and duties
under the laws of Texas and to establish and approve all general
policy of the commission.
The amended rule is also adopted in accordance with THSC,
§361.0855, implementing HB 2131, 79th Legislature, 2005.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Ofce of the Secretary of State on August 25, 2006.
TRD-200604739
Robert Martinez
Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: September 14, 2006
Proposal publication date: March 24, 2006
For further information, please call: (512) 239-0348
SUBCHAPTER D. WORDING OF THE
MECHANISMS FOR CLOSURE, POST
CLOSURE, AND CORRECTIVE ACTION
30 TAC §37.371
STATUTORY AUTHORITY
The amended section is adopted under TWC, §5.103 and
§5.105, which provide the commission with the authority to
adopt any rules necessary to carry out its powers and duties un-
der the laws of the state. The rule is also adopted under THSC,
Texas Solid Waste Disposal Act, §361.011, which provides the
commission with the authority to manage municipal solid waste;
§361.024, which provides the commission with the authority to
adopt rules necessary to carry out its power and duties, and to
establish standards of operation for the management of solid
waste; and §361.085, which provides the commission with the
authority to require nancial assurance demonstrations for solid
waste and permitted facilities. Together, these statutes autho-
rize the commission to adopt any rules necessary to carry out
its powers and duties under the laws of Texas and to establish
and approve all general policy of the commission.
The amended rule is also adopted in accordance with THSC,
§361.0855, implementing HB 2131, 79th Legislature, 2005.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Ofce of the Secretary of State on August 25, 2006.
TRD-200604740
Robert Martinez
Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: September 14, 2006
Proposal publication date: March 24, 2006
For further information, please call: (512) 239-0348
SUBCHAPTER R. FINANCIAL ASSURANCE
FOR MUNICIPAL SOLID WASTE FACILITIES
30 TAC §37.8011
STATUTORY AUTHORITY
The amended section is adopted under TWC, §5.103 and
§5.105, which provide the commission with the authority to
adopt any rules necessary to carry out its powers and duties un-
der the laws of the state. The rule is also adopted under THSC,
Texas Solid Waste Disposal Act, §361.011, which provides the
commission with the authority to manage municipal solid waste;
§361.024, which provides the commission with the authority to
adopt rules necessary to carry out its power and duties, and to
establish standards of operation for the management of solid
waste; and §361.085, which provides the commission with the
authority to require nancial assurance demonstrations for solid
waste and permitted facilities. Together, these statutes autho-
rize the commission to adopt any rules necessary to carry out
its powers and duties under the laws of Texas and to establish
and approve all general policy of the commission.
The amended rule is also adopted in accordance with THSC,
§361.0855, implementing HB 2131, 79th Legislature, 2005.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Ofce of the Secretary of State on August 25, 2006.
TRD-200604741
ADOPTED RULES September 8, 2006 31 TexReg 7355
Robert Martinez
Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: September 14, 2006
Proposal publication date: March 24, 2006
For further information, please call: (512) 239-0348
TITLE 31. NATURAL RESOURCES AND
CONSERVATION
PART 1. GENERAL LAND OFFICE
CHAPTER 15. COASTAL AREA PLANNING
SUBCHAPTER A. MANAGEMENT OF THE
BEACH/DUNE SYSTEM
31 TAC §15.35
The Texas General Land Ofce (GLO) adopts an amendment to
§15.35 relating to Certication Status of Galveston County Dune
Protection and Beach Access Plan (Plan) without changes to
the proposed text as published in the March 17, 2006, issue of
the Texas Register (31 TexReg 1903) and the text of the rule as
amended will not be republished. The Galveston County Com-
missioners’ Court adopted by order an amended and restated
version of the Plan on January 18, 2006. The amendment to
§15.35 certies that the amended and restated version of the
Plan is consistent with state law.
Pursuant to the Open Beaches Act (Texas Natural Resources
Code, Chapter 61), the Dune Protection Act (Texas Natural Re-
sources Code, Chapter 63), and the Beach/Dune Rules (31 TAC
§§15.1 - 15.10, 15.12, 15.21 - 15.36), a local government with
jurisdiction over Gulf beaches must submit its dune protection
and beach access plan and any amendments to such a plan to
the GLO for certication. 31 TAC §15.3(o). The GLO reviews a
local beach access and dune protection plan and, if appropriate,
certies that the plan is consistent with state law by adoption or
amendment of a rule as authorized in Texas Natural Resources
Code, §61.011(d)(5). The certication by rule reects the state’s
approval of the plan, but the text of the plan is not adopted by
the GLO. 31 TAC §15.3(o)(4).
Galveston County (County) originally adopted a dune protection
and beach access plan on August 16, 1993 (1993 Plan). The
County submitted the 1993 Plan to the GLO. The GLO condi-
tionally certied the 1993 Plan, which has been in force continu-
ously to the present day. By order of the Commissioners’ Court,
the County adopted a revised dune protection and beach access
plan on October 25, 2004. An amended and restated version of
the 2004 plan was adopted by order of the County’s Commis-
sioners’ Court on January 18, 2006 (Plan). As of the current
date, the County’s Plan can be viewed on the County’s web-
site at http://www2.co.galveston.tx.us/dunes/dunes_project_se-
lect.htm.
New §15.35(a) eliminates the language stating that the certi-
cation of the Plan is conditional, and states that the amended
Plan is consistent with state law. New §15.35(b) certies that the
"bercrete" variance requested by the County relating to special
dune protection standards for eroding areas in Section II(L) and
Section III(A)(2)(i) of the Plan is consistent with state law. New
§15.35(c) certies that the variance from the Beach/Dune Rules
relating to the construction of cisterns, septic tanks, and septic
elds seaward of a structure under certain conditions in Section
III(A)(2)(k) of the Plan is consistent with state law.
The Gulf beaches governed by the Plan are those within the
County on the beaches on Bolivar Peninsula and the follow-
ing areas on Galveston Island: (1) The unincorporated Pirates’
Beach subdivision; and (2) four County beach parks: (i) Beach
Pocket Park #1 at 7-1/2 Mile Road and FM 3005 (Pocket Park
#1); (ii) Frank Carmona Pocket Park #2 at 9-1/2 Mile Road and
FM 3005 (Pocket Park #2); (iii) Beach Pocket Park #3 at 11 Mile
Road and FM 3005 (Pocket Part #3), and (iv) Beach Pocket
Park #4 at 22 Mile Road and FM 3005 (Pocket Park #4). The
Gulf beaches within the corporate limits of the City of Galve-
ston are governed by the City of Galveston Dune Protection and
Beach Access Plan (City’s Plan), certied in part and condition-
ally certied in part in 31 TAC §15.36. The text of the City’s
plan and related documents can be viewed on the City’s web-
site at http://www.cityofgalveston.org/pdf/04p72stf.pdf. The Gulf
beaches within the corporate limits of the City of the Village of
Jamaica Beach are governed by the Village of Jamaica Beach
Dune Protection and Beach Access Plan, certied as consistent
with state law in 31 TAC §15.29.
On August 16, 1993, the Commissioners’ Court of Galveston
County issued an order adopting the Galveston County Dune
Protection and Beach Access Plan for Bolivar Peninsula and Un-
incorporated Areas of Galveston Island (1993 Plan) that is cur-
rently in force. The County submitted the 1993 Plan to the GLO
with a request for certication in accordance with state law. In re-
sponse to that request, the GLO amended to Beach/Dune Rules
to provide that the 1993 Plan is "conditionally certied . . . until
the county amends its plan according to the comments provided
by the General Land Ofce to the county on October 18, 1993,
or until the General Land Ofce ofcially revokes the conditional
certication." 31 TAC §15.35.
Over the intervening years since the 1993 Plan was conditionally
certied, the GLO and the County have maintained an ongoing
dialogue concerning various proposed changes to the 1993 Plan
that would warrant unconditional certication. Much of that dia-
logue has focused on certain changes necessary to satisfy the
requirements of state law, particularly with respect to the DPL.
The 1993 Plan has provided that the DPL is 50 feet landward
of the line of vegetation, except in areas where critical dunes
lie landward of 50 feet, in which case the DPL lies landward of
such critical dunes areas. This ambiguous DPL has been an
overriding concern of the GLO in discussing amendments to the
County’s plan.
On October 25, 2004, the Commissioners’ Court of Galveston
County adopted amendments to the 1993 Plan and submitted
those amendments to the GLO with a request for certication.
The amended plan included, among other changes, a dune pro-
tection line xed at 200 feet landward of the line of vegetation
on Bolivar Peninsula. It also included amended beach user fees
for areas on Galveston Island, as well as a new beach user fee
for Bolivar Peninsula, imposed as a $10 annual parking sticker
for parking on Bolivar beaches. The GLO responded to the
County’s request for certication with comments concerning sev-
eral aspects of the October 25, 2004, amendments that were
not consistent with state law. After months of discussion with
the GLO and several eld inspections of critical dune areas, the
County made additional amendments to the 1993 Plan, adopt-
ing an amended and restated version of the October 25, 2004
amendments on January 18, 2006 (2006 Plan).
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The 2006 Plan includes a number of notable changes from the
1993 Plan: (1) The DPL is established at 200 feet landward of the
line of vegetation on Bolivar Peninsula, except for areas on the
western end, where the DPL is delineated by metes and bounds,
reecting a line landward of all critical dune areas identied by
the GLO and the County after several mutual eld inspections;
(2) The 2006 Plan authorizes a new beach user fee for Bolivar
Peninsula only, which will require a parking sticker for vehicles to
park on Bolivar Peninsula beaches at a cost of $10.00 annually.
Additional parking fees are authorized at Pocket Parks #2 and #3
on Galveston Island (no fee is imposed at Pocket Parks #1 and
#4); (3) a special standard is adopted for construction in eroding
areas providing that unreinforced bercrete may be used for the
footprint of a habitable structure and a driveway under certain
conditions; (4) under certain conditions, construction of cisterns,
septic tank, and septic eld on previously existing, permitted, or
platted lots may be placed seaward of a structure provided that
they do not encroach on the public beach.
The 2006 Plan also updates the description of beach access
points. A detailed designation of the beach accessways on Boli-
var Peninsula and the unincorporated areas of Galveston Island
can be found in Section V(B)(1) of the 2006 Plan, with maps in-
cluded at Appendices 5 and 6.
The GLO reviewed information provided by the County by let-
ters dated November 1, 2004, January 4, 2005, and January
24, 2005, in support of its request to impose its beach user fee
plan as required by 31 TAC §15.8(d), together with beach user
fee revenue reports required by 31 TAC §15.8(f). Based on the
information provided by the County, the GLO has determined
that the fee requested is reasonable in that it does not exceed
the necessary and actual cost of providing reasonable beach-re-
lated facilities and services, does not unfairly limit public use of
and access to and from public beaches in any manner, and is
consistent with §15.8 of the Beach/Dune Rules and the Open
Beaches Act.
Section 15.8 of the Beach/Dune Rules requires that local gov-
ernments within a county adopt a state-approved system of reci-
procity of beach users fees and fee privileges as a condition of
certication of plan amendments. The 2006 Plan addresses the
reciprocity requirement in Section VI (A)(6) and Section VI(E).
The Park Board of Trustees for the City of Galveston currently
manages the City’s beach parks as well as the County’s Pocket
Parks on Galveston Island. The County, the City of Galveston,
and the Park Board of Trustees for the City of Galveston entered
into an InterLocal agreement on July 26, 2006 that describes
their system of reciprocity (2006 InterLocal Agreement).
Section II, paragraph 2 of the Interlocal Agreement provides the
following agreement regarding beach user fees to be imposed
among the three entities:
Parking fees. The County agrees that it shall not impose or at-
tempt to impose the fees established in its 1993 County Dune
Protection and Beach Access Plan for parking at Pocket Parks
1, 2, and 3 while such plan remains effective and shall not im-
pose or attempt to impose the fees established in the County
Dune Protection and Beach Access Plan as Amended (upon its
certication) for parking at Pocket Parks 2 and 3, so long as
the Park Board retains operation of Pocket Parks 1, 2, and 3
pursuant to the InterLocal agreement between the County and
the Park Board entered into on December 27, 2004, relating to
various beach-related services provided by the Park Board for
County beaches on Galveston Island. Accordingly, fees for park-
ing on Galveston Island within the City incorporated limits, in-
cluding the Pocket Parks as specied herein, shall be pursuant to
the City Dune Protection and Beach Access Plan as Amended.
Fees for parking on the beach on Bolivar Peninsula shall be pur-
suant to the County Dune Protection and Beach Access Plan as
Amended, upon its certication, and the City and the Park Board
each agree that they, singly and/or jointly, shall not impose or at-
tempt to impose the fees established in the City Dune Protection
and Beach Access Plan as Amended for parking on the beach
on Bolivar Peninsula.
The GLO has reviewed the system of reciprocity set forth in the
2006 InterLocal Agreement. The GLO nds that the system ful-
lls the requirements of 31 TAC §15.8. The County and the
City, the two local governments in Galveston County that charge
beach user fees, are parties to the 2006 Interlocal Agreement.
The system of reciprocity clearly delineates the fees that will be
imposed at each location affected by the Plan. The system elim-
inates ambiguity that might arise between the County’s Plan and
the City’s Plan and avoids possible confusion. Therefore, the
GLO approves the system of reciprocity reected in the 2006 In-
terlocal Agreement.
The General Land Ofce certies as consistent with state law the
following variances from §§15.4(c)(8), 15.5(b)(3), and 15.6(f)(3)
of Beach/Dune Rules (relating to Dune Protection Standards,
Beachfront Construction Standards, and Concurrent Dune Pro-
tection and Beachfront Construction Standards) in the County’s
plan. The plan establishes special standards for eroding areas
providing that: (1) paving or altering the grade below the lowest
habitable oor is prohibited in the area between the line of vege-
tation and 25 feet landward of the landward toe of the back dune;
(2) paving used under the habitable structure and for a driveway
connecting the habitable structure and the street is limited to the
use of unreinforced bercrete in maximum of 4 foot x 4 foot sec-
tions, which shall be a maximum of four inches thick with sections
separated by expansion joists or pervious materials approved by
the County Building Ofcial, in that area 25 feet from the land-
ward toe of the back dune to 200 feet landward of the line of
vegetation; a "Fibercrete Maintenance fee" of $200.00 shall be
assessed by the County to be used to pay for the clean-up of
bercrete from the public beaches should the need arise; and
reinforced concrete may be used in that area landward of 200
feet from the line of vegetation to alter or pave only the ground
within the footprint of the habitable structure.
The reasoned justication submitted by the County in support
of its request for the variance authorizing the use of bercrete
in eroding areas within 200 feet seaward of the line of vegeta-
tion suggests that it provides an equal or better level of protec-
tion of dunes, dune vegetation, and public access to and use
of the beach in that: (1) nancial assurance for debris removal
and beach clean-up through imposition of the maintenance fee;
(2) debris removal and beach clean-up are facilitated by the use
of unreinforced bercrete in large 4 foot x 4 foot sections rather
than small pavers, with less sand removed from the beach dur-
ing clean-up; (3) the 4 foot x 4 foot sections of bercrete help with
wind-load requirements for windstorm and FEMA regulations by
shifting the point of movement in pilings during a storm from be-
low grade level without bercrete to grade where bercrete is
present; and (4) prohibiting the use of bercrete in the area be-
tween the line of vegetation and 25 feet from the landward toe
of the back dune ensures that dune hydrology are not adversely
affected.
The General Land Ofce certies as consistent with state law
the following variances from §15.4(c)(10) of the Beach/Dune
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Rules (relating to Dune Protection Standards) in the County’s
Plan. The 2006 Plan prohibits the construction of cisterns, septic
tanks, and septic elds seaward of any structure serviced by the
cisterns, septic tanks, and septic elds, except that: (1) cisterns,
septic tanks, and septic elds which are in existence prior to the
effective date of the 2006 Plan may be repaired or replaced;
(2) cisterns, septic tanks, and septic elds that are located in
subdivisions platted before the effective date of the 2006 Plan
and permitted before the effective date of the 2006 Plan may
be constructed, repaired, or replaced; and (3) cisterns, septic
tanks, and septic elds in cisterns, septic tanks, and septic elds
that are located in subdivisions platted before the effective date
of the 2006 Plan may be constructed, repaired, or replaced in
a location seaward of the structure they are to serve provided
that the applicant shows that it is not practicable to locate the
cisterns, septic tanks, and septic elds landward of the structure
they are to serve. The County’s Plan provides that in all cases
such cisterns, septic tanks, and septic elds may not encroach
on the public beach and further provides procedures and criteria
for determining practicability and an appeals procedure for such
determination.
The reasoned justication submitted by the County in support
of its request for the variance authorizing cisterns, septic tanks,
and septic elds to be constructed, repaired, or replaced in a
location seaward of the structure they are to serve in limited cir-
cumstances suggests that it provides an equal or better level
of protection of dunes, dune vegetation, and public access to
and use of the beach. The variance affords respect for previ-
ously acquired property rights and limits the exception to those
circumstances where there is no practicable alternative to loca-
tion of the cisterns, septic tanks, and septic elds in cisterns,
septic tanks, and septic elds landward of the structures they
serve. The procedures and criteria for determining practicabil-
ity and an appeals procedure for such determination outlined in
the 2006 Plan ensure construction of cisterns, septic tanks, and
septic elds in a manner that protects dunes, dune vegetation,
and public access to and use of the beach to the greatest ex-
tent practicable with the Beach/Dune Rules, while at the same
time allowing development of property in a manner that complies
with local, state, and federal regulations and statutes concerning
on-site sewage facilities.
The GLO nds that the adopted amendments to the Plan provide
an equal or better level of protection of dunes, dune vegetation,
and public access to and use of the public beach. The newly
established dune protection line removes an ambiguity from the
former plan and provides better protection for critical dune areas.
Accordingly, the GLO certies the amendment to the Galveston
County Dune Protection and Beach Access Plan, adopted by the
Galveston County Commissioners’ Court on January 18, 2006,
as consistent with the Open Beaches Act, the Dune Protection
Act, and the Beach/Dune Rules. Certication of the Plan shall
not be considered in any manner as a waiver of rights of the
GLO concerning any previous failure by Galveston County to
comply with its certied plan, the Open Beaches Act, the Dune
Protection Act, and the Beach/Dune Rules.
The amendment to §15.35 concerning Certication Status of
Galveston County Dune Protection and Beach Access Plan is
subject to the Coastal Management Program (CMP), 31 TAC
§505.11(a)(1)(J), relating to the Actions and Rules Subject
to the CMP. The Land Ofce has reviewed these adopted
actions for consistency with the CMP’s goals and policies in
accordance with the regulations of the Coastal Coordination
Council (Council). The applicable goals and policies are found
at 31 TAC §501.26, relating to Policies for Construction in the
Beach/Dune System, and §501.27, relating to Policies for De-
velopment in Coastal Hazard Areas. The adopted rulemaking
actions are consistent with the Land Ofce’s Beach/Dune Rules
that the Council has determined to be consistent with the CMP.
Consequently, the Land Ofce has determined that the adopted
rulemaking actions are consistent with applicable CMP goals
and policies.
No comments were received on the adopted amended and re-
stated Plan or its consistency with the CMP goals and policies.
The GLO has evaluated the adopted rulemaking action in light
of the regulatory analysis requirements of Texas Government
Code, §2001.0225, and determined that the action is not sub-
ject to §2001.0225 because it does not meet the denition of a
"major environmental rule" as dened in the statute. "Major en-
vironmental rule" means a rule of which the specic intent is to
protect the environment or reduce risks to human health from en-
vironmental exposure and that may adversely affect in a material
way the economy, a sector of the economy, productivity, compe-
tition, jobs, the environment, or the public health and safety of the
state or a sector of the state. The adopted amendments are not
anticipated to adversely affect in a material way the economy, a
sector of the economy, productivity, competition, jobs, the envi-
ronment, or the public health and safety of the state or a sector
of the state because the adopted rulemaking implements legisla-
tive requirements in Texas Natural Resources Code, §§61.011,
61.015(b), and 61.022(c), which provide the GLO with the au-
thority to adopt rules to preserve and enhance the public’s right
to use and have access to and from the public beaches of Texas
and to certify that plans to impose or increase public beach ac-
cess, parking, or use fees are consistent with state law.
The amendments are adopted under Texas Natural Resources
Code, Chapter 61, §61.011(d), which authorizes the GLO to
adopt rules related to the certication of beach access and
use plans; §61.015(b), which provides that certication of local
government plans shall be by adoption into the beach/dune
rules; and §61.022(c), which requires the GLO to certify the
consistency of vehicular plans and fees by adoption into the
beach/dune rules.
Texas Natural Resources Code, §§61.011, 61.015, 61.022, and
61.070 are affected by the amendments.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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CHAPTER 63. BOARD OF TRUSTEES
34 TAC §63.3
The Employees Retirement System of Texas ("ERS") adopts
amendments to 34 Texas Administrative Code §63.3, con-
cerning Election of Trustees (Nomination Process), without
changes to the proposed text as published in the July 21, 2006,
issue of the Texas Register (31 TexReg 5772). The adopted
amendments concern the election of trustees, and change
the guidelines for the petitions that are required in order for
interested parties to qualify themselves as candidates for the
ERS Board of Trustees election.
Section 63.3(2) changes the information required for the peti-
tions needed to qualify candidates for the ERS Trustee election.
Previously, the rule required that eligible voters provide their sig-
nature, printed name and full social security number on the pe-
tition in order for the signature to be valid. The adopted rule
requires the signature, printed name, ZIP code and only the last
four digits of the social security number in order for the signa-
ture to be valid. The adopted rule also provides that if a person
signs more than one petition, that person’s signature may not be
counted on any petition. These adopted amendments will en-
sure that future trustee elections will be administered in a more
effective manner, and the privacy of persons signing these peti-
tions will be better protected.
No comments were received on the proposed amendments.
The amendments are adopted under the Government Code,
§815.003 and §815.102, which provide authorization for the
Board to adopt rules necessary to nominate and elect trustees
and to carry out other business of the Board. The adopted
amendments do not affect any other statutes, articles, or codes.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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CHAPTER 67. HEARINGS ON DISPUTED
CASES
34 TAC §§67.1, 67.3, 67.5, 67.7, 67.9, 67.11, 67.13, 67.15,
67.17, 67.19, 67.21, 67.23, 67.25, 67.27, 67.31, 67.33, 67.35,
67.37, 67.39, 67.41, 67.43, 67.45, 67.47, 67.49, 67.51, 67.53,
67.55, 67.57, 67.61, 67.63, 67.65, 67.69, 67.71, 67.73 - 67.75,
67.77, 67.79, 67.81, 67.83, 67.85, 67.87, 67.89, 67.91, 67.93,
67.95, 67.97, 67.99, 67.101, 67.103, 67.105, 67.107 - 67.109
The Employees Retirement System of Texas ("ERS") adopts
amendments to 34 TAC, Chapter 67, concerning Hearings
on Disputed Claims. New §§67.74 and 67.108, as well as
amended §§67.1, 67.3, 67.7, 67.9, 67.11, 67.13, 67.15, 67.17,
67.19, 67.21, 67.23, 67.25, 67.27, 67.31, 67.33, 67.35, 67.37,
67.39, 67.41, 67.43, 67.45, 67.47, 67.49, 67.51, 67.53, 67.55,
67.57, 67.61, 67.63, 67.65, 67.69, 67.71, 67.73, 67.75, 67.77,
67.79, 67.81, 67.83, 67.85, 67.87, 67.91, 67.93, 67.95, 67.97,
67.99, 67.101, 67.105, 67.107, and 67.109 are adopted without
changes to the proposed text as published in the July 21, 2006,
issue of the Texas Register (31 TexReg 5773).
Sections 67.5, 67.89 and 67.103 are adopted with changes to
the proposed text as published in the Texas Register, in order to
correct nonsubstantive publication errors. In §67.5(a), the pro-
posed new text appeared twice; in §67.89(a), a closed parenthe-
sis was omitted; and in §67.103(c)(2), the opening parenthesis
was placed incorrectly.
The new and amended rules are adopted in order to update
the rules for changes made in the Texas Government Code
("Government Code") and the Texas Insurance Code ("Insur-
ance Code") regarding administrative appeals procedures with
respect to programs administered by ERS and for other reasons
provided herein. The anticipated benet resulting from these
adopted rules includes enhanced fairness, clarity, effectiveness
and efciency of the procedures governing ERS contested
case proceedings while protecting private medical and health
information from undue disclosure in accordance with applicable
law. The following describes the adopted amendments and
additions and the reasons for the changes.
1. General Revisions
The adoption of amendments to §§67.1, 67.3, 67.5, 67.7, 67.9,
67.11, 67.13, 67.15, 67.17, 67.19, 67.21, 67.23, 67.25, 67.27,
67.31, 67.33, 67.35, 67.37, 67.39, 67.41, 67.43, 67.45, 67.47,
67.49, 67.51, 67.53, 67.55, 67.57, 67.61, 67.63, 67.65, 67.69,
67.71, 67.73, 67.75, 67.77, 67.79, 67.81, 67.83, 67.85, 67.87,
67.89, 67.91, 67.93, 67.95, 67.97, 67.99, 67.101, 67.103,
67.105, 67.107, and 67.109 include nonsubstantive revisions
to capitalize terms dened by §§67.3 and 67.23 and/or to reor-
ganize and clarify the meaning of certain terms and phrases.
These adopted amendments and new rules also address con-
dentiality issues arising under the Federal Health Insurance
Portability and Accountability Act of 1996 (Pub. L. No. 104
- 191) ("HIPAA") and rules promulgated pursuant to HIPAA
and other laws pertaining to the privacy and condentiality
of medical, psychiatric and health information. Further, the
amendments and additions to chapter 67 clarify the applicable
procedures and rules governing contested case proceedings
before the ERS Board of Trustees ("Board") and the delegation
of the Board’s authority to decide appeals from ERS determina-
tions in accordance with applicable law. The Board’s authority
to delegate its authority to decide contested case matters is
provided by Government Code §815.511(d) and Insurance
Code §1551.360.
2. §67.1. Purpose and Scope
Section 67.1 is adopted to clarify that chapter 67 provides the
exclusive procedural rules in ERS proceedings as provided by
Government Code §815.102(b), and that the rules do not change
the powers of the Board or parties to ERS proceedings. Also, the
rules do not waive any immunities available to ERS, its trustees,
ofcers, employees, agents, administering rms and insurers.
The adopted rules are consistent with the premise that rules of
procedure are not intended to modify the substantive rights of
affected parties. The amendments also clarify that, as adopted
by §67.1(c), the Texas Rules of Civil Procedure ("Tex. R. Civ.
P.") apply to ERS proceedings to the extent consistent with the
provisions of chapter 67 or the Texas Administrative Procedure
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Act (Government Code §§2001.001 et seq.) ("APA"). The Tex.
R. Civ. P. provide various "gap lling" procedural rules to gov-
ern procedural matters not specically addressed in chapter 67.
However, where the provisions of the APA conict with the Tex.
R. Civ. P. or chapter 67, the requirements of the APA and chap-
ter 67 control respectively in ERS proceedings.
3. §67.3. Denitions
Section 67.3 is adopted to clarify the denition of "Agency" be-
cause specic reference excluding the Texas Workers’ Compen-
sation Commission from the denition is no longer necessary
due to recent changes in law.
A new denition for "Authorized Representative" is adopted to
clarify that attorneys and non-lawyers may represent parties in
ERS proceedings.
The denition of "Contested Case" is deleted because the term
is subsumed in the amended denition of "Proceeding."
The denition of "Executive Director" is adopted to include her
designee within the scope of the dened term. Pursuant to Gov-
ernment Code §815.511(d) and Insurance Code §1551.360(b),
the Executive Director may delegate her duties to her designee.
The denition is adopted to encompass the actions of the Exec-
utive Director’s designee as authorized by the above statutes.
The denition of "Order" is claried to include orders by the Ex-
ecutive Director or her designee as well as the Board or its de-
signee.
The denition of "Pleading" is adopted to clarify the scope and
types of legal documents that fall within the ambit of the deni-
tion and thereby provide additional guidance to Parties in ERS
proceedings as to when the procedural requirements pertaining
to Pleadings apply.
The denition of "Proceeding" is adopted to clarify the scope of
the denition. Proceedings include, but are not limited to con-
tested case matters. The term includes other matters as stated
in the denition. The adopted amendment provides additional
guidance to parties regarding the application of chapter 67 rules
to all matters within the scope of the dened term.
4. §67.5. Appeal of Denied Claims
Section 67.5 is adopted to change the title of the section to "Ap-
peals" because appeals may include ERS matters other than
the denial of claims. The section is further amended to clarify
that appeals relating to ERS actions apply to not only the de-
nial of benet claims by ERS, but other matters for which ap-
peal rights are conferred by statute. Such rights include, but
are not limited to the assessment of sanctions and overpayment
obligations as authorized by Government Code §815.109 and
Insurance Code §1551.351. The adopted rule also establishes
mandatory venue in Austin, Texas for ERS administrative hear-
ings consistent with Government Code §815.511(f) and Insur-
ance Code §1551.359. Further, new §67.74 provides telephonic
hearing procedures to accommodate out-of-town parties and wit-
nesses in many circumstances. The new rule codies ERS’ long
time practice regarding allowing telephone participation by par-
ties and witnesses where appropriate.
Subsection 67.5(c) incorporates statutory limitations on standing
to bring appeals as provided by Government Code §815.511(a)
and Insurance Code §1551.356. The statutes do not confer
standing on any person other than a "person aggrieved" as
stated in §815.511(a) or an "employee, participant, annuitant,
or covered dependent" participating in the Texas Employees
Group Benets Program established by chapter 1551 of the
Insurance Code. Because there is no statutory standing con-
ferred on the entities expressly excluded from standing under
the adopted rule amendment, §67.5(c) claries that entities
including healthcare providers and most types of ERS vendors
do not have standing to bring administrative appeals relating to
ERS matters.
A new §67.5(d) is adopted to exercise the Board’s statutory au-
thority to delegate to the Executive Director its authority to decide
appeals in ERS proceedings. The delegation of the Board’s au-
thority will promote timely, efcient and fair administrative deci-
sions because the Executive Director will be able to decide such
cases more frequently than the Board, and the Executive Direc-
tor will have the benet of the same record that is available to the
Board at the time the nal administrative decision is being made.
Consequently, ERS Appellants will be able to obtain nal agency
decisions more quickly than under past practice in which such
decisions were made during regularly scheduled Board meet-
ings. In addition, the Executive Director will have discretion to
refer particular cases to the Board for nal determination when
appropriate. Such referrals may be warranted when an appeal
presents a previously unaddressed policy issue or other unusual
circumstance justifying the Board’s consideration.
Subsection 67.5(d) amendments clarify that the Executive Direc-
tor may delegate her duties in either a particular matter or more
generally. Government Code §815.202(f) grants the authority for
the Executive Director to delegate her duties to other ERS em-
ployees.
5. §67.7. Filing and Service of Documents and Pleadings
Adopted amendments to §67.7(a) clarify that other rules in chap-
ter 67 may require documents to be led with someone other
than the Executive Director. During the period in which a hearing
examiner ("Examiner") has jurisdiction over a proceeding, plead-
ings and other documents are to be served on the Examiner
rather than the Executive Director. The amendments to §67.7(b)
claries existing practice and procedure that an Examiner loses
jurisdiction after she issues a nal proposal for decision. At that
point, jurisdiction to make the nal administrative decision in the
appeal is conferred on the Board or its designee. Because of
the transfer of jurisdiction, it is appropriate that all pleadings and
documents be led with the Executive Director because the Ex-
aminer no longer has any authority to take action in response to
such lings.
The adopted amendments to §67.7(d) clarify that service of doc-
uments and pleadings may be made to a party or to the party’s
authorized representative if one has been retained. This clari-
cation is consistent with customary practice and procedure in
litigation where service is to be made on a party’s attorney if the
party is represented.
Subsection 67.7(f) is adopted to cross-reference new §67.108
which provides procedures for sanctions. Failure to serve op-
posing parties may warrant the imposition of sanctions, espe-
cially if the failure is intentional. Proper service is fundamental
to providing fair and reasonable notice in contested case pro-
ceedings and the requirement should be properly enforced, if
necessary, through appropriate sanctions.
6. §67.9. Computation of Time
Subsection 67.9(b) is adopted to reect that extensions of time
may be granted by an agreement of the parties as well as by a
motion showing good cause. If the parties agree to an extension,
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no harm will likely result from an order granting such a request.
The adopted change recognizes and codies the common prac-
tice of granting an agreed request for an extension of time in a
contested case.
7. §67.13. Conduct and Decorum
Adopted amendments to §67.13 identify the applicable ethics
standards that are observed in litigation and administrative pro-
ceedings generally, as well as in ERS proceedings, and they
also clarify to whom the standards of conduct apply. The Texas
Lawyers Creed and the Texas Disciplinary Rules of Professional
Conduct are referenced with respect to the current ethical stan-
dards applicable to authorized representatives. They are appro-
priate standards because they provide the core basis for gov-
erning the conduct of lawyers in Texas. Reference to the "Code
of Professional Responsibility" is deleted because it has been
replaced by the "Texas Disciplinary Rules of Professional Con-
duct." Reference to the "Canons of Judicial Ethics" is deleted
because the canons provide ethical standards for judges rather
than lawyers. Because not all authorized representatives are
lawyers, the rule is further claried to reect that it does not per-
mit the unauthorized practice of law.
Subsection 67.13(b) is adopted to reect that an Examiner may
not assess monetary payments for violations of the rule. The
adopted change reects that no statute authorizes the payment
of trust funds for such purposes. As a matter of fairness, the
change would apply equally to both ERS and other parties. Since
state law does not authorize ERS to pay sanctions (payment
of which could adversely impact the trust funds for which ERS
is responsible) other parties should also not be subject to such
penalties.
8. §67.21. Intervention
Adopted amendments to §67.21 change the deadline for ling a
motion to intervene from fteen to thirty days prior to the hearing
on the merits or the Board’s or its designee’s consideration of an
appeal. The change gives parties, the Examiner, and the nal
agency decision maker, additional time to respond to a motion
to intervene and thereby avoid disruption of the proceedings that
might result from a last minute attempt to intervene. The adopted
change also claries that the time requirement applies to an at-
tempt to intervene after the hearing on the merits but before the
matter is submitted pursuant to §67.87 (relating to submission of
appeals for a nal administrative decision).
9. §67.27. Form and Content of Pleadings
The adopted amendments to §67.27(d) clarify that at various
points in an ERS proceeding, the Examiner, Executive Direc-
tor, the Board or its designee have authority to issue orders, and
each pleading should be addressed to the person or entity with
jurisdiction to act on the request. For example, under §67.43(d),
the Executive Director has sole authority to decide a motion to
reinstate an appeal that has been dismissed for a violation of the
rule. Similarly, the Board’s designee has the discretion to deter-
mine whether to grant a request for oral argument under §67.87.
To avoid confusion, pleadings should be addressed to the per-
son or entity with jurisdiction to rule on the party’s request.
The adopted amendments to §67.27(d) also clarify that plead-
ings should include references to supporting authorities. Citation
of authorities provides guidance to the parties and the decision
maker regarding the legal basis for the relief requested.
10. §67.31. Written Motions
The adopted amendments to §67.31 provide additional guidance
as to whom motions should be addressed. By directing parties
to le motions with the person or agency authorized to rule on
the motion, the amended rule helps ensure that requests for re-
lief are received by the appropriate ofcial or entity in a timely
manner. The changes also clarify the general rule that a movant
must give prior notice of at least three business days before a
motion may be granted. The adopted change (as well as similar
changes found elsewhere in the chapter) makes clear to parties
that they may not minimize the amount of effective notice by l-
ing a motion on a Friday with the expectation that Saturday and
Sunday (and possibly a legal holiday) may count toward the prior
notice requirement.
The adopted amendments also expressly state that the notice
requirements of the rule may be excused on a showing of good
cause. The exception recognizes that from time to time, unex-
pected events or emergencies may make problematic the giving
of three business days prior notice before a motion is ruled upon.
11. §67.33. Amended Pleadings
Adopted amendments to §67.33 will establish a thirty day dead-
line for ling an amended pleading without leave to amend. The
adopted revisions also provide that a motion for leave to amend
pleadings must be led no later than three business days prior
to hearing. The changes are designed to assure that parties re-
ceive reasonable notice of amended pleadings so that they have
a meaningful opportunity to respond.
12. §67.35. Incorporation of Board Records by Reference
Section 67.35 is adopted to change the title of the section to "In-
corporation of Board or ERS Records by Reference." The sec-
tion also claries that an adoption of a document by reference
in a pleading does not relieve parties of their burden of proof to
produce admissible evidence to support their claims.
13. §67.39. Notice and Service
Adopted amendments to §67.39 clarify the procedures in an ap-
peal for requesting additional issues that were not included in the
initial notice of hearing issued by ERS and served on the parties.
The adopted rule requires that such a request be served not less
than thirty days prior to hearing as compared to ten days under
the current rule. Also, the adopted rule species that a response
to a motion for additional issues must be led and served within
fourteen days from the date the motion is served.
The adopted amendments provide an orderly procedure that
avoids undue surprise resulting from an attempt to interject
new issues on appeal at the eve of trial. Occasionally in ERS
proceedings, a party may seek to interject issues that may be
irrelevant, prejudicial or simply not within ERS’ or the Exam-
iner’s jurisdiction to consider. Therefore, the procedure also
helps ensure that adequate time is allowed to analyze a request
for additional issues and to accept only those matters that are
within ERS’ or the Examiner’s jurisdiction and that are material
and relevant. The adopted amendments also provide seven as
opposed to ve days notice to the parties of the additional issues
to be decided. The additional two days gives the parties extra
time to respond to the inclusion of new issues. For example, an
opposing party may request a continuance where the inclusion
of new issues provides good cause for additional discovery or
other actions related to the new matters.
14. §67.41. Contents of Notice
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Section 67.41 is adopted to change the title of the section to
"Contents of Initial Notice and Amendments." The section is also
amended to revise the procedure for amending the initial notice
of hearing in an ERS proceeding. At times, the information avail-
able to ERS is not sufcient to state all appeal issues in detail at
the outset of a contested case. For example, in an overpayment
situation ERS may not have complete information regarding the
amounts owed by an appellant, although a determination may
have been made that the appellant received some amount of
overpayments. The revised procedure permits the Executive Di-
rector to le an amended or supplemental notice of the issues to
provide a more detailed statement once additional information is
received.
The adopted amendments also clarify that parties may request
another party to le a more denite statement of the issues when
appropriate. The deadlines for making and responding to such
a request are unchanged.
15. §67.43. Dismissal without Hearing
Adopted amendments to §67.43(b)(3) clarify that an appeal may
be dismissed for failure to comply with an order from the Execu-
tive Director as well as from an Examiner. This change reects
the Executive Director’s authority to issue certain orders both
before and after the Examiner has jurisdiction over an ERS pro-
ceeding.
Adopted amendments to §67.43(d) reect the current rule that
all dismissals under the rule are mandatory rather than condi-
tional. The adopted rule also provides a thirty day deadline for
ling a motion to reinstate with the Executive Director after a dis-
missal. The thirty days begins from the date an order of dismissal
is served. The adopted amendments also clarify the existing
practice and procedure that the Executive Director has sole dis-
cretion to permit a reinstatement based on a showing of good
cause, and that her decision constitutes nal agency action.
The adopted amendments promote an orderly process for deal-
ing with failures to prosecute appeals and encourage diligence
by the parties in seeking administrative remedies which is con-
sistent with the Tex. R. Civ. P. 165a. Also, requiring mandatory
dismissal subject to reinstatement for good cause helps avoid
delays to appellants that otherwise may result from the dilatory
practices of other parties. For example, when an appellant fails
to appear for hearing without good cause and afterward requests
another hearing, his request is contrary to the interests of other
parties in other appeals to have their day in court. In order to
avoid this inequitable result and to conserve ERS’ trust fund re-
sources, the rule requires a mandatory dismissal subject to re-
instatement for good cause. This approach parallels common
procedural practice in state courts.
16. §67.45. Prehearing Conference
Subsection 67.45(b) is adopted to specify that a motion or notice
relating to a prehearing conference shall describe the subject
matter of the conference with reasonable specicity. The rule
is adopted so that parties are assured reasonable notice of the
subject(s) to be addressed at a prehearing conference. Parties
will be better prepared to address issues raised in a prehearing
conference if they have prior notice of the subject matter.
17. §67.47. Postponements or Continuances
Adopted amendments to §67.47 clarify that opposed motions for
continuance must be supported by competent pleading and evi-
dence showing good cause for the request. Tex. R. Civ. P. 251
- 253 (relating to motions for continuance) are expressly incor-
porated into the rule to make clear that the procedural require-
ments of those rules apply to opposed motions for continuance
led in ERS proceedings. The adopted amendments also clarify
the requirements for showing good cause for a late led motion
for continuance.
The adopted amendments to the rule emphasize the need to
show good cause for an opposed continuance request in order
to deter parties from requesting multiple continuances without
showing substantial need or justication for the postponements.
Multiple unreasonable continuances delay ERS proceedings
and cause parties to incur additional unnecessary expenditure
of time and resources in preparing and re-preparing for a
hearing that is repeatedly continued.
18. §67.53. Presiding Ofcer
Adopted amendments to §67.53 include a new subsection (b)
which identies the Texas Code of Judicial Conduct as the
source of ethical standards governing the conduct of Examiners
in ERS proceedings. The adopted amendments also specify
that Examiners shall conduct ERS proceedings in a fair and
impartial manner, and they shall refrain from providing legal
advice or guidance to any of the parties, other than with respect
to minor procedural matters. Such actions are not consistent
with the Examiner’s proper function of being an impartial pre-
siding ofcer, and they are not appropriate in ERS proceedings
and are inconsistent with the statutory requirements with which
Examiners are obligated to comply when conducting such
proceedings.
19. §67.55. Order of Procedure
Adopted amendments to §67.55 clarify the procedures at hear-
ings in ERS proceedings. Subsection (b) is modied to conform
ERS’ rule concerning burden of proof with its statutes addressing
the matter: Government Code §815.511(c) and Insurance Code
§1551.351(d). Each of the statutes species that the appellant
in an ERS proceeding has the burden of proof on all issues, in-
cluding issues in the nature of an afrmative defense.
The adopted amendments to §67.55(c) clarify the limits on the
nature and scope of questions an Examiner may ask a witness.
The adopted rule discourages questions designed to assist par-
ties in meeting their burden of proof or in rebutting evidence
through cross-examination. Clarifying questions are appropri-
ate as necessary to ensure that the record provides an accurate
and complete account of the witnesses’ testimony.
Adopted §67.55(d) expressly states the procedure for invoking
"The Rule" as provided in Tex, R. Civ. P. 267(a). The purpose of
The Rule is to ensure that a witness’ testimony is not modied in
response to the testimony of another witness. Accordingly, when
The Rule is invoked, witnesses (other than the parties and their
authorized representatives) are asked to wait outside the hear-
ing room until they are called to testify. They are also instructed
not to discuss their testimony with anyone prior to being called to
the stand. This procedure helps ensure that testimony is truth-
ful and not tainted by what a witness might otherwise hear from
other witnesses. The adopted amendment makes clear that the
procedure may be invoked in ERS proceedings as provided by
Tex. R. Civ. P. 267(a). The adopted amendments also provide
for sanctions for a violation of The Rule. The sanctions provision
provides a deterrent for witnesses and others who might be in-
clined to violate The Rule. Sanctions also provide a reasonable
remedy when a party is prejudiced by a violation. The sanctions
allowed are those described in §67.13, and do not include any
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monetary penalties. See the discussion regarding the adopted
amendments to §67.13.
The adopted amendment to §67.55(g) revises ERS’ rule regard-
ing submission of additional evidence after a hearing on the mer-
its of an appeal. The adopted rule requires a party to move for the
inclusion of additional evidence upon a showing of good cause.
The movant would have to show that the new evidence was not
reasonably known or knowable to him at the time of the hearing,
or that another party had failed to provide discovery that would
have disclosed the evidence.
The adopted amendments will help ensure that each party acts
diligently and is prepared to make his case at the hearing on the
merits. Conversely, the rule discourages a somewhat common
practice in ERS proceedings in which a party uses the hear-
ing to nd out what he needs to prove and then asks that the
hearing be continued while he seeks additional evidence to ll
in any "gaps" in his proof. Through this tactic, a party may re-
ceive multiple opportunities to obtain and tailor his evidence in
response to the other side’s case. This practice is inefcient and
costly in resources, sometimes causing lengthy delays in ERS
appeals. Also, it is contrary to the customary adversarial process
whereby parties have one opportunity after discovery and inves-
tigation to present their evidence at a trial on the merits. On the
other hand, the good cause exception allows a diligent party who
learns of new evidence at or after a hearing to get the evidence
into the record. Finally, limiting the ability to ask for additional
evidence makes the amendment consistent with state court and
proper administrative practice. See also the discussion concern-
ing adopted amendments to §§67.53 and 67.55(c).
20. §67.61. Offer of Proof
The adopted amendments to §67.61 clarify the procedure for Ex-
aminers to ask clarifying questions in connection with an offer of
proof. An offer of proof is a procedure to memorialize evidence
that has been offered but not admitted into evidence. A party
making an offer of proof shows what the evidence would have
been if it had been admitted. The offer facilitates review of the
Examiner’s ruling denying admission of the evidence. Subsec-
tion 67.61(b) is claried to ensure that clarifying questions con-
cerning an offer of proof are conned to the limits described in
the adopted amendments to §67.55(b). See the discussion of
the adopted amendments to §67.55(b) regarding clarifying ques-
tions.
21. §67.65. The Record
The adopted amendments to §67.65(b) clarify the procedures
used when evidence is offered after the record is closed. The
record denes and limits the evidence that the Board or its de-
signee may consider in deciding an ERS appeal. Under the cur-
rent rule, new evidence may not be admitted absent a showing
of good cause as to why the evidence could not reasonably have
been presented at the hearing on the merits of the appeal. The
adopted amendment emphasizes that newly offered evidence
must also be relevant and material, and that the opposing party
must have the opportunity to conduct cross-examination and of-
fer rebuttal evidence in response to the new evidence.
The opportunity to challenge an opponent’s evidence is a fun-
damental tenet of the adversarial process. Rebuttal evidence
and cross-examination are core tools used in contested cases
to test the truthfulness, reliability and accuracy of evidence. If
newly discovered evidence is admitted into evidence after the
record closes, opposing parties must be given the same oppor-
tunity to test the evidence as they would have if the evidence
was admitted at a hearing on the merits.
The adopted amendments also clarify that the Executive Direc-
tor may be requested to consider new evidence after the record
closes and the Examiner no longer has jurisdiction over the ap-
peal. If a party requests admission of newly discovered evidence
after an Examiner issues a nal proposal for decision, the Exec-
utive Director will be responsible for ruling on the request. In ad-
dition, when a party offers evidence in connection with a motion
to reinstate following a dismissal under §67.43, the Executive Di-
rector must decide whether or not to admit the evidence offered.
22. §67.69. Rules of Evidence
The adoption of §67.69(b) conforms the rule to current statutory
and Board policy. The adopted rule requires that opinion evi-
dence of a medical condition or cause must be based on reason-
able medical probability and be supported by objective medical
evidence. The adopted amendment also claries that subjec-
tive complaints of illness that are not corroborated by objective
medical evidence may not support a nding of fact relating to an
allegation concerning medical issues.
The adopted rule incorporates the policy stated in Government
Code §814.203 which mandates that the ERS Medical Board’s
medical evaluation of ERS disability retirement claims be sup-
ported by "substantial, objective, medical evidence." Also, the
adopted amendment reects long-standing Board policy that
ndings of fact relating to medical issues must be supported
by objective medical evidence. See Appeal of Sharon House,
SOAH Docket No. 327-03-3111 (February 2005). In discussing
its decision in that appeal, the Board noted that it had long
required that ndings concerning medical condition or causa-
tion must be supported by objective medical evidence. See
e.g. The Appeal of Gwendolyn Woodard, SOAH Docket No.
327-99-1695 (April, 2000) (ERS Board Decision denying an
appeal for benets where there were no objective clinical nd-
ings that the appellant was unable to engage in any sedentary
occupation). The Board stated that an award of disability retire-
ment benets that is not based on objective medical evidence
does not provide reasonable assurance that a person claiming
such benets is truly disabled. If only subjective complaints
of pain were sufcient to support such a claim, the trust fund
would be subject to unwarranted liabilities by those members
willing to overstate or falsely represent that they are suffering
from disabling pain. In addition, some treating physicians could
be tempted to assist patients who might make such improper
claims because the award of disability benets includes in-
surance to cover the doctor’s further treatment of the patient.
Also, requiring that ndings on medical issues be supported
by objective medical evidence is essential to protect the ERS
trust fund and the participants in the trust fund from unmerited
claims based on sincere, but speculative opinions by physicians
and claimants. Accordingly, to ensure that disability retirement
claims are awarded properly, the medical aspects of the claim
must be supported by objective medical evidence. The Board
concluded that because certain prior adopted ndings of fact in
House were not supported by objective medical evidence, and
were in fact controverted by the objective medical evidence,
they were violative of the Board’s policy.
The adopted rule is also consistent with current Texas case law
requiring that expert opinions have a reliable scientic basis.
See e.g. Merrell Dow Pharmaceuticals v. Havner, 953 S.W.2d
706, 714 (Tex. 1997) (stating that if the foundational data un-
derlying opinion testimony are unreliable, an expert will not be
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permitted to base an opinion on that data because any opinion
drawn from that data is likewise unreliable; and that if an expert’s
scientic testimony is unreliable, it is not evidence).
23. §67.73. Documentary Evidence
The adoption of §67.73(c) claries the procedures for protect-
ing condential medical, psychiatric and health information from
public disclosure through the contested case process. Many
ERS proceedings involve medical information that is protected
from disclosure by law. See e.g. HIPAA and other laws pertain-
ing to the privacy and condentiality of medical and health in-
formation. Examples of such sensitive information could include
evidence of adolescent drug abuse or eating disorders, sexu-
ally transmitted diseases and psychiatric disorders. In order to
protect the privacy of appellants from the disclosure of such con-
dential and legally protected information, §67.73(c) provides a
"sealing" procedure to protect against the disclosure of the infor-
mation to persons other than the parties (including their autho-
rized representatives and staff), the Examiner, the ERS Execu-
tive Director, the Board and its designee. In ERS proceedings,
evidence that is not sealed is generally considered open for pub-
lic inspection.
The adopted amendment provides exceptions to sealing for ev-
idence showing fraud, other ERS policy violations warranting
disciplinary action under ERS’ jurisdiction, and a law enforce-
ment exclusion. The application of Tex. R. Civ. P. 76a (relat-
ing to procedures for sealing "court documents") is expressly
excluded. The requirements of Rule 76a predate HIPAA and
appear inconsistent with the regulatory mandates and policy re-
ected therein. Further, the requirements of public notice, par-
ticipation and hearing are not consistent with ERS rules and
statutes limiting standing and making ERS member and partici-
pant information condential and not subject to disclosure except
in certain specically enumerated circumstances. See e. g. In-
surance Code §1551.356 (concerning standing to appeal in ERS
proceedings); and Government Code §815.503 and Insurance
Code §1551.063 (relating to the condentiality of records). Also,
the jurisdiction and remedial provisions of Rule 76a are not incor-
porated or referenced into the exclusive jurisdiction and reme-
dies applicable to ERS proceedings. See Government Code
§815.511(a) and (d) and Insurance Code §1551.351(d) (relating
to exclusive jurisdiction in ERS proceedings) and Government
Code §815.513 and Insurance Code §1551.014 (pertaining to
exclusive remedies). Also, the procedures described in Rule
76a are inconsistent with the doctrine of exhaustion of admin-
istrative remedies. In addition, Rule 76a may only apply to ERS
proceedings if it is expressly adopted by the Board pursuant to
its rulemaking authority. Because the rule imposes excessive
procedural burdens on the parties to ERS proceedings that are
not consistent with the policies, plans, intent and purposes de-
scribed above as well as other statutes governing ERS proceed-
ings, the provisions of Rule 76a should not be adopted.
24. New §67.74. Telephonic Proceedings
Adopted new §67.74 is added to formalize ERS procedure re-
garding participation by telephone of appellants and witnesses.
The new rule adopts substantially, the State Ofce of Administra-
tive Hearings’ rule concerning the same subject, 1 Texas Admin-
istrative Code §155.45. The adopted provision describes how a
party may request a telephonic hearing and the exceptions and
limitations applicable to such requests.
The option to participate by telephone in ERS proceedings may
substantially relieve the burden on out-of-town appellants and
witnesses who may be inconvenienced if required to travel to
Austin for a hearing. However, the adopted rule also recognizes
that participation by telephone may not be appropriate when
it is important for the Examiner and the parties to observe a
witness’ demeanor while testifying. The adopted rule also ad-
dresses the importance of properly identifying witnesses who
testify by telephone, protecting the record against coached tes-
timony, and keeping witnesses separated. See the discussion
regarding adopted amendments to §67.55.
25. §67.77. Introduction of Exhibits
Adopted amendments to §67.77(d) clarify ERS’ procedures for
ling and admission of late exhibits. Acceptance and admission
of such exhibits would only be permitted upon a showing of good
cause for the failure to offer the exhibit at the hearing. The rea-
sons for this adopted amendment are as stated in the analysis
regarding the adopted amendments to §67.55(g).
26. §67.81. Examiner’s Report and Proposal for Decision
Section 67.81 is adopted to change the title of the section
to "Examiner’s Proposal for Decision." The section is further
amended primarily for purposes of reorganization. In addition,
references in the section to the Examiner’s "report," as well as
similar changes adopted in other parts of chapter 67, clarify
the scope and nature of what the Examiner shall prepare for
consideration by the Board and its designee. Preparation of
a "report" that is separate and distinct from the proposal for
decision is not consistent with the requirements of §2001.062(d)
of the APA nor with Examiners’ practice in ERS proceedings.
Also, the substance of a "report" is included in the analysis
section of a proposal for decision which summarizes the issues,
positions of the party, the evidence and the applicable law
concerning the appeal.
Adopted changes to §67.81(b) clarify the point at which jurisdic-
tion over an appeal transfers from the Examiner to the Executive
Director, Board and its Designee. The clarication conforms the
rule to existing law and practice recognizing that the Examiner’s
jurisdiction ends with the service of his nal proposal for deci-
sion after considering exceptions and replies to exceptions led,
if any. Also, the clarication will help avoid confusion by parties
in ERS proceedings regarding the point at which jurisdiction is
transferred from the Examiner back to ERS.
27. §67.83. Filing of Exceptions and Replies
Adopted amendments to §67.83(a) specify that an Examiner
should le a response to exceptions to a proposal for decision
and replies to exceptions, if any, within thirty days from the last
timely ling of such pleadings.
The adopted change provides additional guidance to Examin-
ers as to when their nal proposal for decision should be led
with ERS. Also, the change helps insure that the Examiner’s re-
sponse will be led in a timely manner consistent with the Exam-
iner’s need to consider carefully any exceptions and replies led
in connection with a proposal for decision.
28. §67.87. Oral Argument before the Board
Section 67.87 is adopted to change the title of the section
to "Submission of Appeals to the Board’s Designee." The
section is further amended to provide the procedures for the
Board designee’s review and nal decision of ERS contested
cases and other proceedings pursuant to the Board’s authority
to delegate that power as authorized by Government Code
§815.511(d) and Insurance Code §1551.360 and as provided in
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the adopted amendment to §67.5(d). The amendments provide
that the Board’s designee will decide contested cases and other
proceedings by submission of the record unless good cause is
shown for oral argument.
As previously discussed in the analysis regarding the adopted
amendments to §67.5(d), delegation of the Board’s authority
to decide contested cases and other proceedings provides
the means to decide cases expeditiously and efciently. The
Board’s designee will be available to consider contested cases
on a more frequent basis than with respect to the current
practice of deciding cases at certain regularly scheduled Board
meetings. Under the adopted delegation procedure, the time
for deciding cases may be shortened by an average of three to
four months. Because ERS appellants often are in immediate
desire of the contested benets, shortening the time for making
nal decisions on appeals will directly serve their interests. The
adopted amendments also provide the parties with the option
to submit written arguments to the designee. This procedure
is designed to provide the parties an opportunity to address
any nal arguments and comments to the nal agency decision
maker before the decision is made. Under current practice,
parties are afforded an opportunity to address the Board before
it makes its nal decision on an appeal. The written argument
procedure provides a corollary process with respect to cases
decided by submission to the Board’s designee. All written
arguments must be limited to matters that are within the record.
The adopted amendments favor the submission process over
oral presentations because the former procedure fosters a more
timely and efcient disposition of appeals. However, where a
contested case presents novel or complicated issues warranting
oral arguments, questions and discussion between the Board’s
designee and the parties, the adopted rule changes permit the
option of allowing oral argument on a showing of good cause.
29. §67.89. Presentation of Contested Cases to the Board
Section 67.89 is adopted to change the title of the section to
"Presentation of Contested Cases to the Board or its Designee."
The section further claries that the procedures for oral argument
to the Board shall also apply to oral arguments to the Board’s
designee when such proceedings are permitted.
30. §67.91. Form, Content and Service of Orders
The adopted amendments to §67.91(b) add additional criteria for
modifying or deleting adopted ndings of fact and conclusions
of law. Government Code §815.511(d) and Insurance Code
§1551.357 authorize the Board to modify, refuse to accept, or
delete any adopted nding of fact or conclusion of law contained
in a proposal for decision, or make alternative ndings of fact or
conclusions of law. These statutes also specically authorize
the Board to delegate its authority to make such changes to its
designee. The Board or its designee must state the reasons for
such changes and may adopt rules relating to this procedure.
The additional criteria for adding, modifying or deleting proposed
ndings of fact and conclusions of law would apply when a pro-
posed nding or conclusion is:
* Based on a medical opinion that is not supported by objective
medical evidence, or is not based on reasonable medical prob-
ability;
* Confusing, incomplete or misleading; or
* Immaterial or irrelevant to the issues.
The rst criteria is added to conform to the Board’s policy and ap-
plicable law that ndings of fact and conclusions of law relating
to medical issues must be based on objective medical evidence
and otherwise reliable. See the discussion concerning adopted
amendments to §67.69. The remaining additional criteria are
appropriate to correct proposed ndings of fact that are unclear,
internally inconsistent, not fully articulated, may result in a mis-
understanding of the facts and issues or interject matters that
are extraneous to the issues on appeal. Correction of such er-
rors helps assure that ERS appeals are decided correctly based
on the facts and law, and that the reasons for the decision are
articulated in a concise, accurate and understandable manner.
The adopted amendments also clarify that the procedures stated
in the rule apply to the Board’s designee as well as the Board.
In addition, the changes state that correction of nonsubstantive
typographical errors do not need to be explained because the
need is evident on the face of the document and does not affect
the legal consequences of the adopted nding of fact or conclu-
sion of law.
31. §67.93. Administrative Finality
The adopted amendments to §67.93 clarify when an administra-
tive decision in a contested case becomes nal. In addition to the
criteria included in the current rule, the amendment references
the adoption by the Board, or its designee, of a nal order and
the failure to le a motion for rehearing within the time prescribed
by §67.97. This addition claries that an order will become nal
when no motion for rehearing is timely led.
Adoption of §67.93(b) claries that the requirement for ling a
motion for rehearing applies to any decision in ERS proceedings
that constitutes nal agency action. For example, the denial of a
motion to reinstate under §67.43(d) constitutes nal agency ac-
tion subject to a motion for rehearing. The failure to le a motion
for rehearing may constitute a failure to exhaust administrative
remedies.
The adopted rule conforms to existing law requiring the ling of
a motion for rehearing as a prerequisite for judicial review. APA
§2001.145(a). The purpose of a motion for rehearing is to ap-
prise the agency of the error claimed and allow the agency an
opportunity to correct the error. Suburban Util. Corp. v. Pub-
lic Util. Comm’n, 652 S.W.2d 358, 364 - 365 (Tex. 1983); BFI
Waste Sys. v. Martinez Environmental Group., 93 S.W.3d 570,
578 (Tex. App. - Austin 2002, pet. denied). "The timely ling
of a motion for rehearing is jurisdictional." BFI Waste Sys., 93
S.W.3d at 578.
32. §67.101. Ex Parte Communications
The adopted amendments to §67.101 include the addition of
subsection (c) to clarify that the prohibition against ex parte com-
munications does not include communications between the Ex-
ecutive Director, the Board or its designee and their staff, includ-
ing, but not limited to the ERS general counsel and staff experts.
Such communications are permitted by APA §2001.061(c).
33. §67.107. Discovery Generally
The adopted amendments to §67.107 include a reference to Tex.
R. Civ. P. 190.2 as the basis for dening certain time lines and
limitations concerning discovery. Those limitations include a dis-
covery completion deadline of thirty days before trial, a six hour
limit per side on deposition questioning and a limit of 25 inter-
rogatories per responding party (except for interrogatories made
for the purpose of authenticating documents).
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The discovery deadlines and limitations are generally appropri-
ate for ERS proceedings because they provide a reasonable
amount of discovery for each party, and the limits and deadlines
may be modied by agreement as provided by rule 190.2.
34. New §67.108. Discovery Sanctions
A new adopted §67.108 is added to specify that the provisions
of Tex. R. Civ. P. 215 (concerning sanctions) apply to the extent
that they are consistent with the APA and do not involve mone-
tary penalties. See the discussion of the adopted amendments
to §67.13 for the reasons against allowing monetary sanctions in
ERS proceedings. The adopted amendments also specify that
an award of sanctions is subject to review by the Board or its de-
signee, except as otherwise provided by APA §§2001.201 and
2001.202 (concerning judicial enforcement of subpoenas, nal
orders, decisions and rules). Reservation to the Board and its
designee of the authority to review sanctions orders is consistent
with their statutory authority and jurisdiction over ERS contested
case matters as discussed above.
35. §67.109. Witness Fees
The adopted amendments to §67.109 include the express ad-
dition of the requirement that the witness fee for a retained ex-
pert shall be paid by the party who retained the witness. The
adopted amendment comports with the requirement of Tex. R.
Civ. P. 195.7 which imposes the costs associated with deposing
a retained expert on the party who retained him.
Comments
No comments were received on the proposed new rules and
amendments.
Statutory Authority
The new and amended rules are adopted under Government
Code, §815.102, which provides authorization for the ERS Board
of Trustees to adopt rules for hearings on contested cases or
disputed claims. In addition, Insurance Code, §1551.052 autho-
rizes the Board of Trustees to adopt rules consistent with the
chapter as it considers necessary to implement the chapter and
its purposes. The adopted new and amended rules apply to all
proceedings involving programs administered by ERS, including
Government Code Title 8, Insurance Code Chapters 1551 and
1552, Government Code Chapters 615 and 609 and do not af-
fect any other statutes, articles, or codes.
§67.5. Appeals.
(a) When the Executive Director denies a claim, or takes other
action for which an appeal is allowed by law, the Claimant has 30 days
from the date the determination letter is served on the Claimant to le
a written notice of appeal as specied in §67.7 of this chapter (relating
to ling and service of documents and Pleadings). The determination
letter will inform the Claimant of this right, as appropriate. Mandatory
venue for an administrative hearing of the appeal will be in Austin,
Texas.
(b) The Executive Director shall decide whether or not a notice
of appeal is timely led under this chapter. The Executive Director’s
decision constitutes nal Agency action on the issue and no adminis-
trative appeal from the Executive Director’s decision is available.
(c) Standing. Unless otherwise provided by law, standing to
pursue an administrative appeal under this chapter is limited to Mem-
bers, Insureds, Insurers, respondents, appellants, Claimants, Admin-
istering Firms, beneciaries of a deceased Member or Insured, and
Persons or Agencies permitted to intervene pursuant to §67.21 of this
chapter (relating to intervention). Healthcare providers under the Texas
Employees Group Benets Act, ERS vendors (other than Insurers and
Administering Firms) and other third parties not specically designated
herein as having standing do not have standing to appeal ERS deci-
sions.
(d) In accordance with §815.511(d), Government Code and
§1551.360, Insurance Code, the Board delegates its authority to deter-
mine all Proceedings within its jurisdiction to the Executive Director.
In her discretion, the Executive Director may request the Board to de-
cide a particular Proceeding when appropriate.
(e) The Executive Director may delegate, either generally, or
in a particular Proceeding, the duties of the Executive Director under
this chapter to another Person who is employed by ERS.
§67.89. Presentation of Contested Cases to the Board or its Designee.
(a) When a request for oral argument is granted pursuant to
§67.87 of this chapter (relating to submission of appeals to the Board’s
designee), the Examiner who prepared the proposal for decision shall,
if practicable, present the Proceeding to the Board or its designee dur-
ing the Board meeting, or the designee’s Proceeding, at which the case
has been placed for nal administrative decision. In presenting the
case, the Examiner shall:
(1) concisely state the nature of the case;
(2) concisely state the positions of the Parties;
(3) concisely state his or her proposal for deciding the case
and the basis for that proposal; and
(4) respond to questions concerning the hearing and the
proposal directed to him from a Trustee or the Board’s designee. The
Examiner shall not present information that is not part of the record of
the Proceeding.
(b) In a Proceeding that the Executive Director, in her sole dis-
cretion, determines should be set for consideration before the Board, a
Party may present oral argument to the Board before the nal determi-
nation of any Proceeding by ling with the Executive Director a written
request to do so at least three (3) business days prior to the day on which
the Board is to consider the Proceeding. If such a request is not timely
led, oral argument shall be allowed only at the discretion of the Board.
In the event that oral argument is allowed and all Parties are present and
prepared to present oral argument, the case will proceed. Otherwise,
the Board may, in its sole discretion, hear the case in the absence of any
Party, any Authorized Representative or the Examiner, or continue the
case to a future meeting. In Proceedings affected by the Federal Health
Insurance Portability and Accountability Act of 1996 (Pub. L. No. 104
- 191) ("HIPAA") and rules promulgated pursuant to HIPAA, the Ap-
pellant must also le an authorization to allow disclosure of protected
health information in any Proceeding before the Examiner, the Board
or its designee.
(c) A Trustee or the Board’s designee may question the Exam-
iner concerning the hearing, the evidence, the proposal for decision or
any other matter concerning the record of the Proceeding. In respond-
ing to a question, the Examiner must advise the chairman of the Board
or the Board’s designee if the Examiner believes the question involves
a matter outside the record of the Proceeding or is otherwise improper.
The chairman of the Board or the Board’s designee may ask the general
counsel for her opinion concerning the propriety of a particular ques-
tion. The decision of the chairman of the Board or the Board’s designee
concerning the propriety of a question shall be nal.
(d) A Trustee or the Board’s designee may ask the general
counsel for her opinion concerning the legality of a particular course
of action or decision, the law or rules governing a particular aspect of
matters within the jurisdiction of the Board or its designee, the evalu-
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ation of the evidence, or any other legal matter. The general counsel
shall advise the chairman of the Board or the Board’s designee if the
general counsel is of the opinion that responding to a particular ques-
tion would be inappropriate. The decision of the chairman of the Board
or the Board’s designee concerning the propriety of a question shall be
nal.
(e) If oral argument is allowed, then each Party will be given
time, not to exceed ten (10) minutes, unless additional time is allowed
by the chairman of the Board or the Board’s designee, to present oral
argument to the Board or its designee. Questions by the Board or its de-
signee and answers to such questions will not be considered as part of
the time limitations described in this section. Oral argument concern-
ing matters outside the record and proffered documents not presented
during the evidentiary hearing before the Examiner will not be allowed.
(f) After the Examiner presents his proposal for decision, the
Trustees or the Board’s designee have been given an opportunity to ask
questions, oral argument is presented, and the Trustees or the Board’s
designee have been given an opportunity to discuss and consider the
case, the Board or its designee shall act on the case and render a deci-
sion.
§67.103. Subpoenas.
(a) The issuance of subpoenas in any Proceeding shall be
governed by the subpoena provisions of the APA (Government Code
§2001.089). Following written request by a Party or on its own
motion, the Executive Director or her designee may issue subpoenas
addressed to the sheriff or any constable to require the attendance of
witnesses and the production of books, records, papers, or other ob-
jects as may be necessary and proper for the purposes of a Proceeding.
The subpoena may be issued only by the Executive Director or her
designee.
(b) Motions for subpoenas to compel the attendance or pro-
duction of witnesses, the production of books, records, papers, or other
objects shall be addressed to the Executive Director and shall be veri-
ed and supported by a showing of good cause, and shall specify with
reasonable particularity the Persons, books, records, papers, or other
objects desired and the material and relevant facts to be proven by them.
(c) Subpoenas shall be issued by the Executive Director only
after:
(1) the movant has shown good cause that the subpoena
should be issued or all of the Parties have agreed pursuant to §67.11 of
this chapter (relating to agreements to be in writing) that a subpoena
should be issued; and
(2) the movant has deposited sums sufcient to ensure pay-
ment of all expenses incident to the subpoenas. Service of subpoenas
and payment of witness fees and expenses shall be made in the manner
prescribed in the APA §2001.089, 2001.103 and §67.109 of this chap-
ter (relating to witness fees).
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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34 TAC §67.111
The Employees Retirement System of Texas ("ERS") adopts the
repeal of 34 Texas Administrative Code, §67.111, concerning
Conicting Claims to Benets, as published in the July 21,
2006, issue of the Texas Register (31 TexReg 5791). The
repeal of §67.111 is adopted because this rule is superseded
by Texas Government Code §815.512 and Texas Insurance
Code §1551.354 regarding procedures for addressing multiple
competing claims. Section 67.111 is repealed in order to avoid
confusion regarding the proper procedures and remedies in
addressing competing claims for ERS benets.
No comments were received on the proposed repeal of this rule.
The repeal is adopted under the Texas Government Code,
§815.102 which provides authorization for the ERS Board of
Trustees to adopt rules for hearings on contested cases or
disputed claims. In addition, Texas Insurance Code, §1551.052
authorizes the Board of Trustees to adopt rules consistent with
the chapter as it considers necessary to implement the chapter
and its purposes. The adopted repeal does not affect any other
statutes, articles, or codes.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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CHAPTER 87. DEFERRED COMPENSATION
34 TAC §§87.5, 87.7, 87.11, 87.17, 87.19, 87.31, 87.33
The Employees Retirement System of Texas ("ERS") adopts
amendments to 34 Texas Administrative Code §§87.5, 87.7,
87.11, 87.17, 87.19, 87.31, and 87.33, concerning the Deferred
Compensation Plan, without changes to the proposed text as
published in the July 21, 2006, issue of the Texas Register (31
TexReg 5792).
These adopted amendments are needed in order to update the
Plan rules, to clarify Plan requirements, and to comport with fed-
eral law and administrative requirements. The anticipated ben-
et of adopting these amended rules is added exibility for and
protection of State of Texas Deferred Compensation Plan partic-
ipants.
Adopted amendments to §87.5(b), concerning Participation by
Employees, change the name of the form from a participant
agreement to an enrollment form.
Adopted amendments to §87.7(b) and (k), concerning Prior Plan
Vendor Participation, add certain denitions regarding capitaliza-
tion changes in federal regulations and comport with the Federal
Deposit Insurance Corporation Improvement Act of 1991 and the
Decit Reduction Act of 2005. Section 87.7(k) is also adopted
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to reect changes on the limits on federally insured account bal-
ances in credit unions, savings and loan institutions, and banks.
Adopted amendments to §87.11(b), concerning Advertising Ma-
terial and Solicitation, make references to the prior plan consis-
tent with the remainder of the Chapter.
Adopted amendments to §87.17(a) and (j), concerning Distri-
butions, and §87.33(h), concerning the Economic Growth and
Tax Relief and Reconciliation Act, require that the unforeseeable
emergency distributions be certied in a form prescribed by the
plan administrator or TPA and include representations of nan-
cial need by the participant. Section § 87.17(s) is also adopted
to change the loan amortization period from quarterly to monthly
and to clarify the language related to loans.
Adopted amendments to §87.19(d), concerning Reporting and
Recordkeeping by Prior Plan Vendors, exclude annuitized ac-
counts in the quarterly reports and require that the scal year
end report must include transactions for July and August.
Adopted amendments to §87.31(b), concerning Revised Plan,
clarify the manner of distribution.
No comments were received on the proposed amendments.
These amended rules are adopted under Government Code,
Section 609.508, which provides authorization for the ERS
Board of Trustees to adopt rules necessary to administer the
deferred compensation plan. No other statutes are affected by
these adopted amendments.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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TITLE 40. SOCIAL SERVICES AND ASSIS-
TANCE
PART 1. DEPARTMENT OF AGING
AND DISABILITY SERVICES
CHAPTER 97. LICENSING STANDARDS
FOR HOME AND COMMUNITY SUPPORT
SERVICES AGENCIES
The Health and Human Services Commission (HHSC), on be-
half of the Department of Aging and Disability Services (DADS),
adopts amendments to §§97.243, 97.295, and 97.602, new
§97.244 and §97.259, and the repeal of §97.244 in Chapter
97, governing Licensing Standards for Home and Community
Support Services Agencies. The amendments to §97.295
and §97.602 are adopted with changes to the proposed text
published in the June 16, 2006, issue of the Texas Register (31
TexReg 4848). The amendment to §97.243, new §97.244 and
§97.259, and repeal of §97.244 are adopted without changes to
the proposed text.
The amendments, new sections, and repeal are adopted to
update provisions for home and community support services
agencies (HCSSAs) regarding administrative and supervisory
responsibilities, administrator and supervising nurse qual-
ications, training in the administration of an agency, and
notications for a client transfer or discharge. The amendments
are adopted to update rule cross-references and correct the ad-
ministrative penalty charts with the updated rule references. The
amendments and new sections are adopted to add educational
training requirements and continuing education requirements
for an agency administrator.
DADS received written comments from AARP Texas in support
of the proposed rules. DADS also received written comments
from Advocacy, Incorporated; Texas Association for Home Care;
A Plus Home Health Services; Allegiance Home Health of South-
east Texas, L.L.C.; Allegiance Home Health Services, L.L.C.; Al-
pha Home Nurses; At Home Healthcare; Auxi Healthcare Ser-
vices, Brenham; Auxi Healthcare Services, Waco; Calvert Home
Health Care, LTD; Christian Care Home Health; Christus Visiting
Nurse Association of Houston; Christus VNA of Houston Hospice
and Palliative Care; CN Healthcare Services, Inc.; Colony Health
Care; Community Action Home Health; Coryell Memorial Home
Health; DHS Healthcare, Inc.; Dyna Care Home Health; Edge-
water Home Health Services; Griswold Special Care; Hendrick
Housecalls; Homecare Network East, Inc.; Homewatch Care-
givers of North Dallas; Kids Developmental Therapy; Memorial
Home Health; Nurses in Touch, Inc.; Nurses Unlimited, Inc.;
Omni Home Health Care, L.L.C.; Prescribed Home Health, Inc.;
Promed Home Care; Pros Home Healthcare, Inc.; Providence
Home Care; Real Home Health Care, Inc.; SierCam Healthcare
Services, L.L.C.; St. Joseph’s Home Health, Inc.; Visiting Nurse
Association of El Paso, Inc.; and two individuals. A summary of
the comments and the responses follow.
Comment: Concerning §97.259, a commenter expressed that
the initial rst-year training requirements would be costly and
excessive. The commenter believes the initial training require-
ments can be successfully completed in about six hours ver-
sus the 24-hour requirement proposed in the rules and that four
hours of continuing education each year is sufcient. The com-
menter suggested training on abuse and reporting should be re-
quired before an individual may serve as an administrator or al-
ternate administrator.
Response: The agency feels strongly that newly appointed ad-
ministrators must have the 24 initial training hours and an ad-
ditional six continuing education hours to successfully perform
their job functions. The current requirement is for six hours of
continuing education per year. The agency does not believe that
the in-depth training intended in the rule can be provided in the
time suggested by the commenter. The rule language was not
changed in response to this comment.
Comment: Concerning §97.295(a), 36 commenters opposed the
requirement that an HCSSA provide a written discharge notice
to a client’s physician or practitioner. The commenters believe
this is an administrative burden for HCSSAs and unwanted docu-
mentation for the physician, noting that the physician for a Medi-
care client must receive the discharge summary in writing. Com-
menters suggested that the physician or practitioner could be no-
tied of the availability of a discharge summary, thus satisfying
the Medicare requirements.
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Response: While the agency feels strongly that the client’s
physician or practitioner must have prior notice of the discharge
or transfer to allow for coordination of care, the agency agrees
to remove the written notice requirement and allow any form
of the required notice to the physician or practitioner. The rule
language was changed in response to this comment.
Comment: Concerning §97.295(a), 36 commenters noted that
"Medicare clients who are the majority of clients transferred or
discharged on a regular basis, could conceivably receive seven
or more different written notications within one certication pe-
riod leading to unnecessary confusion for the client." Thirty-ve
commenters believed that the Centers for Medicare and Medic-
aid Services Expedited Review process of the Home Health Ad-
vanced Beneciary Notices (HHABN) will alleviate the issue for
Medicare clients and eliminate confusion for the client that may
be created by the proposed requirement. HCSSAs will have the
additional administrative burden of providing another written no-
tication at a different time frame from that required by Medicare.
Response: The agency cannot agree or disagree with the com-
ment that Medicare clients are the majority of clients transferred
or discharged regularly, because DADS does not track this statis-
tic. The notices and certication periods noted in the comment
refer to Medicare-required notices that must be provided at the
start of care, at any reduction of care, or when the HCSSA sus-
pects the client’s Medicare coverage will cease. DADS cannot
reduce the required notications discussed because they are
federal requirements related to fee-for-service issues. The Cen-
ters for Medicare and Medicaid Services has determined that an
HCSSA that chooses to participate in the Medicare program has
the obligation to assist the client to understand the Medicare pay-
ment program. The rule language was not changed in response
to this comment.
Comment: Concerning §97.295(a), a commenter noted that,
with the changes in Medicare-related HHABN and the Expe-
dited review process, the regulation is an increased burden
clinically and nancially to HCSSAs. The commenter requested
synchronization between the state and federal regulations.
Response: HCSSAs that choose to participate in the Medicare
certication program agree to meet the standards for Medicare
participation. These Medicare standards are sometimes higher
or different than state licensing standards; HCSSAs that choose
to participate in the Medicare program must meet both sets of
requirements. Some of the state licensing standards match the
federal requirements to the extent that the agency believes it is
appropriate. As of July 27, 2006, of the 3,893 HCSSAs, 2,483
were Medicare-certied and 1,410 were licensed-only HCSSAs.
The state licensure standards are written to govern licensed
agencies and must be sufcient to regulate licensed-only HC-
SSAs. The rule language was not changed in response to this
comment.
Comment: Concerning §97.295(a), a commenter requested an
addition to require that all written notications to the client be
provided in the language and format (such as Spanish or Braille)
required by the client.
Response: The agency agrees to examine the feasibility of such
a requirement throughout Chapter 97 in the future. At this time,
this change would pose implications for other rule sections in the
chapter. The rule language was not changed in response to this
comment.
Comment: Concerning §97.295(a), a commenter noted an ad-
ministrative burden to an HCSSA based on the English-to-Span-
ish translation needs of the Hispanic population in the Midland,
Texas, area. The commenter felt that a ve-day written no-
tice would cause a hardship on the client who, lacking under-
standing of his rights, would be frustrated and intimidated and
might reject care. The commenter requested a notice that is
very reader-friendly and understandable to all educational back-
grounds.
Response: The agency understands clients sometimes have dif-
culty understanding written documents especially when there
are barriers to communication such as language barriers and
illness. The agency believes the presence of these barriers re-
inforces the necessity for HCSSAs to provide timely notice to
clients. This would allow the client more time to get a better un-
derstanding of the transfer/discharge notice and to seek assis-
tance if necessary. The HCSSA has a responsibility to provide
education and interpretation of the client’s rights. The rule lan-
guage is not prescriptive as to the exact content of the notice and
HCSSAs should develop a notice tailored to meet the needs and
challenges of the clients they serve. The rule language was not
changed in response to this comment.
Comment: Concerning §97.295(b), 36 commenters oppose the
requirement that an HCSSA ensure that the client receives the
written notice within the time frames specied. Commenters re-
quested that the requirement be that the notice "be delivered"
no later than two days before the discharge or transfer. Com-
menters maintain that an HCSSA has no way to ensure that the
client received the notice without incurring additional administra-
tive costs.
Response: The agency agreed to add language requiring the
HCSSA to use delivery by hand or mail when providing written
notice to the client. The agency’s intent is that the HCSSA be
held accountable for reasonable attempts to ensure the client’s
knowledge that transfer or discharge will occur on the date spec-
ied. The HCSSA may provide the written notice during the last
home visit without incurring an administrative cost for postage
and delivery.
However, the agency feels strongly that the client must be given
adequate time to coordinate alternate forms of care and services
when an HCSSA is discharging or transferring the client. For
this reason, the time frame was not reduced to two days as re-
quested.
Comment: Concerning §97.295(b), 36 commenters requested
that the notication time frame be reduced to two calendar days
for HCSSAs licensed to provide licensed home health, licensed
and certied home health, and personal assistance services and
noted that the proposed language has a two-day time frame for
HCSSAs licensed to provide hospice services. The commenters
noted that the two-day time frame is equal to Medicare require-
ments for HHABN, thus allowing HCSSAs to use the HHABN
to notify the client of discharge to meet the licensing require-
ment and reducing paper and administrative costs. One com-
menter provided comments in support of having different noti-
cation time frames.
Response: The agency disagrees with the reduction of the
notication time frames for HCSSAs licensed to provide li-
censed home health, licensed and certied home health, and
personal assistance services to equal that proposed for licensed
hospices. However, while hospice clients may be discharged
or transferred for different reasons than a client receiving home
health or personal assistance services, the agency agrees the
time frame should be consistent for all HCSSA providers. There
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are exceptions in the existing and proposed rule language that
account for differing circumstances of hospices, thus eliminat-
ing the need for differing time frames. Therefore, the agency
removed the proposed language allowing a hospice to provide
written notice two working days before the event.
In addition, changes were made to §97.602(e) in the administra-
tive penalties table to correct cross-references to §97.246 and
§97.282 that were rendered incorrect with the adoption effective
on June 1, 2006, and cross-references to §97.295 as changed
by this adoption.
SUBCHAPTER C. MINIMUM STANDARDS
FOR ALL HOME AND COMMUNITY SUPPORT
SERVICES AGENCIES
DIVISION 3. AGENCY ADMINISTRATION
40 TAC §§97.243, 97.244, 97.259
The amendment and new sections are adopted under Texas
Government Code, §531.0055, which provides that the HHSC
executive commissioner shall adopt rules for the operation
and provision of services by the health and human services
agencies, including DADS; Texas Human Resources Code,
§161.021, which provides that the Aging and Disability Services
Council shall study and make recommendations to the HHSC
executive commissioner and the DADS commissioner regarding
rules governing the delivery of services to persons who are
served or regulated by DADS; and Texas Health and Safety
Code, Chapter 142, which provides DADS with the authority to
adopt rules for licensing and regulation of home and community
support services agencies.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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40 TAC §97.244
The repeal is adopted under Texas Government Code,
§531.0055, which provides that the HHSC executive com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, includ-
ing DADS; Texas Human Resources Code, §161.021, which
provides that the Aging and Disability Services Council shall
study and make recommendations to the HHSC executive
commissioner and the DADS commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by DADS; and Texas Health and Safety Code, Chap-
ter 142, which provides DADS with the authority to adopt rules
for licensing and regulation of home and community support
services agencies.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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DIVISION 4. PROVISION AND
COORDINATION OF TREATMENT AND
SERVICES
40 TAC §97.295
The amendment is adopted under Texas Government Code,
§531.0055, which provides that the HHSC executive com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, includ-
ing DADS; Texas Human Resources Code, §161.021, which
provides that the Aging and Disability Services Council shall
study and make recommendations to the HHSC executive
commissioner and the DADS commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by DADS; and Texas Health and Safety Code, Chap-
ter 142, which provides DADS with the authority to adopt rules
for licensing and regulation of home and community support
services agencies.
§97.295. Client Transfer or Discharge Notication Requirements.
(a) Except as provided in subsection (e) of this section, an
agency intending to transfer or discharge a client must:
(1) provide written notication to the client or the client’s
parent, family, spouse, signicant other, or legal representative; and
(2) notify the client’s attending physician or practitioner if
he is involved in the agency’s care of the client.
(b) An agency must ensure delivery of the written notication
no later than ve days before the date on which the client will be trans-
ferred or discharged.
(c) The agency must deliver the required notice by hand or by
mail.
(d) If the agency delivers the written notice by mail:
(1) the notice must be mailed at least eight working days
before the date of discharge or transfer; and
(2) the agency must speak with the client by telephone or
in person to ensure the client’s knowledge of the transfer or discharge
at least ve days before the date of discharge or transfer.
(e) An agency may transfer or discharge a client without prior
notice required by subsection (b) of this section:
(1) upon the client’s request;
(2) if the client’s medical needs require transfer, such as a
medical emergency;
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(3) in the event of a natural disaster when the client’s health
and safety is at risk in accordance with provisions of §97.256 of this
chapter (relating to Natural Disaster Preparedness);
(4) for the protection of staff or a client after the agency has
made a documented reasonable effort to notify the client, the client’s
family and physician, and appropriate state or local authorities of the
agency’s concerns for staff or client safety, and in accordance with
agency policy;
(5) according to physician orders; or
(6) if the client fails to pay for services, except as prohib-
ited by federal law.
(f) An agency must keep the following in the client’s le:
(1) a copy of the written notication provided to the client
or the client’s parent, family, spouse, signicant other, or legal repre-
sentative;
(2) documentation of the personal contact with the client if
the required notice was delivered by mail; and
(3) documentation that the client’s attending physician or
practitioner was notied of the date of discharge.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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SUBCHAPTER F. ENFORCEMENT
40 TAC §97.602
The amendment is adopted under Texas Government Code,
§531.0055, which provides that the HHSC executive com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, includ-
ing DADS; Texas Human Resources Code, §161.021, which
provides that the Aging and Disability Services Council shall
study and make recommendations to the HHSC executive
commissioner and the DADS commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by DADS; and Texas Health and Safety Code, Chap-
ter 142, which provides DADS with the authority to adopt rules
for licensing and regulation of home and community support
services agencies.
§97.602. Administrative Penalties.
(a) Assessing penalties. DADS may assess an administrative
penalty against a licensed agency if the agency:
(1) violates the statute, Chapter 102 of the Occupations
Code, or a provision of this chapter for which a penalty may be as-
sessed;
(2) violates Health and Safety Code, §166.004; or
(3) fails to correct a violation in accordance with an ap-
proved plan of correction.
(b) Criteria for assessing penalties. DADS uses a schedule of
appropriate and graduated penalties established in this subchapter to
determine which violations warrant an administrative penalty.
(1) The schedule of appropriate and graduated penalties for
each violation is based on the following criteria:
(A) the seriousness of the violation, including the na-
ture, circumstances, extent, and gravity of the violation, and the hazard
of the violation to the health or safety of clients;
(B) the history of previous violations by a person or a
controlling person with respect to that person;
(C) whether the affected agency identied the violation
as part of its internal quality assurance process and made a good faith,
substantial effort to correct the violation in a timely manner;
(D) the amount necessary to deter future violations;
(E) efforts made to correct the violation; and
(F) any other matters that justice may require.
(2) The schedule of appropriate and graduated penalties es-
tablished in this section includes Severity Level A violations and Sever-
ity Level B violations.
(A) A Severity Level A violation is a minor violation.
(B) A Severity Level B violation is a violation that:
(i) results in serious harm to or death of a client;
(ii) constitutes a serious threat to the health or safety
of a client; or
(iii) substantially limits the agency’s capacity to pro-
vide care.
(c) Penalty range. An administrative penalty may not be less
than $100 or more than $1,000 for each violation.
(1) For a Severity Level A violation, the penalty range is
$100-$250.
(2) For a Severity Level B violation that:
(A) results in serious harm to or death of a client, the
penalty is $1,000;
(B) constitutes a serious threat to the health or safety of
a client, the penalty range is $500- $1,000; or
(C) substantially limits the agency’s capacity to provide
care, the penalty range is $500-$750.
(d) Penalty calculation and assessment.
(1) Each day that a violation occurs before the date on
which an agency receives written notice of the violation is considered
one violation.
(2) Each day that a violation occurs after the date on which
an agency receives written notice of the violation constitutes a separate
violation.
(3) A violation may be one or more Severity Level A vio-
lations, one or more Severity Level B violations, or a combination of
Severity Level A and B violations. If the same survey nding consti-
tutes both a Level A violation and a Level B violation, DADS only
assesses the administrative penalty for the Level B violation.
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(4) DADS may assess the greater amount of an administra-
tive penalty if an agency violates more than one rule with the same act
or failure to act.
(5) DADS may assess an administrative penalty even if
an agency corrects the violation within the required time frame if the
agency failed to correct the violation from the prior survey, provided
the prior survey occurred no more than three years before the subse-
quent survey.
(6) If an agency fails to correct a violation and the uncor-
rected violation was cited more than three years before the repeated
citation of the same violation, DADS does not assess an administrative
penalty.
(e) Schedule of appropriate and graduated penalties.
(1) Severity Level A violations. DADS may assess a sep-
arate Level A administrative penalty for a violation of any of the rules
listed in the following table.
Figure: 40 TAC §97.602(e)(1)
(2) Severity Level B violations. DADS may assess a sep-
arate Level B administrative penalty for a violation of any of the rules
listed in the following table.
Figure: 40 TAC §97.602(e)(2)
(f) Opportunity to correct. DADS gives an agency an oppor-
tunity to correct a violation in accordance with the time frames estab-
lished in §97.527(g)(2) of this chapter (relating to Post- Survey Proce-
dures).
(g) Proposal of administrative penalties.
(1) If DADS assesses an administrative penalty, DADS
provides a written notice of violation letter to an agency. The notice
includes:
(A) a brief summary of the violation;
(B) the amount of the proposed penalty; and
(C) a statement of the agency’s right to a formal admin-
istrative hearing on the occurrence of the violation, the amount of the
penalty, or both the occurrence of the violation and the amount of the
penalty.
(2) An agency may accept DADS’ determination not later
than 20 days after the date on which the agency receives the notice of
violation letter, including the proposed penalty, or may make a written
request for a formal administrative hearing on the determination.
(A) If an agency notied of a violation accepts DADS’
determination, the DADS commissioner or the DADS commissioner’s
designee issues an order approving the determination and ordering that
the agency pay the proposed penalty.
(B) If an agency notied of a violation does not ac-
cept DADS’ determination, the agency must submit to the Health and
Human Services Commission a written request for a formal adminis-
trative hearing on the determination and must not pay the proposed
penalty. Remittance of the penalty to DADS is deemed acceptance by
the agency of DADS’ determination, is nal, and waives the agency’s
right to a formal administrative hearing.
(C) If an agency notied of a violation fails to respond
to the notice of violation letter within the required time frame, the
DADS commissioner or the DADS commissioner’s designee issues an
order approving the determination and ordering that the agency pay the
proposed penalty.
(D) If an agency requests a formal administrative hear-
ing, the hearing is held in accordance with the statute, §§142.0172-
142.0173, and the formal hearing procedures in 1 TAC Chapter 357,
Subchapter I.
(h) Other enforcement actions. DADS may propose other en-
forcement actions in addition to assessing an administrative penalty.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Aging and Disability Services
Effective date: December 1, 2006
Proposal publication date: June 16, 2006
For further information, please call: (512) 438-3734
PART 19. DEPARTMENT OF FAMILY
AND PROTECTIVE SERVICES
CHAPTER 720. 24-HOUR CARE LICENSING
The Health and Human Services Commission adopts, on behalf
of the Department of Family and Protective Services (DFPS),
the repeal of Chapter 720, 24-Hour Care Licensing, consisting
of §§720.24 - 720.36, 720.38 - 720.46, 720.48 - 720.54, 720.56
- 720.60, 720.63, 720.65 - 720.67, 720.117 - 720.126, 720.131
- 720.137, 720.201 - 720.205, 720.207, 720.231 - 720.235,
720.237 - 720.248, 720.301 - 720.307, 720.309 - 720.319,
720.322 - 720.336, 720.361 - 720.368, 720.370 - 720.372,
720.374, 720.401 - 720.403, 720.405 - 720.423, 720.426
- 720.432, 720.440 - 720.446, 720.448, 720.449, 720.501
- 720.508, 720.512, 720.514, 720.515, 720.520 - 720.530,
720.535 - 720.537, 720.540 - 720.546, 720.548 - 720.556,
720.558 - 720.560, 720.570 - 720.574, 720.600, 720.601,
720.603, 720.605 - 720.608, 720.620, 720.701, 720.702,
720.901 - 720.923, 720.1001 - 720.1013, 720.1101, 720.1501
- 720.1506, and 720.9801. The repeals are adopted without
changes to the proposal as published in the March 17, 2006,
issue of the Texas Register (31 TexReg 1912). Also in this
issue of the Texas Register, DFPS is withdrawing the repeal
of §§720.206, 720.236, 720.308, 720.320, 720.321, 720.369,
720.373, 720.602, and 720.604 because the text of these rules
was inadvertently omitted from new Chapter 749, Child-Placing
Agencies. The text of these rules will be added to Chapter 749
at a later date.
DFPS is required by Chapter 42 of the Human Resources
Code to periodically review all minimum standard rules. In
addition, part of the Child Care Licensing Division’s (Licensing)
business plan is to review, analyze, and update Licensing rules
to strengthen the protection of children in out-of-home care and
improve an operator’s understanding of the rules. The rules in
Chapter 720 are repetitive and grouped according to the type of
facility. DFPS is proposing to repeal this chapter, and replace
it with three new chapters--Chapter 748, General Residential
Operations and Residential Treatment Centers; Chapter 749,
Child-Placing Agencies; and Chapter 750, Independent Foster
Homes. The new chapters will facilitate understanding of the
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law and Licensing requirements and are written using "plain
language" techniques with a question and answer format. Rules
that are easy to read and understand will result in higher rates
of compliance.
The sections will function by repealing the obsolete rules and
replacing them with updated rules, which will reduce the risk of
harm to children and improve the quality of care based on current
knowledge and practices. In addition, the new rules will be easier
to understand, which should encourage voluntary compliance
and reduce noncompliance caused by misinterpretation of the
rules.
No comments were received regarding adoption of the sections.
SUBCHAPTER A. STANDARDS FOR
CHILD-PLACING AGENCIES
40 TAC §§720.24 - 720.36, 720.38 - 720.46, 720.48 - 720.54,
720.56 - 720.60, 720.63, 720.65 - 720.67
The repeals are adopted under Human Resources Code (HRC)
§40.0505 and Government Code §531.0055, which provide that
the Health and Human Services Executive Commissioner shall
adopt rules for the operation and provision of services by the
health and human services agencies, including the Department
of Family and Protective Services; and HRC §40.021, which pro-
vides that the Family and Protective Services Council shall study
and make recommendations to the Executive Commissioner and
the Commissioner regarding rules governing the delivery of ser-
vices to persons who are served or regulated by the department.
The repeals implement HRC, §42.042.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
SUBCHAPTER B. STANDARDS FOR AGENCY
HOMES
40 TAC §§720.117 - 720.126
The repeals are adopted under Human Resources Code (HRC)
§40.0505 and Government Code §531.0055, which provide that
the Health and Human Services Executive Commissioner shall
adopt rules for the operation and provision of services by the
health and human services agencies, including the Department
of Family and Protective Services; and HRC §40.021, which pro-
vides that the Family and Protective Services Council shall study
and make recommendations to the Executive Commissioner and
the Commissioner regarding rules governing the delivery of ser-
vices to persons who are served or regulated by the department.
The repeals implement HRC, §42.042.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
SUBCHAPTER C. STANDARDS FOR
HABILITATIVE AND THERAPEUTIC AGENCY
HOMES
40 TAC §§720.131 - 720.137
The repeals are adopted under Human Resources Code (HRC)
§40.0505 and Government Code §531.0055, which provide that
the Health and Human Services Executive Commissioner shall
adopt rules for the operation and provision of services by the
health and human services agencies, including the Department
of Family and Protective Services; and HRC §40.021, which pro-
vides that the Family and Protective Services Council shall study
and make recommendations to the Executive Commissioner and
the Commissioner regarding rules governing the delivery of ser-
vices to persons who are served or regulated by the department.
The repeals implement HRC, §42.042.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
SUBCHAPTER D. STANDARDS FOR
HABILITATIVE AND THERAPEUTIC FAMILY
HOMES
40 TAC §§720.201 - 720.205, 720.207
The repeals are adopted under Human Resources Code (HRC)
§40.0505 and Government Code §531.0055, which provide that
the Health and Human Services Executive Commissioner shall
adopt rules for the operation and provision of services by the
health and human services agencies, including the Department
of Family and Protective Services; and HRC §40.021, which pro-
vides that the Family and Protective Services Council shall study
and make recommendations to the Executive Commissioner and
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the Commissioner regarding rules governing the delivery of ser-
vices to persons who are served or regulated by the department.
The repeals implement HRC, §42.042.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
SUBCHAPTER E. STANDARDS FOR FOSTER
FAMILY HOMES
40 TAC §§720.231 - 720.235, 720.237 - 720.248
The repeals are adopted under Human Resources Code (HRC)
§40.0505 and Government Code §531.0055, which provide that
the Health and Human Services Executive Commissioner shall
adopt rules for the operation and provision of services by the
health and human services agencies, including the Department
of Family and Protective Services; and HRC §40.021, which pro-
vides that the Family and Protective Services Council shall study
and make recommendations to the Executive Commissioner and
the Commissioner regarding rules governing the delivery of ser-
vices to persons who are served or regulated by the department.
The repeals implement HRC, §42.042.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
SUBCHAPTER F. STANDARDS FOR FOSTER
GROUP HOMES
40 TAC §§720.301 - 720.307, 720.309 - 720.319, 720.322
- 720.336
The repeals are adopted under Human Resources Code (HRC)
§40.0505 and Government Code §531.0055, which provide that
the Health and Human Services Executive Commissioner shall
adopt rules for the operation and provision of services by the
health and human services agencies, including the Department
of Family and Protective Services; and HRC §40.021, which pro-
vides that the Family and Protective Services Council shall study
and make recommendations to the Executive Commissioner and
the Commissioner regarding rules governing the delivery of ser-
vices to persons who are served or regulated by the department.
The repeals implement HRC, §42.042.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
SUBCHAPTER G. STANDARDS FOR
HABILITATIVE AND THERAPEUTIC GROUP
HOMES RESPONSIBLE TO A CHILD-PLACING
AGENCY AND FOR INDEPENDENT
HABILITATIVE AND THERAPEUTIC GROUP
HOMES
40 TAC §§720.361 - 720.368, 720.370 - 720.372, 720.374
The repeals are adopted under Human Resources Code (HRC)
§40.0505 and Government Code §531.0055, which provide that
the Health and Human Services Executive Commissioner shall
adopt rules for the operation and provision of services by the
health and human services agencies, including the Department
of Family and Protective Services; and HRC §40.021, which pro-
vides that the Family and Protective Services Council shall study
and make recommendations to the Executive Commissioner and
the Commissioner regarding rules governing the delivery of ser-
vices to persons who are served or regulated by the department.
The repeals implement HRC, §42.042.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
SUBCHAPTER H. CONSOLIDATED
STANDARDS FOR 24-HOUR CARE FACILITIES
40 TAC §§720.401 - 720.403, 720.405 - 720.423, 720.426
- 720.432, 720.440 - 720.446, 720.448, 720.449, 720.501
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- 720.508, 720.512, 720.514, 720.515, 720.520 - 720.530,
720.535 - 720.537, 720.540 - 720.546, 720.548 - 720.556,
720.558 - 720.560, 720.570 - 720.574
The repeals are adopted under Human Resources Code (HRC)
§40.0505 and Government Code §531.0055, which provide that
the Health and Human Services Executive Commissioner shall
adopt rules for the operation and provision of services by the
health and human services agencies, including the Department
of Family and Protective Services; and HRC §40.021, which pro-
vides that the Family and Protective Services Council shall study
and make recommendations to the Executive Commissioner and
the Commissioner regarding rules governing the delivery of ser-
vices to persons who are served or regulated by the department.
The repeals implement HRC, §42.042.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
SUBCHAPTER I. STANDARDS FOR
ASSESSMENT SERVICES
40 TAC §§720.600, 720.601, 720.603, 720.605 - 720.608
The repeals are adopted under Human Resources Code (HRC)
§40.0505 and Government Code §531.0055, which provide that
the Health and Human Services Executive Commissioner shall
adopt rules for the operation and provision of services by the
health and human services agencies, including the Department
of Family and Protective Services; and HRC §40.021, which pro-
vides that the Family and Protective Services Council shall study
and make recommendations to the Executive Commissioner and
the Commissioner regarding rules governing the delivery of ser-
vices to persons who are served or regulated by the department.
The repeals implement HRC, §42.042.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
SUBCHAPTER J. STANDARDS FOR
INSTITUTIONS PROVIDING BASIC CHILD
CARE
40 TAC §720.620
The repeal is adopted under Human Resources Code (HRC)
§40.0505 and Government Code §531.0055, which provide that
the Health and Human Services Executive Commissioner shall
adopt rules for the operation and provision of services by the
health and human services agencies, including the Department
of Family and Protective Services; and HRC §40.021, which pro-
vides that the Family and Protective Services Council shall study
and make recommendations to the Executive Commissioner and
the Commissioner regarding rules governing the delivery of ser-
vices to persons who are served or regulated by the department.
The repeal implements HRC, §42.042.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
SUBCHAPTER K. STANDARDS FOR
THERAPEUTIC CAMPS
40 TAC §720.701, §720.702
The repeals are adopted under Human Resources Code (HRC)
§40.0505 and Government Code §531.0055, which provide that
the Health and Human Services Executive Commissioner shall
adopt rules for the operation and provision of services by the
health and human services agencies, including the Department
of Family and Protective Services; and HRC §40.021, which pro-
vides that the Family and Protective Services Council shall study
and make recommendations to the Executive Commissioner and
the Commissioner regarding rules governing the delivery of ser-
vices to persons who are served or regulated by the department.
The repeals implement HRC, §42.042.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
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SUBCHAPTER M. STANDARDS FOR
EMERGENCY SHELTERS
40 TAC §§720.901 - 720.923
The repeals are adopted under Human Resources Code (HRC)
§40.0505 and Government Code §531.0055, which provide that
the Health and Human Services Executive Commissioner shall
adopt rules for the operation and provision of services by the
health and human services agencies, including the Department
of Family and Protective Services; and HRC §40.021, which pro-
vides that the Family and Protective Services Council shall study
and make recommendations to the Executive Commissioner and
the Commissioner regarding rules governing the delivery of ser-
vices to persons who are served or regulated by the department.
The repeals implement HRC, §42.042.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
SUBCHAPTER O. GENERAL POLICIES AND
PROCEDURES
40 TAC §§720.1001 - 720.1013, 720.1101
The repeals are adopted under Human Resources Code (HRC)
§40.0505 and Government Code §531.0055, which provide that
the Health and Human Services Executive Commissioner shall
adopt rules for the operation and provision of services by the
health and human services agencies, including the Department
of Family and Protective Services; and HRC §40.021, which pro-
vides that the Family and Protective Services Council shall study
and make recommendations to the Executive Commissioner and
the Commissioner regarding rules governing the delivery of ser-
vices to persons who are served or regulated by the department.
The repeals implement HRC, §42.042.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
SUBCHAPTER S. STANDARDS FOR
CHILD-CARE FACILITIES SERVING
CHILDREN WITH AUTISTIC-LIKE BEHAVIOR
40 TAC §§720.1501 - 720.1506
The repeals are adopted under Human Resources Code (HRC)
§40.0505 and Government Code §531.0055, which provide that
the Health and Human Services Executive Commissioner shall
adopt rules for the operation and provision of services by the
health and human services agencies, including the Department
of Family and Protective Services; and HRC §40.021, which pro-
vides that the Family and Protective Services Council shall study
and make recommendations to the Executive Commissioner and
the Commissioner regarding rules governing the delivery of ser-
vices to persons who are served or regulated by the department.
The repeals implement HRC, §42.042.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006




The repeal is adopted under Human Resources Code (HRC)
§40.0505 and Government Code §531.0055, which provide that
the Health and Human Services Executive Commissioner shall
adopt rules for the operation and provision of services by the
health and human services agencies, including the Department
of Family and Protective Services; and HRC §40.021, which pro-
vides that the Family and Protective Services Council shall study
and make recommendations to the Executive Commissioner and
the Commissioner regarding rules governing the delivery of ser-
vices to persons who are served or regulated by the department.
The repeal implements HRC, §42.042.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Ofce of the Secretary of State on August 24, 2006.
TRD-200604685
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Gerry Williams
General Counsel
Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
CHAPTER 748. GENERAL RESIDENTIAL
OPERATIONS AND RESIDENTIAL
TREATMENT CENTERS
The Health and Human Services Commission adopts, on behalf
of the Department of Family and Protective Services (DFPS),
new Chapter 748, General Residential Operations and Residen-
tial Treatment Centers. New §§748.43, 748.61, 748.65, 748.67,
748.71, 748.73, 748.75, 748.101, 748.103, 748.105, 748.109,
748.131, 748.133, 748.161, 748.191, 748.231, 748.235,
748.237, 748.239, 748.303, 748.307, 748.309, 748.313,
748.315, 748.361, 748.363, 748.391, 748.393, 748.395,
748.397, 748.401, 748.501, 748.505, 748.507, 748.509,
748.533, 748.537, 748.563, 748.569, 748.571, 748.573,
748.575, 748.685, 748.721, 748.723, 748.731, 748.801,
748.863, 748.867, 748.869, 748.881, 748.903, 748.931,
748.935, 748.937, 748.987, 748.989, 748.1101, 748.1103,
748.1105, 748.1107, 748.1109, 748.1111, 748.1113, 748.1117,
748.1201, 748.1203, 748.1205, 748.1209, 748.1211, 748.1213,
748.1215, 748.1217, 748.1219, 748.1221, 748.1263, 748.1265,
748.1269, 748.1271, 748.1301, 748.1303, 748.1305, 748.1331,
748.1337, 748.1339, 748.1341, 748.1347, 748.1349, 748.1381,
748.1383, 748.1385, 748.1387, 748.1389, 748.1431, 748.1433,
748.1437, 748.1439, 748.1443, 748.1445, 748.1481, 748.1501,
748.1505, 748.1535, 748.1543, 748.1551, 748.1581, 748.1583,
748.1611, 748.1615, 748.1631, 748.1633, 748.1661, 748.1693,
748.1697, 748.1707, 748.1709, 748.1743, 748.1751, 748.1753,
748.1757, 748.1763, 748.1791, 748.1821, 748.1931, 748.1933,
748.1943, 748.1945, 748.2001, 748.2003, 748.2005, 748.2009,
748.2101, 748.2103, 748.2151, 748.2201, 748.2203, 748.2205,
748.2259, 748.2301, 748.2307, 748.2309, 748.2401, 748.2451,
748.2453, 748.2455, 748.2459, 748.2461, 748.2501, 748.2505,
748.2507, 748.2601, 748.2605, 748.2851, 748.2853, 748.2855,
748.2907, 748.2953, 748.3017, 748.3021, 748.3061, 748.3103,
748.3105, 748.3107, 748.3109, 748.3111, 748.3113, 748.3115,
748.3117, 748.3119, 748.3161, 748.3193, 748.3233, 748.3237,
748.3301, 748.3303, 748.3311, 748.3351, 748.3353, 748.3355,
748.3359, 748.3361, 748.3363, 748.3393, 748.3395, 748.3397,
748.3441, 748.3471, 748.3701, 748.3717, 748.3751, 748.3757,
748.3803, 748.3845, 748.3855, 748.3861, 748.3931, 748.4013,
748.4043, 748.4231, 748.4261, 748.4263, 748.4265, 748.4267,
748.4269, 748.4301, 748.4331, 748.4361, 748.4365, 748.4369,
748.4371, 748.4397, 748.4401, 748.4403, 748.4465, 748.4469
are adopted with changes to the proposed text published in the
March 17, 2006, issue of the Texas Register (31 TexReg1921).
New §§748.1, 748.3, 748.41, 748.63, 748.69, 748.107, 748.111,
748.163, 748.233, 748.301, 748.305, 748.311, 748.341,
748.399, 748.431, 748.433, 748.435, 748.503, 748.531,
748.535, 748.539, 748.561, 748.565, 748.567, 748.601,
748.603, 748.605, 748.607, 748.681, 748.683, 748.725,
748.727, 748.729, 748.831, 748.833, 748.861, 748.865,
748.883, 748.885, 748.901, 748.939, 748.941, 748.943,
748.945, 748.947, 748.949, 748.981, 748.983, 748.985,
748.1001, 748.1003, 748.1005, 748.1007, 748.1009, 748.1011,
748.1013, 748.1015, 748.1017, 748.1019, 748.1021, 748.1023,
748.1115, 748.1119, 748.1207, 748.1223, 748.1225, 748.1227,
748.1261, 748.1333, 748.1335, 748.1343, 748.1345, 748.1351,
748.1435, 748.1441, 748.1503, 748.1531, 748.1533, 748.1539,
748.1541, 748.1545, 748.1547, 748.1549, 748.1613, 748.1617,
748.1635, 748.1691, 748.1695, 748.1699, 748.1701, 748.1703,
748.1705, 748.1741, 748.1745, 748.1747, 748.1749, 748.1755,
748.1759, 748.1761, 748.1765, 748.1793, 748.1795, 748.1823,
748.1825, 748.1901, 748.1935, 748.1937, 748.1939, 748.1941,
748.2051, 748.2053, 748.2231, 748.2233, 748.2253, 748.2255,
748.2257, 748.2261, 748.2303, 748.2305, 748.2311, 748.2463,
748.2503, 748.2551, 748.2553, 748.2603, 748.2651, 748.2653,
748.2701, 748.2703, 748.2705, 748.2751, 748.2753, 748.2755,
748.2757, 748.2801, 748.2803, 748.2805, 748.2807, 748.2901,
748.2903, 748.2905, 748.2909, 748.2951, 748.3001, 748.3003,
748.3005, 748.3007, 748.3009, 748.3011, 748.3013, 748.3015,
748.3019, 748.3063, 748.3065, 748.3101, 748.3191, 748.3195,
748.3231, 748.3235, 748.3239, 748.3271, 748.3273, 748.3305,
748.3307, 748.3309, 748.3313, 748.3315, 748.3317, 748.3357,
748.3365, 748.3367, 748.3369, 748.3391, 748.3399, 748.3421,
748.3443, 748.3473, 748.3475, 748.3477, 748.3479, 748.3481,
748.3521, 748.3523, 748.3525, 748.3527, 748.3529, 748.3531,
748.3533, 748.3535, 748.3561, 748.3563, 748.3565, 748.3567,
748.3601, 748.3603, 748.3605, 748.3607, 748.3703, 748.3705,
748.3707, 748.3709, 748.3711, 748.3713, 748.3715, 748.3719,
748.3753, 748.3755, 748.3759, 748.3761, 748.3763, 748.3765,
748.3767, 748.3801, 748.3805, 748.3807, 748.3841, 748.3843,
748.3847, 748.3849, 748.3851, 748.3853, 748.3857, 748.3859,
748.3891, 748.3893, 748.3933, 748.3935, 748.3937, 748.4001,
748.4003, 748.4005, 748.4007, 748.4009, 748.4011, 748.4041,
748.4045, 748.4047, 748.4081, 748.4083, 748.4111, 748.4201,
748.4203, 748.4205, 748.4207, 748.4209, 748.4211, 748.4213,
748.4363, 748.4391, 748.4393, 748.4395, 748.4431, 748.4461,
748.4463, 748.4467, 748.4471, and 748.4473 are adopted with-
out changes to the proposed text and will not be republished.
Also in this issue of the Texas Register, DFPS is withdrawing
§§748.511, 748.933, 748.1267, 748.1537, 748.1585, 748.2007,
748.2251, 748.2457, and 748.4367 because of comments
received and for clarication.
DFPS is required by Chapter 42 of the Human Resources
Code to periodically review all minimum standard rules. In
addition, part of the Child Care Licensing Division’s (Licensing)
business plan is to review, analyze, and update Licensing rules
to strengthen the protection of children in out-of-home care and
improve an operator’s understanding of the rules. In this issue
of the Texas Register, DFPS is repealing Chapter 720, 24-Hour
Care Licensing, and replacing it with three new chapters, one
of which is Chapter 748, General Residential Operations and
Residential Treatment Centers.
The existing consolidated minimum standards for residential op-
erations in Chapter 720 are outdated. The standards have not
been revised since 1985. Current standards are grouped ac-
cording to the type of operation where care is provided, e.g. res-
idential treatment center, institutions providing basic care, insti-
tutions serving mentally retarded children, halfway houses, etc.
There are also additional standards in separate chapters for dif-
ferent types of operations, including standards for emergency
shelters and standards for assessment centers. The rules con-
solidate the minimum standards for all of these operations into
a cohesive set of rules that are designed to focus on the needs
of the children in care. Many of the changes are due to this con-
solidation.
In order to update the minimum standards, information has been
obtained from providers and provider associations, Child Protec-
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tive Services, and Licensing staff. Updates have also been made
based on the review of available research and literature relating
to the child development eld, best practices in child placement,
and health and safety practices recommended by experts such
as the Consumer Product Safety Commission, American Acad-
emy of Pediatrics, and the Texas Department of State Health
Services.
The rules will also facilitate an understanding of the law and
Licensing requirements and are written using "plain language"
techniques with a question and answer format. Rules that are
easy to read and understand will result in higher rates of compli-
ance.
The sections will function by reducing the risk of harm to chil-
dren and improving the quality of care due to updating standards
based on current knowledge and practices. In addition, the stan-
dards will be easier to understand, which should encourage vol-
untary compliance and reduce noncompliance caused by misin-
terpretation of the rules.
The DFPS Council considered public testimony concerning
these rules at the meetings held January 6, 2006 and April 7,
2006. Public meetings were held September 22, 2005, October
24, 2005, and March 23, 2006, to receive comment.
During the comment period DFPS received comments from
Advocacy, Inc., Austin Children’s Shelter, Ben Richeys Boys
Ranch, The Bridge Emergency Shelter, Buckner Child & Family
Services, Cal Farley’s Girlstown, Child Placement Center,
Children’s Home of Lubbock, Coalition for Nurses in Advanced
Practice, Crisis Prevention Institute, Inc., DePelchin Children’s
Center, Devereux, Department of State Health Services, Ex-
ecutives of Texas Homes for Children, Hendrick Home for
Children, High Plains Children’s Home, Jonathan’s Place,
Medina Children’s Home, Methodist Children’s Home, Miracle
Farm, Pathways 3H Wilderness Program, Pegasus, Roy Maas’
Youth Alternatives, The Settlement Club Home, South Texas
Children’s Home, STARRY, State Fire Marshal’s Ofce, Texas
Alliance of Child & Family Services, Texas Baptist Children’s
Home, Texas Neuro Rehab Center, Texas Wood Preservers
Advisory Council, Texas Forestry Association, Texas Network
of Youth Services, Treated Wood Council, West Texas Boys
Ranch, and Wood Preservative Science Council, and 16 indi-
viduals. A summary of the comments and responses follows:
General Comments:
General: Thirty commenters expressed general concerns about
the rules in this chapter, including the scal impact, prescrip-
tiveness, increased documentation requirements, and the dif-
ferences between this chapter and Chapter 749, Child-Placing
Agencies.
Response: The standards being proposed for adoption have
been carefully considered and debated through years of work-
groups, public hearings, and this last round of public comment
and responses. DFPS staff have made hundreds of changes
to remove nancial costs, unnecessary prescription and to pro-
vide appropriate exibility. Furthermore, DFPS will be weight-
ing the standards relative to risk and enforcing them accordingly.
DFPS staff recommend adoption of the standards as changed,
believing they represent the best compromise between neces-
sary health and safety precautions for children and the scal re-
alities of providing residential child-care.
DFPS staff are making several changes to create consistency
between regulations for residential child-care operations and
foster homes. In many areas, however, DFPS staff are setting
higher standards for residential operations, because they, by
denition, care for larger groups of children than foster homes
and often use varying staff, there are higher risks that require
different regulations. Furthermore, the physical facilities of
residential operations are specically designed to care for chil-
dren, while foster home care is provided in the private homes
of people living in the community. The combination of higher
risks in higher numbers and the regulatory exibility necessary
in regulating a private home setting result in different standards
for residential operations and foster homes.
Comments concerning specic rules:
§748.43. What do certain words and terms mean in this chapter?
Comment: One commenter requested that all denitions be
moved to this rule.
Response: A printed minimum standards publication will be sent
to providers and will include a comprehensive glossary.
Comment: DFPS received one comment regarding paragraph
(8), child in care. The commenter expressed concern about how
this denition affects an operation’s liability for children in care.
Response: This denition reects Licensing’s current and future
expectation regarding an operation’s responsibility for a child in
care. DFPS is adopting this paragraph without change.
Comment: DFPS received one comment regarding paragraph
(14), diligent effort. The commenter questioned the meaning of
"qualied professional" in this denition and suggested deleting
the phrase "and qualications and skills of other parties involved"
from the denition.
Response: DFPS is deleting this paragraph. When this phrase
has been used, it is replaced with "reasonable efforts," which has
a more common meaning.
Comment: DFPS received one comment regarding paragraph
(16), emergency behavior intervention. The commenter sug-
gested dening each type of emergency behavior intervention
in this rule.
Response: These denitions are in §748.2401. Also, a printed
minimum standards publication will be sent to providers and will
include a comprehensive glossary. DFPS is adopting this para-
graph without change.
Comment: DFPS received one comment regarding paragraph
(22), general residential operation, and paragraph (36), residen-
tial treatment center. The commenter suggested that the age
limits be deleted from these denitions.
Response: DFPS is adopting these paragraphs with changes
that delete the age limits from these denitions, changing "chil-
dren up to the age of 18 years old" to "children or young adults."
Comment: DFPS received one comment regarding paragraph
(26), immediate danger. The commenter expressed concern
about the example in this rule of a child under 10 years old run-
ning away, stating that children older than 10 years old who run
away should also be considered as in "immediate danger."
Response: The denition indicates that immediate danger may
include children under 10 years old running away. This would
not prohibit an operation from assessing that a child older than
10 years old is in immediate danger if they run away. DFPS is
adopting this paragraph without change.
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Comment: DFPS received one comment regarding paragraph
(37), residential treatment center. The commenter requested
that residential treatment centers be deleted so that all opera-
tions have the option to provide a continuum of care.
Response: This denition does not preclude an operation from
having separately licensed programs and transferring children
between those programs as appropriate. DFPS is not making
changes as a result of this comment.
Comment: DFPS received ve comments regarding paragraph
(46), treatment director. The comments stated it was cost pro-
hibitive in some instances to have a treatment director with no
other responsibilities, and the treatment director needed to have
the ability to assign the responsibilities to others.
Response: This denition is adopted with an additional sentence
that claries the exibility that an operation has in assigning treat-
ment director responsibilities.
In addition to changes resulting from comments, DFPS is adopt-
ing §748.43 with the following changes:
Paragraph (1), Accredited college or university, is adopted with
changes to more accurately reect the federally recognized ac-
crediting bodies for the United States.
Paragraph (24), health-care professional, is adopted with
changes to be more consistent with other state agency rules
governing health-care professionals. The Board of Nurse
Examiners recommended this change.
Paragraph (48), volunteer, is revised in response to several com-
ments regarding other rules related to volunteers. The denition
is now limited to those volunteers who provide care or have unsu-
pervised access to children in care. There are many volunteers
who do not have contact with children and/or only volunteer for a
single event. The denition is changed so that the requirements
and limitations related to volunteers contained in other rules will
only apply to those volunteers who have contact with children,
and therefore potentially impact the health and safety of children
in care.
§748.61. What types of services does Licensing regulate?
Comment: DFPS received four comments regarding this rule.
One commenter complimented this rule. One commenter made
a suggestion about adding "wrap around treatment services."
One commenter requested a clarication regarding assessment
services. One commenter expressed concern that the denitions
of treatment services do not capture enough children and should
be broader.
Response: DFPS is adopting this section with changes to correct
an inconsistency with another rule by changing the minimum age
for transitional living services to "14 years old". Also, "assess-
ment services" is changed to "assessment services program" to
clearly distinguish this specic set of services from routine as-
sessments. DFPS is not revising the rule as a result of the sec-
ond or fourth comment. Wrap around treatment services can be
provided within these rules. A different type of "wrap around ser-
vices" is not required. The denition of treatment services has
already been changed based on previous input.
§748.63. Can I provide each type of service that Licensing reg-
ulates?
Comment: DFPS received three comments. Two commenters
expressed concern about how the new system of listing services
on a General Residential Operation license would affect opera-
tions, particularly regarding liability insurance. One commenter
made a suggestion about adding "wrap around treatment ser-
vices."
Response: DFPS is adopting this rule without change. Opera-
tions will need to carefully consider which services they can ap-
propriately provide and offer. Some operations that have inter-
mittently provided treatment services to children in the past, may
choose not to provide it now. The proposed rules for "child-care
services only" are written to address all children who will not qual-
ify for treatment services. Since the criteria for "treatment ser-
vices" under the proposed rules are very stringent, particularly
those related to emotional disturbance, there are many children
who will not meet the criteria for "treatment services" but will still
have treatment needs that must be addressed. For example,
a child with ADHD may have special treatment needs, such as
needing an individualized behavior management plan, but will
not qualify for "treatment services" with only an ADHD diagnosis.
In this example, an operation that only has a license to provide
"child-care services" may serve this child with treatment needs.
§748.65. What children are eligible to participate in a transitional
living program?
Comment: DFPS received one comment, pointing out that the
rules are inconsistent regarding the minimum age for children in
a transitional living program.
Response: DFPS is revising the rule to clarify that children are
generally eligible for transitional living at the age of 14 years old,
but are only eligible for transitional living that involves decreased
supervision at the age of 16 years old.
§748.71. May I have an independent living program?
Comment: One commenter requested that independent living
programs be allowed.
Response: DFPS is not revising the rule as a result of the com-
ment. Licensing does not have jurisdiction over living situations
in which young adults live independently. However, we are per-
mitting transitional living programs in which children live with de-
creased supervision. DFPS is adopting the rule with an editorial
change to match Chapter 749, Child-Placing Agencies.
§748.103. What are my operational responsibilities as the permit
holder?
Comment: DFPS received two comments, both questioning the
terms "plan" and "controlling person" used in the rule.
Response: DFPS is adopting this section with a change. DFPS
is deleting the subsection that refers to a "plan," as the plan is
not required for operations regulated under this chapter. DFPS
is also clarifying the paragraph (12) that refers to controlling per-
sons to be more consistent with language in Chapter 745, Li-
censing. The printed minimum standards will also contain a ref-
erence to further information in Chapter 745 regarding controlling
persons.
§748.105. What responsibilities do I have for personnel policies
and procedures?
Comment: DFPS received one comment suggesting that spe-
cic training requirements related to emergency behavior inter-
vention be added to this rule.
Response: DFPS is not revising the rule as a result of the com-
ment. Training requirements regarding emergency behavior in-
tervention are already included in other rules specically related
to training. However, DFPS is adding the following phrase to the
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rule: "Develop written policies on whether your operation per-
mits individual caregivers to take children away from the oper-
ation for day or overnight visits." This addition is taken from the
current minimum standards, and is needed to clarify other rele-
vant standards in this chapter.
§748.109. May I exceed my operation capacity?
Comment: DFPS received eight comments. The commenters
expressed concern about the requirement to include children of
caregivers in the operations capacity. They were especially con-
cerned about reducing the number of beds available for children
admitted for care.
Response: DFPS is adopting this section with a change to re-
quire that children of caregivers be counted in the operation’s ca-
pacity only "if they share general living space, bedroom, and/or
bathroom space with children in care." One other minor edit is
also made.
§748.131. What are the specic responsibilities of the governing
body?
Comment: DFPS received two comments. One commenter
asked that the rule be revised so that the governing body is
responsible for "overseeing" but not "ensuring" that the oper-
ation’s services and programs comply with operation policies.
Another commenter requested that "family member" be dened
as it relates to this rule.
Response: Licensing does intend that the governing body "en-
sure" that operation services and programs comply with policies.
Based on comments, DFPS is clarifying the term "family mem-
bers," including inserting a denition at §748.43(17). DFPS is
adopting this section with change.
§748.161. What are my scal requirements?
Comment: DFPS received two comments, both expressing con-
cern about the requirement to give a child his money at the time
of discharge, stating that the operation may need time to recon-
cile the child’s account.
Response: DFPS agrees with the commenters and is adopting
the rule with a change to allow the operation up to 30 days after
discharge to give/send the child his money.
§748.191. What items must I post at my operation?
Comment: DFPS received 10 comments. The commenters ex-
pressed concern about the required postings. They were con-
cerned about the prescriptiveness of the requirements and the
potential of the requirements to "institutionalize" operations that
use a cottage home model.
Response: DFPS is adopting this section with changes. In para-
graph (4), the requirement for a posted schedule is claried to
require a "general" daily schedule. An example of this will also
be added to the printed minimum standards. Paragraph (5), re-
garding posting emergency phone numbers, is deleted.
§748.231. What are the general requirements for my operation’s
policies?
Comment: DFPS received nine comments. The commenters
stated that the operation should have the right to change policies
throughout the year without having to notify Licensing of every
change. Some commenters suggested that an annual policy up-
date submitted to Licensing would be sufcient.
Response: No change is made based on the comments. Per
subsection (a) of this rule, the requirements of the rule only apply
to policies required by this chapter. Licensing must be aware of
policy changes related to requirements of this chapter, in order to
ensure that the policies meet minimum requirements. Also, the
rule only requires that policy changes be submitted to Licensing
before the changes are implemented, not that Licensing approve
the changes before they are implemented. DFPS is adopting the
rule with a change to delete the subsection requiring the gov-
erning body to approve policies, as this is already required in a
different rule.
§748.233. What are the requirements for my admission policies?
Comment: DFPS received two comments. The commenters re-
quested that the admission policy requirements be revised to in-
clude characteristics of children the operation "primarily" serves
and the conditions under which the operation would serve chil-
dren "with higher or lower levels of needs."
Response: Although these rules offer operations the opportu-
nity to provide a greater continuum of care, operations must offer
multiple services in a planned and organized fashion. An opera-
tion must have a suitable plan and program in place for providing
a specic type of treatment or programmatic service, including
admission policies, before admitting a child who requires that
type of service or program. DFPS is adopting this section with-
out change.
§748.235. What child-care policies must I develop?
Comment:
(1) DFPS received seven comments expressing concern that
this rule prohibited discipline of toddlers, stating that discipline
as dened in this chapter is appropriate for toddlers.
Response: DFPS is adopting this rule with a change to delete
the reference to toddlers, so that only discipline of infants is pro-
hibited.
(2) One commenter expressed concern about the requirement
to have a policy listing the "program expectations and rules for
children," stating that it is not possible to keep a written list of all
rules and maintain governing body approval of them all.
Response: DFPS is clarifying this rule based on the comment.
The rule will require program expectations and rules "that apply
to all children." The operation is not prevented from having sep-
arate, additional rules for specic children or specic living units
as needed.
DFPS is making additional clarications to §748.235. DFPS is
clarifying that an operation that does not allow emergency be-
havior interventions must still have a policy disallowing their use.
DFPS is also adding policy requirements from other rules of this
chapter relating to weapons at the operation and disasters and
emergencies.
§748.237. What emergency behavior intervention policies must
I develop if the use of emergency behavior intervention is per-
mitted at my operation?
Comment: DFPS received ve comments: with two supporting
the rule and offering suggestions, and three expressing concern
or providing suggestions regarding this rule, including concern
about the applicability to operations that do not allow emergency
behavior intervention, concern about the requirement to obtain
each child’s input on preferred de-escalation techniques, and a
suggestion to broaden the scope of evaluations of caregivers
qualied in behavior intervention to include an evaluation of their
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understanding of all risks involved in emergency behavior inter-
ventions, not just risks associated with prone restraints.
Response: DFPS is adopting this section with changes based on
comments. The phrase "if the use of emergency behavior inter-
vention is permitted in my operation" is added so that it does not
apply to those operations that do not allow emergency behavior
interventions. In order to clarify training and caregiver qualica-
tion requirements, DFPS is deleting the reference to evaluations
of risks associated with prone and supine restraints in paragraph
(3). These training requirements are specically addressed in
§748.901, along with other required emergency behavior inter-
vention training content. DFPS is not revising the subsection
requiring the operation to obtain each child’s input on preferred
de-escalation techniques. This is a recommendation of Child
Welfare League of America and can be a valuable tool in de-
creasing emergency behavior interventions.
§748.239. What policies must I develop if I use volunteers?
Comment: DFPS received two comments expressing concern
about fullling the requirements of this rule for large volunteer
groups that do not provide care or have unsupervised access to
children.
Response: DFPS is not revising the section based on the
comments because the denition of "volunteer" in §748.43 was
changed to address the commenters concerns. DFPS is clarify-
ing that volunteer policies must "address visitation with children
in care," which is a current minimum standard requirement.
§748.303. When must I report and document a serious incident?
Comment: DFPS received four comments. One requested that
operations be required to report incidents that occur at on-cam-
pus charter schools. The other commenters either stated that
Licensing was being too prescriptive or was not being clear
enough.
Response: DFPS is not revising this rule as a result of comment.
Licensing cannot require serious incident reports for events that
occur at an on-campus charter school, as Licensing has no ju-
risdiction related to charter schools. Licensing reviewed the re-
quirements and examples provided in this rule and determined
that the language is sufciently clear. DFPS is adding clarica-
tions regarding reporting the removal of a child by an unautho-
rized person, and adding several requirements of §748.307 so
that all serious incident reporting requirements are in the same
rule.
§748.307. When must I report other occurrences?
Comment: DFPS received 10 comments. Comments included
concern that one requirement of the rule contradicts another
rule, one requirement is not required in Chapter 749, and some
requirements are not "serious incidents". Three commenters
were particularly concerned about the requirement to report sus-
pected drug use of a person who cares for or has access to chil-
dren at the operation.
Response: DFPS is not revising the rule based on the comments
regarding the requirement to report suspected drug use of a per-
son who cares for or has access to children at the operation.
This requirement is legislatively mandated. DFPS is adopting
the rule with changes, including moving the relevant paragraphs
to §748.303, so all serious incident reporting requirements will
be in the same rule. DFPS is also deleting two paragraphs be-
cause they are already addressed in other rules in this chapter.
DFPS is also adding the requirement to report medically perti-
nent incidents. Other changes are also made.
§748.311. How must I document a serious incident?
Comment: DFPS received two comments. One questioned
when serious incidents must be documented in writing because
only some incidents have to be reported in writing to Licensing.
Another commenter asserted that the documentation require-
ments should be revised based on information that DFPS would
already have about a child in care.
Response: All serious incidents must be documented in writing.
In addition, some occurrences in §748.307 require written re-
ports to Licensing. Also, Licensing needs information about the
child to timely determine whether an investigation into the inci-
dent is needed. Licensing may have partial information available
if the child is placed by Child Protective Services, even then the
information may not be timely. DFPS is adopting this section
without change.
§748.315. Where must I keep incident reports?
Comment: DFPS received two comments. The commenters ex-
pressed concern about having serious incident reports acces-
sible to caregivers, as some reports may involve allegations of
caregiver abuse/neglect.
Response: DFPS is deleting the requirement that serious inci-
dent reports be accessible to caregivers and adding that reports
must remain on le at the operation for at least two years.
§748.363. What information must the personnel record of an
employee include?
Comment: DFPS received one comment. The Department of
State Health Services (DSHS) submitted extensive written com-
ments regarding the tuberculosis screening and reporting re-
quirements in this chapter.
Response: DFPS is adopting this section with a change to ref-
erence §748.1583, (relating to Who must have a tuberculosis
(TB) examination?). Section 748.1583 is signicantly revised in
accordance with DSHS recommendations. One other editorial
change is also made.
§748.391. What is an active child record?
Comment: DFPS received two comments. One commenter
questioned what an "active child record" means. Another com-
menter questioned how the previous 12 months of information
on a child in care can be maintained if the child has been in the
operation for less than 12 months.
Response: Based on the comment, DFPS is adopting this rule
with some minor clarications regarding the denition of an ac-
tive child record. However, DFPS believes that the rule is suf-
ciently clear that record keeping requirements apply only to the
child’s records when the child was at the operation.
§748.393. How must I maintain an active child record?
Comment: DFPS received two comments. One commenter
asked about where les must be stored if an operation has
multiple locations, and another commenter asked about the
necessity of a client identier other than the child’s name.
Response: DFPS is not revising the rule based on comments.
The rule species that the child’s record must be kept "where
the child is receiving services." Also, a second client identier is
required so that children with the same or similar names can be
clearly distinguished. DFPS is, however, adding "chronic health
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conditions" as information required to be clearly visible on and/or
in the child’s record, and changing the "signature of employees"
making an entry into the record to "name of the employee."
§748.395. How current must a child’s record be?
Comment: DFPS received three comments. Two commenters
expressed concern about having monthly casework documenta-
tion in the record within the required 30 days. One commenter
expressed concern about receiving paperwork from outside en-
tities within 30 days.
Response: DFPS is revising the rule to state that documenta-
tion can be in the record "within 15 days from the end of the
month for monthly summaries." DFPS is not revising the rule be-
cause of the comment about receiving paperwork from outside
entities. Other rules throughout the chapter have specic time
frames for paperwork from outside entities and/or include spe-
cic provisions for documenting efforts to obtain the paperwork.
§748.397. Who must consent to the release of a child’s record?
Comment: One commenter asked about releasing records in
response to court subpoenas or to Advocacy, Inc.
Response: DFPS is adopting the section with the addition that
records must be released "as required by law."
§748.399. Must I make records available for Licensing to re-
view?
Comment: DFPS received two comments. One commenter ex-
pressed concern about Licensing having "unlimited access to
records" or taking copies of records without "signing them out."
One commenter requested an editorial change.
Response: DFPS is adopting this section without change. The
legal authority of Licensing to regulate operations includes re-
view of operation records. Licensing may also copy records as
part of its regulatory authority, and is not required by law to doc-
ument for the operation what records were copied or for what
purpose. Regarding the requested editorial change, DFPS be-
lieves that the rule is sufciently clear as written.
§748.401. How must I maintain a child’s record that is not active?
Comment: One commenter requested that operations have 72
hours to retrieve archived records, rather than 24 hours.
Response: DFPS is changing the time frame for retrieving
archived records to 48 hours. The revised time frame should
be sufcient time to retrieve archived records without unduly
delaying Licensing inspections or investigations. The same
change is made to §748.361.
§748.433. How long must I maintain child records? Comment:
DFPS received two comments. One commenter stated that
maintaining records for two years will require additional storage
space, and another commenter requested clarication of the
rule.
Response: This chapter allows for electronic storage of archived
records, which would take very little storage space. Licensing
believes that the rule is reasonable and sufciently clear as writ-
ten. DFPS is adopting this section without change.
§748.501. What must my written professional stafng plan in-
clude?
Comment: DFPS received ve comments. The commenters
recommended deleting paragraphs (2) - (5), stating that the or-
ganizational chart and job descriptions cover this.
Response: The professional stafng plan provides an overall
picture of how tasks are divided between the professional staff.
This is qualitatively different from information in various job de-
scriptions. However, DFPS is deleting paragraphs (3) and (5)
because they are adequately addressed elsewhere, and clarify-
ing that the stafng plan must be implemented.
§748.505. What minimum qualications must all employees
meet?
Comment: DFPS received three comments. One commenter
felt that portions of the rule are too open to interpretation and
suggested deleting them. One commenter asked for clarication
regarding the method to assure that there is no danger presented
to children in care and who makes this determination. Com-
ments were also received from the Department of State Health
Services regarding tuberculosis screening requirements.
Response: DFPS is adopting the rule with a change to sub-
section (b)(2) regarding tuberculosis screening to refer to
§748.1583, as this rule has been extensively revised according
to DSHS comments. No change is recommended based on
the other comments. Most of this rule is taken from current
minimum standard rules.
§748.507. What general responsibilities do all employees have?
Comment: DFPS received six comments. One commenter said
paragraph (3) is not a reasonable expectation of an employee,
especially for those facilities that have multiple licenses. Five
commenters recommended amending paragraph (3) by insert-
ing "Employees who have unsupervised contact with children"
must.. The training for "all" employees (i.e. maintenance, cleri-
cal, custodial etc.) would be very expensive and time consum-
ing.
Response: DFPS is making a minor editorial change, but is not
revising the rule as a result of comments. The word "applicable"
is used in this paragraph to indicate that staff only need training
on those rules and portions of the law that are pertinent to their
job. DFPS believes that this training expectation is reasonable.
§748.509. What are the requirements for tuberculosis screen-
ing?
Comment: DFPS received seven comments. Two commenters
asked that volunteers not be required to have a TB test. Com-
ments were also received from the Department of State Health
Services regarding tuberculosis screening requirements.
Response: DFPS is adopting this rule after revising it to refer to
§748.1583, as this rule has been extensively revised according
to DSHS comments. Regarding the two commenters who re-
quested that volunteers not be required to have a TB test, the
denition of volunteer has been changed in §748.43 to refer to
only those who provide care for children or who have unsuper-
vised access to children. Therefore, TB screening will continue
to be required for volunteers who meet this denition.
§748.533. Can a child-care administrator be an administrator for
two residential child-care operations?
Comment: One commenter expressed concern that this rule is
too prescriptive and is not consistent with Chapter 749.
Response: DFPS is adopting this rule with changes, includ-
ing changing the limit for a child-placing agency managed by
the Licensed Administrator for a facility from 20 foster homes to
25 foster homes, adding that the person must be a Licensed
Child-Placing Agency Administrator if also managing a child-
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placing agency, and making several editorial changes. The revi-
sions and edits are primarily designed to clarify the rule require-
ments and make the rule more consistent with Chapter 749. The
change from 20 to 25 foster homes, as the limit for a child-plac-
ing agency, is designed to offer operations more opportunity to
use this option without compromising the intent to ensure that
the management of two operations remains a reasonable work-
load for the Licensed Administrator.
§748.535. What responsibilities must the child-care administra-
tor designated to be responsible for the on-site administration of
the operation have?
Comment: One commenter expressed concern about the re-
quirement to ensure that persons whose behavior or health sta-
tus presents a danger to children are not allowed at the opera-
tion.
Response: This is current rule and a reasonable expectation for
a Licensed Administrator. DFPS is adopting this section without
change.
§748.561. What professional level service activities must a pro-
fessional level service provider perform at my operation?
Comment: DFPS received four comments. One commenter
asked for clarication of the rule. One commenter felt that more
highly qualied staff will have to be hired, which will be costly
and difcult, particularly in rural settings. The commenter rec-
ommended that current staff requirements for basic care facili-
ties remain as they are. One commenter disagreed with this rule
and with the scal impact estimate and recommended deleting
the rule or relating the need for this person to the size of the facil-
ity. One commenter felt a non-professional service level provider
can complete some tasks assigned to professional level service
providers if this person is supervised by a professional level ser-
vice provider.
Response: This rule applies to all operations. DFPS believes the
rule is clear and the professional staff requirements are reason-
able, important in providing safe and appropriate care for chil-
dren, and outweighs the scal impact. DFPS is adopting the
section without change.
§748.563. What professional qualications must a professional
level service provider have in order to perform professional level
service activities?
Comment: DFPS received ve comments. Regarding subsec-
tion (a), one commenter felt that, for larger operations, the 30%
rule is far more children than 25 and this hampers their ability
to care for children that they deem appropriate for the services
that provided. The commenter recommended changing the re-
quirement to 30% of the children in your care. One commenter
requested the addition of nurses in this category and to con-
sider bachelor’s degree plus years of experience, working under
supervision of master’s level person. One commenter recom-
mended a bachelor’s degree from an accredited college or uni-
versity and one year of documented full time work experience
in a residential child-care operation or related eld; as long as a
professional level service provider supervises this person. One
commenter requested an editorial change.
Response: DFPS is adopting the rule with the following option
added to the educational qualications in subsection (a): "A
nurse’s degree or higher if providing treatment services to
children with primary medical needs." DFPS is also making
one minor editorial change, per the last commenter’s request.
However, the language regarding the 30% rule was purposefully
crafted by Licensing, and the numbers have already been
revised in response to previous provider input. The option for a
bachelor’s degree is already contained in subsection (c).
§748.569. Must I have health care professionals on staff or on
contract if I provide services to children with primary medical
needs?
Comment: DFPS received one comment. The commenter ques-
tioned whether this applied to agencies that have 25 or more chil-
dren with primary medical needs or any agency that has even
one child with primary medical needs? The commenter stated
that facilities with a small number of children should be able
to have a contract nurse that is available for emergencies and
as needed. The Board of Nurse Examiners also recommended
changes to the rule to ensure it met the requirements of law.
Response: DFPS is revising the rule as a result of comments.
The rule now states that only facilities which "provide treatment
services to 25 or more children with primary medical needs, or
if more than 30% of the children in your care receive treatment
services for primary medical needs" are required to meet this
rule. The same change is made in §748.573. Per the Board of
Nurse Examiners, DFPS is also revising the rule to clarify that
licensed vocational nurses must have "appropriate supervision
as dened in Tex. Occ. Code §301.353."
§748.571. What are the responsibilities of a registered nurse
at an operation that provides services to a child with primary
medical needs?
Comment: DFPS received two comments. One commenter
suggested adding to the registered nurse’s responsibilities, the
responsibility for monitoring for signs of distress during any
episode of restraint. One commenter felt this rule needs to be
claried, as it does not seem clear if a basic level facility that
has one child with medical needs must meet the requirements
of the rule. This is costly and will be a disincentive for basic
facilities to keep these children. The Board of Nurse Examiners
recommended changes be made to meet requirements in the
law.
Response: All staff must be trained in providing monitoring for
children in restraint. Requiring that only a nurse provide this
monitoring would create a scal impact for many operations.
The issue of which facilities must have a nurse was claried
in §748.569. DFPS is adopting this rule with several changes
based on the recommendations of the Board of Nurse Examin-
ers.
§748.575. In what circumstances may a physician or registered
nurse (including an advanced practice registered nurse) dele-
gate nursing tasks to unlicensed caregivers?
Comment: DFPS received four comments. One commenter
stated this regulation has the potential to conict with areas out-
side licensing jurisdiction. Two commenters felt the language
related to physician or nurse delegation of nursing tasks to un-
licensed nursing personnel is more appropriately governed by
medical professional rules. One commenter stated when a par-
ent leaves a hospital with a medically needy child, it is not con-
sidered a physician delegating nursing to unlicensed personnel
- it is a health care professional giving instructions to a caregiver
- language is not appropriate - puts physician and caregiver at
risk. One commenter questioned what qualied as performing
a nursing task. The Board of Nurse Examiners recommended
signicant changes to this rule to meet the requirements of law
and policy.
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Response: DFPS is revising the rule based on comments.
§748.601. Must I have a treatment director?
Comment: DFPS received two comments. One commenter
asked for clarication if a treatment director is needed for an
operation serving basic care children and to please dene
"treatment services". One commenter felt the concept of having
a treatment director, a professional level service person, and
a licensed childcare administrator is redundant and was not
addressed in the scal impact study.
Response: The denition of treatment services is claried in
§748.43(46), which discusses the exibility of a treatment di-
rector’s responsibilities. The three different professionals have
three very different jobs. Also, the rules do not prohibit any of the
persons in these positions from having other job duties. There-
fore, a very small operation could theoretically have one person
serving in all three roles. DFPS is adopting this section without
change.
§748.603. What are the responsibilities of a treatment director?
Comment: DFPS received two comments. One commenter sug-
gested rewording or deleting this rule completely. One com-
menter was strongly supportive of the rule.
Response: This rule includes important information about the
required duties of a treatment director. The requirements are
appropriate and necessary to ensuring the well-being of children
in care. DFPS is adopting this section without change.
§748.605. What qualications must a treatment director have?
Comment: One commenter felt the requirement for nurses to
be treatment directors for operations serving children with pri-
mary medical needs was not practical in all parts of the state
and recommended adding paragraph (2), stating "A licensed so-
cial worker with hospital or other medical experience and must
contract with a nurse or physician for consultation and service
plan reviews."
Response: DFPS believes this requirement is reasonable and
that treatment directors should reect the population being
served by the operation. DFPS is adopting this section without
change.
§748.681. What minimum qualications must a caregiver meet?
Comment: DFPS received ve comments, all related to the min-
imum age for caregivers. One commenter recommended delet-
ing the rule since it could place a burden on facilities that are
already experiencing a labor shortage, also stating that quali-
cations should be based on knowledge and abilities. One com-
menter felt that the requirement that caregivers be 21 years old if
at least one child in the group the caregiver serves is 13 years old
or older exceeds Council on Accreditation standards and should
not be a minimum standard. One commenter felt the age of a
caregiver should be left to the discretion of the facility. One com-
menter felt the required age of the caregiver could cause addi-
tional costs for some programs. The commenter was concerned
that this discriminates against rural areas and areas of the state
with fewer qualied people in the labor pool. One commenter
questioned why the requirements were so low and that the min-
imum age for all caregivers should be raised to 21 since many
personnel problems come from younger, less mature employ-
ees.
Response: Most of this rule is taken from the current minimum
standard on qualications of caregivers. A review of other states
supported the requirement that the age of caregivers be raised.
DFPS is adopting this section without change.
§748.683. What are the general requirements for supervising
caregivers?
Comment: DFPS received two comments. One commenter felt
the rule was too open to interpretation. One commenter felt the
requirements were too low.
Response: This rule is taken from current minimum standards.
Operations can raise the standards with their own policies and
rules. DFPS is adopting this section without change.
§748.685. What responsibilities does a caregiver have when
supervising a child or children?
Comment: DFPS received 13 comments. All commenters felt
the rule micromanaged the caregiver’s responsibility for super-
vising children, especially those receiving basic care services,
and recommended that sections be deleted or changed that ref-
erenced auditory or visual awareness of children’s activities.
Response: DFPS is adopting this section with the following
changes: deleting the requirement of "directing each child’s
activities or actions," deleting the requirement to "not perform
tasks that conict or interfere with caregiver responsibilities and
clearly impede the caregiver’s ability to supervise and interact
with the children," deleting the requirement to provide a "con-
tained" environment, and adding requirements when children
have overnight visits with staff. Subsection (a)(4) regarding
audio or visual awareness is not recommended for revision, as
it indicates that this is required "as appropriate."
§748.721. What are the requirements for a volunteer?
Comment: DFPS received six comments. Five commenters
stated that volunteers who are not counted in the child/staff ratio
do not need to be governed by this standard. One commenter
stated subsection (a) does not match the requirements in Chap-
ter 749 and recommended there be clear distinctions between
volunteers who act in the place of caregivers and those who
come in groups and relate to children under staff supervision.
The commenter felt no volunteer should be drug tested.
Response: The denition of volunteer is changed to apply only
to those who provide care for children or who have unsupervised
access to children. This should address most of the commenter
concerns. With this revised denition, it is appropriate to require
drug tests for volunteers, as volunteer drug use could directly im-
pact the health and safety of children in care. This rule is exactly
the same as §749.761. DFPS is not revising the rule based on
comments, but is deleting the reference to student interns.
In addition, references to student interns are deleted, because
interns are already regulated as volunteers or as staff.
§748.731. Can I use "volunteers" referred for community service
through the courts as an alternative to incarceration or as a con-
dition of probation?
Comment: DFPS received six comments. All commenters rec-
ommended allowing these volunteers as long as they have not
been convicted of specic types of crimes. The commenters felt
their agencies receive valuable services preformed by individu-
als from teen courts and other programs and noted that services
are often made available to a non-prot agency through county
courts for clean up and improvement of facilities.
Response: DFPS does not agree with the comments. Persons
referred for community service through the courts because of
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criminal activity, whether it is an alternative to incarceration or
as a condition of probation or parole, should not be around chil-
dren in care. This rule is being edited since the denition for
"volunteer" has been changed to be narrower.
In addition, references to student interns are deleted, because
interns are already regulated as volunteers or as staff.
§748.861. What are the pre-service experience requirements for
a caregiver?
Comment: DFPS received two comments. One commenter
strongly agreed that there must be adequate pre-service training
for new employees to prevent children being put at risk. One
commenter asked that treatment services be dened.
Response: Treatment services are dened in §748.61. DFPS is
adopting this section without change.
§748.863. What are the pre-service hourly training requirements
for caregivers and employees?
Comment: DFPS received 16 comments. Three commenters
believed the proposed change would signicantly increase the
cost of care without affecting child safety and well being. Eight
commenters felt that the rule required too much training and/or
was too prescriptive. Two commenters suggested more or
stricter training requirements. Six commenters said there is a
signicant difference between requirements for facilities and
child-placing agencies.
Response: DFPS is adopting the rule with changes, including
a reduction from 16 to 8 hours of pre-service training regarding
emergency behavior intervention for all caregivers in operations
that prohibit the use of emergency behavior intervention and for
child care administrators, professional level service providers,
treatment directors, and case managers; reorganizing the train-
ing requirements in a chart for clarication purposes; and edito-
rial changes.
§748.867. Must I provide pre-service training to a caregiver or
an employee who has previously worked in an operation?
Comment: One commenter believed these proposed changes
would signicantly increase cost without affecting child safety
and well-being.
Response: DFPS believes this rule is reasonable and necessary
to protect children, and is not revising the rule because of com-
ment. DFPS is, however, making minor editorial changes. Re-
garding scal impact, DFPS has lowered the hours of pre-service
training required in §748.863. This rule provides another excep-
tion for pre-service training, when a caregiver or employee has
previously worked in an operation so this rule will have no scal
impact.
§748.869. What are the instructor requirements for providing
pre-service training?
Comment: DFPS received nine comments. One commenter
commended DFPS for including the requirement that pre-ser-
vice training on emergency behavior intervention must be com-
petency based. This commenter also suggested changing the
requirement to require a certied instructor. One commenter
asked what the term "recognized" method of emergency behav-
ior intervention means. One commenter agreed with the rule,
but believed the scal impact was underestimated. Five com-
menters recommended that in subsection (b), the words "or an
approved multi-media presentation" be added to allow an alter-
native to instructor led. These commenters also wanted to delete
the requirement in subsection (c) for operations that had house
parents that a health care professional or pharmacist must pro-
vide training in administering psychotropic medication and the
trainer must assess each participant after the training to ensure
the learning. The houseparents attend the doctor appointments
with the children in their care and receive the training at the ap-
pointments.
Response: Regarding the scal impact, the estimated scal im-
pact of $0.01 for every hundred dollars in sales per facility is
not an underestimation of the costs. Except for the requirement
that the training for caregivers that deliver psychotropic medica-
tions be delivered by a health care professional or pharmacist,
the other instructor requirements are required by current mini-
mum standards and do not have a scal impact. The survey that
was sent out to the operations only related to the psychotropic
training by health care professionals, which is an addition to the
standards. The survey indicated that 70% of the responders al-
ready comply with this rule (including operations that contract
with Child Protective Services), and the rule didn’t apply to an-
other 10%. For the 20% that don’t already comply with this new
minimum standard, compliance should not be difcult. Some
operations may have health care professionals that can provide
this training in-house. While the estimated scal impact is low,
it should adequately cover the costs that may arise. The scal
impact applied a $20 hourly rate for a nurse trainer to the hours
of training currently provided, based on the assumption that the
number of hours offered is adequate and will not change. This
determination was used because the rule does not require a min-
imum number of hours for training, but only requires a health care
professional to conduct the training. DFPS is adopting this sec-
tion with editorial changes.
§748.881. What curriculum components must be included in the
general pre-service training?
Comment: DFPS received three comments. Two commenters
felt the level of detail would hinder a facility from having enough
resources to properly implement their model of care and that the
requirements are too prescriptive and not on the cutting edge
of what is considered best practice, and recommended keep-
ing current pre-service training requirements. One commenter
asked for clarication if there is a minimum time for curriculum
components in pre-service training.
Response: DFPS believes these requirements are reasonable
and necessary. The required pre-service training components
are what is minimally needed for a caregiver. There is no min-
imum time for curriculum components. DFPS is adopting the
section with editorial clarications.
§748.883. If your operation cares for children younger than two
years old, what additional curriculum components must be in-
cluded in the general pre-service training?
Comment: One commenter endorsed adding the training on
shaken baby syndrome and SIDS because they are related to
child safety, but believed that training on early brain develop-
ment is not and recommended removing it.
Response: This is a one-time pre-service training requirement
and is reasonable to expect for those who care for very young
children. DFPS is adopting this section without change.
§748.901. If I do not allow the use of emergency behavior in-
tervention, what curriculum components must be included in the
pre-service training regarding emergency behavior intervention?
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Comment: DFPS received three comments. One commenter
recommended that the rule include training and re-testing on
emergency behavior intervention every 6 to 12 months and in-
clude training on risks of all restraints, and adding education on
all risks of restraints including physical, psychological, and so-
cial. One commenter supported the requirement for training and
strengthening the standards and also supported the focus on
early identication of potential problem behaviors and strategies.
One commenter felt the list is too prescriptive and does not allow
operations enough time to train on their own program model and
policies and that all the specic components should be deleted.
Response: Adding requirements to the rule would be a scal
impact for many operations, and current training requirements
capture the information sufciently. The list of training compo-
nents in this rule is taken from the current minimum standards.
DFPS is adopting this section without change.
§748.903. If I allow the use of emergency behavior intervention,
what curriculum components must be included in the pre-service
training regarding emergency behavior intervention?
Comment: DFPS received eight comments. One commenter
supported the rule and felt strengthening the requirements was
justied. Two commenters felt the list of components was too
prescriptive and would hinder a trainer and recommended delet-
ing the specic hour requirement on how many should focus on
early identication. Five commenters requested the phrase "at
least 12 of the 16 hours of the pre-service training curriculum
regarding emergency behavior intervention must focus on early
identication" and replace it with the word "it" to be in harmony
with §748.863.
Response: DFPS is adopting this section with changes. The
number of hours for caregivers not providing treatment services
is decreased and moved to §748.863. The 12 of 16 hours
phrase is changed to "75% of required training hours." However,
changes to the curriculum components are not being made
because many of them were already required by minimum
standards, and the additions are safety-based.
§748.931. What are the annual training requirements for care-
givers and employees?
Comment: DFPS received 22 comments. Four commenters
felt the proposed change would signicantly increase the cost
of care. One commenter felt that the requirement of two hours
every 90 days would take too much time and money and recom-
mended keeping the current standards. Nine commenters felt
that the rule required too much training and/or was too prescrip-
tive. One commenter suggested more or stricter training require-
ments. One commenter supported the rule requirements. Two
commenters noted there are signicant differences between the
requirements in this rule and the requirements for child-placing
agencies. One commenter felt the addition of training require-
ments for staff who are not caregivers does not take into ac-
count the person’s experience and job duties. The commenter
also recommended deleting the requirement that 15 hours of the
training pertain to the role and responsibility of the person’s posi-
tion. One commenter recommended deleting the rule regarding
non-caregivers. Five commenters felt that the category of staff
is not clearly dened and could be misinterpreted. These com-
menters also recommended deleting the requirement for pro-
grams that do not allow restraints.
Response: DFPS is adopting this section with changes based on
the comments. DFPS is (1) reducing the requirement for train-
ing of caregivers that are not providing treatment services (for
less than 25 children and less than 30%) from 34 hours to 20
hours; (2) changing the requirement for two hours of emergency
behavior intervention training every three months to four hours
every six months; (3) reducing the requirement for training of
caregivers that are providing treatment services (for more than
25 children or more than 30%) from 54 hours to 50 hours; (4) clar-
ifying the language of "staff working with children, who are not
caregivers", by listing the individuals that the rule applies to; (5)
reducing the number of training hours for staff that are not care-
givers from 30 hours to 20 hours; (6) deleting the requirement
that half of the hours of training for staff that are not caregivers
had to "pertain to the role and responsibility of the person’s po-
sition", and (7) making the rule more readable and user friendly
by combining this rule and §749.933 (now deleted) and incor-
porating them into a chart. These changes should eliminate any
scal impact (with the exception of item (2), which was discussed
in the initial scal impact analysis and which will be reduced by
the change to four hours every six months), because the rules
will now either be consistent with current standards, or for those
that require additional hours of training, they are consistent with
the contract requirements of Child Protective Services.
§748.935. When must a person complete the annual training?
Comment: One commenter recommended that for ease in
record keeping, operations whose scal year begins other than
January 1 should be given the option of using the beginning of
their scal year.
Response: DFPS is adopting this section with change based on
the commenter’s recommendation.
§748.937. What types of hours or instruction can be used to
complete the annual training requirements?
Comment: DFPS received seven comments. Two commenters
felt that if the rule included not allowing on-line instruction, there
was a concern since on-line training is an accepted practice
in education. The commenter recommended clarifying the use
of computer aided and on-line courses. One commenter rec-
ommended that the percentage of time allowed for instructional
training be deleted since that might be impractical for part-time
staff. This commenter also recommended allowing stafngs to
meet training requirements if they met the same requirements
of other approved trainings. One commenter disagreed with the
rule and recommended that the 16 hours of required pre-service
crisis intervention training to count toward annual training hours.
Two commenters felt that it should be allowed for the training to
be incorporated with stafngs. One commenter felt that the pre-
senters of training should get training credit for preparation and
presentation to others. One commenter asked that the pre-ser-
vice and orientation training count toward the rst year’s annual
training.
Response: DFPS is adopting the rule with changes. Subsection
(e) is added to the rule and states, "If a person earns more than
the minimum number of training hours required during a particu-
lar year, the person can carry over to the next year a maximum of
10 training hours." The rule is also claries that for the different
types of annual training that may be used, those trainings must
comply with the rule requirements in this division. Other editorial
changes were made. A training and a stafng are for different
purposes, so a stafng cannot be used as training. Computer
aided or on-line training is not precluded per se. They can be
used for self-instructional training, or if the training is instructor
led. DFPS is not adopting changes regarding the last two issues.
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§748.939. Does Licensing approve training resources or trainers
for annual training hours?
Comment: DFPS received three comments. One commenter
felt that the rule really limits what can be used for training and
suggested that the rule be deleted and replaced with "all training
must be documented and relate to the staff’s duties." One com-
menter recommended that DFPS create a provider list of nation-
ally recognized providers for emergency behavior intervention
training. One commenter felt the rule disallows the use of com-
puterized record keeping and that the use of electronic record
keeping should be allowed with back-up proof of competency,
such as copies of written tests.
Response: DFPS is adopting this section without change. The
requirements for training in this rule are taken from the current
minimum standards. It is not an option for Licensing to provide
a list of recognized training programs at this time. Also, the op-
eration can scan an appropriate document if electronic record
keeping is preferred.
§748.941. What are the instructor requirements for providing
annual training?
§748.945. For caregivers that administer psychotropic medica-
tions, what annual training is required?
Comment: DFPS received three comments on these rules. One
commenter did not feel this training was appropriate for house-
parents who have on-going communication with the doctor. The
other two comments agreed with the rule but felt the scal impact
was underestimated.
Response: The information received from a doctor and informa-
tion received through appropriate psychotropic medication train-
ing is signicantly different. Regarding the scal impact, the
estimated scal impact of $0.03 for every hundred dollars in
sales per facility is not an underestimation of the costs. Section
748.945 requires caregivers that administer psychotropic med-
ications to have training on additional curriculum components,
and §748.941 requires the training to be delivered by a health
care professional or pharmacist. The scal impact analysis that
was done combined the rules. The survey that was sent out to
the operations indicated that 87% of the responders to the sur-
vey already comply with these two rules (including operations
that contract with Child Protective Services), and the rules didn’t
apply to another 2%. For the 11% that don’t already comply with
these new minimum standards, compliance should not be dif-
cult. In some instances, operations may be able to add the ad-
ditional components of the training to the training that is already
being provided, especially since a specic number of hours for
the training are not specied. Operations may also have health
care professionals that can provide this training in-house. In any
event, the estimated scal impact should adequately cover the
costs that may arise. The scal impact used a minimum of two
hours to estimate the costs for those 11% that are not currently
requiring this training, and an hourly rate of $20 was used to
calculate the cost of providing an appropriate trainer. Both esti-
mations should be more than adequate to cover these additional
costs. DFPS is adopting this section without change. Note: The
other instructor requirements in §748.941 are required by cur-
rent minimum standards, so do not have a scal impact.
§748.943. What areas or topics are appropriate for annual train-
ing?
Comment: One commenter recommended keeping the items re-
lated to child safety and removing program-related items in para-
graphs (1), (3), (4), and (5).
Response: This list has already been revised signicantly based
on previous provider input. DFPS is adopting this section without
change.
§748.985. Who can provide rst-aid and CPR certication?
Comment: One commenter asked for clarication that the re-cer-
tication can be done through watching a video.
Response: Use of a video is only acceptable if an appropriate
instructor is present to answer questions. DFPS is adopting this
section without change.
§748.1001. What is the child/caregiver ratio?
Comment: One commenter complimented the entire subchapter
regarding Child/Caregiver Ratios.
Response: DFPS is adopting this section without change.
§748.1003. For purposes of the child/caregiver ratio, how many
children can a single caregiver care for during the children’s wak-
ing hours?
Comment: DFPS received 12 comments. Six commenters ex-
pressed concern regarding the scal impact of lower child/care-
giver ratios, with two of these suggesting that ratios should leave
exibility for operations to staff according to acuity. Six com-
menters expressed concern that this rule does not match the
requirements in Chapter 749.
Response: DFPS is adopting this section without change. The
number of adults available to supervise and interact with chil-
dren is the most signicant factor in reducing risk in child-care
and providing children the care and attention they need. This
rule only lowers the ratio for children under the age of ve and
for children receiving treatment services, both populations that
require increased supervision and attention. These ratios are
consistent with several other states and match or fall below the
recommendations of the Child Welfare League of America. The
survey that DFPS conducted indicated that 69% of operations
are currently in compliance with this rule. DFPS feels the benet
of stronger ratios outweighs the scal impact.
§748.1005. Can child/caregiver ratios be averaged on an oper-
ation-wide basis?
Comment: DFPS received three comments. Two commenters
stated that the rule is too restrictive and that operations should be
allowed to uctuate ratios as long as the ratios are maintained
campus-wide and caregivers are readily available as needed.
One commenter expressed general disagreement with the rule.
Response: DFPS is adopting this section without change. DFPS
believes that caregivers should be present with children in order
to be counted in the caregiver ratio. While a person who is doing
paperwork in an ofce may be able to respond in an emergency,
he or she is not interacting with or attending to the children nor
able to manage the group or act in any preventative manner.
§748.1007. For purposes of the child/caregiver ratio, how many
children can a single caregiver care for during the children’s
sleeping hours?
Comment: DFPS received ve comments. Three com-
menters expressed concern regarding the scal impact of lower
child/caregiver ratios. One commenter stated that the ratios in
this rule "would not support a team approach." One commenter
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suggested that emergency care service programs be required
to have awake night staff.
Response: DFPS is adopting this section without change. The
number of adults available to supervise and interact with children
is the most signicant factor in reducing risk in child-care and
providing children the care and attention they need. This rule
only lowers the ratio for children under the age of ve and for
children receiving treatment services, both populations that re-
quire increased supervision and attention at night. These ratios
are consistent with several other states and match or fall below
the recommendations of the Child Welfare League of America.
DFPS believes the benet of stronger ratios outweighs the scal
impact.
§748.1009. How many caregivers must I employ?
Comment: One commenter expressed concern that subsection
(b)(1) of this rule "puts an extreme nancial burden on providers."
Response: DFPS is adopting this rule without change. DFPS
disagrees that this rule creates a scal impact. This rule is con-
sistent with current minimum standards and only claries what
operations should currently be doing to provide appropriate su-
pervision of children. This rule requires an adequate number
of caregivers to supervise children and to meet their needs 24
hours per day and to provide back-up staff in the event of emer-
gencies. Providers will document their ability to meet this rule
through the operation’s stafng plan.
§748.1013. How does a caregiver care for a child needing con-
stant supervision during sleeping hours?
Comment: One commenter requested clarication of the phrase
"comfortable sleeping quarters."
Response: The rule requires "comfortable sleeping arrange-
ments" for a child who is moved near a caregiver during sleeping
hours for purposes of direct supervision. DFPS believes this
phrase is self-explanatory, and is adopting the section without
change.
§748.1015. How does the child/caregiver ratio apply if I provide
care for both children in care and children of caregivers, or for
both children and adult residents?
Comment: DFPS received four comments, all expressing con-
cern about subsection (a) of the rule, which requires children of
caregivers to be counted in the child/caregiver ratio.
Response: The children of the caregiver need attention and su-
pervision and therefore impact the caregiver’s ability to provide
care to the children residing at the operation. DFPS is adopting
this section without change.
§748.1101. What rights does a child in care have?
Comment: DFPS received 15 comments. One commenter
stated support of this rule and acknowledged the department’s
efforts. One commenter stated that this rule creates obstacles
to providing care in a home-like setting and increase costs
without expected gain in child well-being. Another commenter
stated that the list of child rights is too specic and is mainly
intended for children with disabilities or mental health needs.
Five commenters suggested or requested language changes
to certain sections of the rule for purposes of clarication. One
commenter was pleased to see the language subsection (b)(5)
relating to corporal punishment, while another commenter said
this should be deleted because this discipline tool is effective
for some children. One commenter was pleased to see the
language in subsection (b)(20) relating to a child’s right to
have services in a language that he can understand. Another
commenter stated that if the operation must hire an inter-
preter, this would be a signicant nancial burden and wanted
clarication as to what "other means" might include. Another
commenter stated that this requirement would have a scal
impact "without appreciable gains in safety and wellbeing." Six
commenters suggested deleting the right of a child to be free
of discrimination based on "sexual orientation" in subsection
(b)(2), stating that faith-based programs would not accept care
of children with sexual orientation issues. One commenter also
stated that right of a child to be free of discrimination based
on gender could force gender-specic facilities to admit both
genders. One commenter stated that a child’s rights to have
his physical, emotional, developmental, educational, social, and
religious needs met as provided in subsection (b)(3) is open to
interpretation and should be deleted. One commenter stated
that the determination of "unnecessary or excessive" medication
as provided in subsection (b)(23) should be a decision made by
a physician and suggested adding the language "as determined
by an independent physician."
Response: With the exception of the right to be able to communi-
cate in a language that is understandable to the child, there is no
scal impact to this requirement. Many of these rights are in cur-
rent rule or were added to provide clarication. Staff believe all
children in care deserve the rights enumerated in this rule and
that acknowledging a child’s rights does contribute to a child’s
overall well-being. Regarding the issue of being able to commu-
nicate, DFPS did a survey that indicated 89% of the operations
already comply with this rule. Only 11% of the operations would
be impacted at an estimated average cost of $0.36 per $100 of
revenue. In addition, operations have the choice of not accepting
a child into care if they can’t communicate with him. DFPS be-
lieves that the benet of having children placed with caregivers
that they can understand outweighs the scal impact. DFPS is
clarifying that not discriminating based on gender only applies
to those operations that accept both genders and adding a right
not to be required to make public statements acknowledging his
gratitude to the operation.
§748.1103. How must I inform a child and the child’s parents of
their rights?
Comment: DFPS received eight comments. One commenter
stated that children may be accepted for admission some time
before they are actually admitted. The commenter suggested
changing "accepted" to "admitted." One commenter stated that
the number of issues to be addressed and the technical terms
used in subsections (a) and (b) make it impossible to explain
the child’s rights in "simple, non-technical terms". It was recom-
mended that the rule be deleted or abbreviate the requirements
to make it compatible with the stated intent. Six commenters
stated that subsection (e) should be deleted since this is not re-
quired of child-placing agency homes.
Response: DFPS is revising this rule based on the comments by
allowing a longer time frame (seven days instead of 24 hours) af-
ter admittance to explain a child’s rights, changing "accepted" to
"admitted", and deleting subsection (e). DFPS can also provide
operations technical assistance to provide client rights in simple,
more technical terms or refer them to agencies that may be of
assistance.
§748.1105. What provisions must I make for a child’s personal
care?
31 TexReg 7388 September 8, 2006 Texas Register
Comment: One commenter suggested amending paragraph (1)
to include the language "within the policies of the facility."
Response: DFPS is revising paragraph (1) based on the com-
ment.
§748.1107. What right does a child have regarding contact with
his parent(s)?
Comment: DFPS received ve comments regarding §748.1107.
One commenter stated that requiring so much to be in the ser-
vice plan makes it unwieldy and less effective, and suggested re-
quiring that visit/contact planning be documented, but not in the
service plan. One commenter stated that this section is prescrip-
tive and demanding on the facility. This commenter and another
wanted the rule revised to give a facility more latitude in making
decisions to limit family contact. The same commenters wanted
subsection (d) deleted, stating that having a professional level
service provider re-evaluate contact restrictions monthly is ardu-
ous. One commenter stated that facilities often have no control
over whether or not a child has contact with family members,
as this is determined by the CPS caseworker. One commenter
suggested adding a rule prohibiting facility staff from supervising
or monitoring communications between a child and his attorney
or attorney ad litem, since these are condential attorney-client
communications.
Response: DFPS is adopting the section with changes. While
family contact is important, staff agrees that the requirement re-
garding visit/contact planning should not be in the service plan
and revised this section to require documentation of any plans
for child/parent contact to be in the child’s record. Subsection
(d) is changed to clarify that subsections (c) and (d) relate only
to restrictions imposed by the operation.
§748.1109. What right does a child have regarding contact with
siblings?
Comment: One commenter recommended that a statement be
added to subsection (a) that a child must have a reasonable op-
portunity for sibling visits and contacts "unless having contact
with a sibling is not in the child’s best interest."
Response: DFPS is not revising the rule as a result of the com-
ment since subsection (c) addresses the issue. However, sub-
section (b) is revised to include documentation of plans for sib-
ling visits and contacts in the child’s record instead of the child’s
service plan. If restrictions between a child and his siblings lasts
more than 90 days, justication must be documented for contin-
uing the restriction. Current rule requires documentation every
30 days.
§748.1111. What right to privacy does a child have in his contact
with others?
Comment: DFPS received two comments. One commenter
wanted clarication to know if "monitor" means listening to the
child’s calls or screen calls. One commenter stated that this
section is too restrictive for caregivers of young children with
basic needs. The commenter suggested moving this section to
treatment only regulations.
Response: DFPS is revising the rule as a result of comment.
Subsections (a) and (b) are revised so that young children can
have assistance with reading/writing mail or using the telephone.
And monitoring calls has been claried to mean listening to or
screening calls.
§748.1113. Under what circumstances may I conduct a search
for prohibited items or items that endanger a child’s safety?
Comment: DFPS received three comments. One commenter
stated that this section is too restrictive for caregivers of young
children with basic needs and suggested moving this section to
treatment only regulations. One commenter stated either delete
or clarify the meaning of "contraband", while two other com-
menters recommended deleting this rule as it shifts the respon-
sibility from the child, to the caregiver who is responsible for en-
forcing the policies and procedures.
Response: The section is revised to clarify that reasonable
searches are allowed for a "prohibited item or an item that
endangers the child’s safety."
§748.1117. What must I document regarding a search?
Comment: One commenter recommended moving these regu-
lations to treatment only regulations and stated that it is a HIPAA
violation to mention other children’s names in a client’s record.
Keep proposed requirements as written for personal searches,
but clarify what is meant by "resolution of the issue." For environ-
mental searches, require that the client or a witness be present
for the search, with a progress note stating that the search oc-
curred and what the results were.
Response: DFPS is adding a cross-reference to §748.1113,
which is changed to clarify that the rule applies to searches
for a "prohibited item or an item that endangers the child’s
safety." DFPS believes that documentation in these situations
is reasonable and necessary. DFPS is adopting this rule with
changes based on the remaining comments. The requirement
to document names of other children involved in the search is
deleted. "Resolution of the issue" is claried by adding exam-
ples of "increased supervision, additional therapy, or disciplinary
consequences."
§748.1201. May children receiving different types of service live
in the same living quarters?
Comment: One commenter stated that subsection (b) appears
to contradict §748.4261 relating to respite services, and should
include an exemption for operations that are licensed to provide
emergency care services.
Response: DFPS agrees, and is adopting the section with
changes based on the comment.
§748.1203. What children may I admit?
Comment: DFPS received three comments. One commenter
stated that subsection (a)(3) is a barrier to keeping children close
to home, in a family setting, with siblings. One commenter stated
that the subsection regarding emergency care services contra-
dicts what is commonly practiced. CPS caseworkers very reg-
ularly move children into new placements to emergency care
solely because the children have exhausted their current place-
ment. One commenter stated that the subsection regarding the
admission of a child whose behavior and/or history indicates an
immediate danger to himself or others needed clarication.
Response: The paragraph regarding emergency care services
was deleted. The relevant language from that paragraph, which
comes from the Texas Family Code, §32.201, was moved to
the denition of emergency care services at §748.61(3)(A). The
paragraph regarding a child that is an immediate threat to him-
self or others was deleted because the information is already in-
cluded in §748.1219. However, in that section a two-month time
frame is added to clarify the period of time when a child’s history
may indicate he is in immediate danger to himself or others.
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§748.1205. What must I document in the child’s record at ad-
mission?
Comment: DFPS received two comments. One commenter
suggested deleting the requirement to document the time of
admission in subsection (a)(4) since it does not serve a purpose.
Another commenter questioned if subsection (a)(8) would nec-
essarily apply to a child in a operation providing basic child care
services Response: DFPS agrees with the recommendation,
and is deleting the requirement to document the time of the
child’s admission. A clarication is made to include information
for any person with whom the child is allowed to leave the
operation. DFPS is adding information to include the names,
addresses, and telephone numbers of biological or adoptive
parents, the names, addresses, and telephone numbers of
siblings, and any chronic health conditions. In response to
the comment at §748.1537, DFPS is adding a requirement to
include known contraindications to the use of a restraint.
§748.1209. What orientation must I provide a child?
Comment: DFPS received three comments. Two commenters
suggested that the time frame be more exible to allow children
to settle into the program before being overwhelmed with infor-
mation. One commenter commended DFPS for including in the
child’s orientation information on emergency behavior interven-
tion.
Response: DFPS agrees, and revised subsection (a) to allow a
more exible timeframe of seven days from the date of the child’s
admission for providing the child with an orientation instead of at
the time of admission.
§748.1211. What information must I share with the parent at the
time of placement?
Comment: One commenter wanted to know if the subsection re-
garding the parent’s right to withdraw consent for services means
individual services within an operation or withdrawal from the op-
eration itself.
Response: DFPS is adopting the section with changes to clarify
in which situations a parent may withdraw consent.
§748.1215. When must I complete the admission assessment?
Comment: DFPS received 13 comments. One commenter
wanted clarication on the types of operations that must con-
duct an admission assessment. The other 12 commenters were
all concerned that assessments required by this rule would be
time consuming, unnecessary, and unreasonable.
Response: All operations are expected to conduct admission as-
sessments of a child admitted into the operation. DFPS claried
this rule by referencing §748.1217. For the changes made to
that rule, see the response below. The assessment required for
a child whose treatment needs changes is moved to §748.1201.
§748.1217. What information must an admission assessment
include?
Comment: DFPS received ve comments. Two commenters
stated that the new admission assessment requirements are ex-
cessive. One of the commenters suggested maintaining current
admission assessment and service plan requirements for chil-
dren receiving basic care while the other commenter suggested
regrouping specic items into general categories, as Joint Com-
mission on Accreditation of Healthcare Organizations (JCAHO)
standards do to allow for more exibility. Another commenter
suggested including known medical conditions that would be
contraindications to the use of restraint in subsection (a)(8). An-
other commenter stated that it is difcult to get historical infor-
mation and could require many man-hours to track down the in-
formation. The commenter suggested that information available
through the managing conservator be identied as acceptable
with no further effort to acquire information required. Another
commenter stated that subsection (b) will be a great benet to
operations in providing continuity of care. However, a request
in writing from another operation without a signed authorization
from the managing conservator could not be honored.
Response: DFPS is revising the rule to divide the admission as-
sessment requirements into two new subsections, (b) for require-
ments to be completed prior to a child’s non-emergency admis-
sion that address the child’s immediate needs and current level
of functioning, and (c) for information to be added to the child’s
admission assessment prior to completing the child’s initial ser-
vice plan that address the child’s long-term needs and historical
information. Also, the last subsection of the rule is revised based
on the concern expressed by the second commenter to reect
that the operation must make an effort to obtain the managing
conservator’s authorization to request written information from
other operations before making such requests.
§748.1219. What are the additional admission requirements
when I admit a child for treatment services?
Comment: One commenter stated that it is difcult to get his-
torical information and could require many man-hours to track
down the information. The commenter suggested that informa-
tion available through the managing conservator be identied as
acceptable with no further effort to acquire information required.
Response: DFPS is not revising the rule as a result of the
comment. This rule is taken from current minimum standards.
Also, §748.1221 instructs operations as to what is required if
information cannot be obtained by the operation. Minor editorial
changes are made to the rule.
§748.1225. What are the dental requirements when I admit a
child into care?
Comment: One commenter asked who is responsible to pay for a
child’s dental care if the child does not have Medicaid coverage.
Response: Responsibility for payment is between the operation
and their client. DFPS is adopting this section without change.
§748.1227. What must I document when I re-admit a child for
care?
Comment: One commenter suggested changing the re-admis-
sion documentation requirements to require the operation to
complete all required documentation and to note which informa-
tion is updated information versus new information.
Response: DFPS believes the language suggested by the com-
menter is less clear than the proposed language, and is adopting
the section without change.
§748.1261. For which of my programs may I accept emergency
admissions?
Comment: One commenter recommended allowing emergency
admissions to transitional living programs and therapeutic camp
programs if the programs are geared to handle them so as not to
limit placement options for children. The commenter suggested
that a transitional living program accept a child for an emergency
placement if sufcient information is available to determine a
child’s safety needs.
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Response: Admission of a child into a transitional living program
requires knowledge of the child’s ability to function more inde-
pendently and with less staff supervision, so an emergency ad-
mission is not appropriate. However, emergency admissions do
not preclude a child from obtaining transitional living skills train-
ing. Current minimum standards do not allow emergency ad-
missions into therapeutic camps, which is appropriate due to the
demands of the therapeutic camp setting. DFPS is adopting this
section without change.
§748.1263. What constitutes an emergency admission to my
operation?
Comment: DFPS received two comments, both stating that the
criteria that constitutes an emergency admission are too limiting
and leave no room for an operation to assess the family situ-
ation of applicants on a case-by-case basis. One commenter
suggested allowing operations to dene emergency admissions
in their policies.
Response: DFPS is adopting the section with a change, broad-
ening the list of criteria constituting an emergency admission by
adding a new paragraph to include a child without adult care.
§748.1265. May I take possession of a child through a law en-
forcement or juvenile probation ofcer?
Comment: DFPS received two comments, both suggesting that
this rule be changed to address a planned admission of a child.
Response: By denition, this is an emergency admission, so a
planned admission is not possible. DFPS is clarifying this rule by
cross-referencing it to the requirements of Division 7, Subchap-
ter H of Chapter 745 (relating to Taking Possession of a Child
Through Law Enforcement or a Juvenile Probation Ofcer).
§748.1301. What responsibilities do I have for the education of
a child in care?
Comment: DFPS received two comments. One commenter
stated that the regulations as drafted attempt to blend guid-
ance on the responsibilities for the education of children with
and without disabilities. Because the terminology, as well as
the requirements, are different for the two populations, the
commenter suggested (1) separating rules for children with
disabilities who receive special education from more general
requirements that apply to all children in school; (2) directly
referencing rules governing the education of students with
disabilities in the "MOU Concerning Interagency Coordination
of Special Education to Students with Disabilities in Residential
Facilities"; and (3) ensuring that eligible students have an
appointed surrogate parent who has been trained to represent
the student’s best interests. The same commenter stated that
a school can be accredited and still not have the appropriate
resources and/or staff to appropriately serve all students with
disabilities. Another commenter stated that not all children in
care are children from Texas or children in CPS care. The
commenter suggested revising subsection (a)(2) by including
other nationally recognized educational accrediting agencies or
out of state school district funding the child.
Response: DFPS agrees with the comments and is clarifying the
education responsibilities for all school-age children and those
responsibilities for children with special needs. It is also claried
that an educational program can be approved or accredited by
the Southern Association of Colleges and Schools or the out-of-
state school district funding the child in care.
§748.1303. What responsibilities do I have for a child’s individual
educational needs?
Comment: One commenter recommended that paragraph (5)
cite relevant laws and regulations governing the use of physi-
cal restraint and time-out with students with disabilities attending
public schools. The same commenter also recommended elimi-
nating the words "ITP meeting" from paragraphs (6) and (7) since
the law no longer requires a separate transition plan or meeting,
and deleting the acronym IEP since ARD and IEP are the same
thing. ARD is the term used in Texas for the IEP meeting. In
addition, it was recommended that the word "related" be added
to paragraph (7).
Response: Citing the relevant emergency behavior intervention
laws in this rule would not be appropriate. DFPS is revising para-
graphs (6) and (7) by eliminating the words "ITP meeting" and
"IEP"; and adding the word "related" to paragraph (7).
§748.1305. If I have an educational program, what information
must I provide to a child’s parent about that program?
Comment: DFPS received two comments. One commenter sug-
gested revising the language in paragraph (3) to require that fam-
ilies be notied whether or not TEA has approved the school,
if applicable to that particular child. Another commenter sug-
gested deleting the reference to the Texas Education Agency in
paragraph (5) and replacing it with the State Board for Educator
Certication (SBEC), which regulates teachers. The same com-
menter suggested adding to the information that must be pro-
vided to a child’s parent, the right of the child to services "in the
least restrictive environment," including the local public school,
even if the facility has a charter school.
Response: DFPS believes the language of this rule is sufciently
clear, with one exception. DFPS is revising paragraph (5) to
delete the reference to the Texas Education Agency and replace
it with the State Board for Educator Certication.
§748.1331. What are the requirements for a preliminary service
plan?
Comment: DFPS received 12 comments. One commenter
suggested deleting this rule since the requirements of the
"preliminary service plan" are addressed in child-care policy
and procedure. One commenter wanted clarication regarding
the type of operations that must conduct a preliminary service
plan. One commenter stated that the proposed change creates
obstacles to providing care in a home-like setting and increases
costs without expected gain in child well-being. Six commenters
suggested excluding the requirement for a preliminary service
plan in subsection (a) for children receiving child-care services.
Treatment service providers might need this information; how-
ever, it will not provide a productive service for children coming
into "basic care". The admission assessment will provide the
information needed to care for the children until the initial service
plan. One commenter recommended including the requirement
to document possible side effects of medications required in
subsection (b)(2) in an admission assessment, as such infor-
mation would need to be known sooner than within 72 hours.
Response: This rule applies to all general residential operations
and residential treatment centers. DFPS believes it is reason-
able and important to require a preliminary service plan within 72
hours to provide guidance to caregivers in addressing the imme-
diate needs of a child. Clarication language has been added to
further describe the immediate needs of a child "such as enrolling
a child in school or obtaining needed medical care or clothing."
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This is also important because the new Chapter 748 rules have
extended the time frame for the completion of a child’s initial ser-
vice plan from 30 days to 40 days.
§748.1337. What must a child’s initial service plan include?
Comment: DFPS received ve comments. The commenters
stated that the service planning rules were either too prescriptive,
complex, or overwhelming. One commenter suggested main-
taining the current service plan requirements for children receiv-
ing basic care and another believes the current standards are ad-
equate for children receiving basic care. Two commenters sug-
gested reducing and simplifying the requirements. One of these
commenters suggested regrouping specic items into general
categories, as JCAHO standards do, which allows more exibil-
ity to better serve children’s individual needs.
Response: DFPS believes that these requirements are reason-
able and necessary for a child’s initial service plan. A few clar-
ications were made as a result of the comments, for example
the deletion of "a scheduled date for review and development"
for delays in addressing a child’s needs. DFPS made some ad-
ditional editorial changes.
§748.1341. When must I inform the child’s parent(s) of an initial
service plan meeting?
Comment: DFPS received three comments. One commenter
stated that a meeting for an initial serve plan is currently not
required and suggested deleting this requirement. One com-
menter suggested deleting subsection (a) or change the require-
ment for one week advance notice of the initial service plan meet-
ing stating it doesn’t match up to practice. One commenter re-
quested clarication of the word "summary" and suggested al-
lowing for documentation of verbal notication of parent of an
initial service plan meeting.
Response: DFPS is revising the subsection to allow the verbal
notication of a parent regarding an initial service plan meet-
ing. In response to the other comments, a meeting to review
the child’s history, any evaluations of the child, the needs of the
child, and how those needs should be prioritized is important in
the development of the child’s initial service plan. The require-
ment that the child’s parent receive at least two weeks advance
notice of the plan of service review is in current minimum stan-
dard rule, so the notication time frame for the initial service plan
should be consistent with that.
§748.1381. How often must I review and update a service plan?
Comment: One commenter suggested reviewing and possibly
updating service plans as part of the debrieng process after
each use of restraint or seclusion.
Response: Reviewing and updating service plans as part of the
debrieng process after each use of restraint or seclusion would
be labor intensive and a have a negative scal impact. DFPS is
not revising the rule as a result of the comment, but is making
minor editorial changes.
§748.1383. How does a child’s transfer affect the timing of the
review of a child’s service plan?
Comment: One commenter stated that subsection (a) is unnec-
essary and redundant, as reasons for the transfer of a child
would have been addressed in the child’s most recent service
plan review.
Response: DFPS is not revising the rule as a result of the com-
ment, but is making minor editorial changes. Reasons for the
transfer of a child would not necessarily have been addressed in
the child’s most recent service plan review, particularly depend-
ing upon how recently the last service plan was completed.
§748.1385. How do I review and update a service plan?
Comment: DFPS received three comments. One commenter
supports this section which reinforces DFPS’s expectation of
providers that they will frequently re-evaluate the use of emer-
gency behavior interventions and develop strategies for each
child to reduce the need overall. Another commenter suggested
that the list of requirements for reviewing the initial service plan
requirements be prioritized and simplied as it is long, complex,
and may be more pertinent to children being maintained at higher
levels of care. In addition, some of the documentation require-
ments are redundant, burdensome, and with no value added.
Another commenter stated that requirements for basic level ser-
vices are increased and more treatment oriented. It was sug-
gested that there be more distinction between basic and treat-
ment plans.
Response: The service planning team may prioritize the child’s
service planning goals and objectives based on the child’s
admission assessment as provided in §748.1337(a), even
though service plan components not initially addressed must
have a justication for the delay in addressing the needs.
The distinction between children receiving child-care services
treatment services is how often a case has to be reviewed.
For child-care services it is every 180 days, and 90 days for
treatment services. DFPS is not making changes to this rule
based on the comments. DFPS is making editorial changes to
the rule and reminding operations that medical interventions
must also be evaluated in relation to meeting a child’s identied
needs.
§748.1389. How often must I re-evaluate the intellectual func-
tioning of a child receiving treatment services for mental retarda-
tion?
Comment: One commenter stated that the Texas Special Edu-
cation laws and TEA require testing every three years for stu-
dents with developmental problems, LD, etc. The commenter
recommended that a child’s intellectual functioning be tested ev-
ery three years for children in care.
Response: DFPS is revising the rule as a result of the comment.
§748.1431. What does a "transfer" of a child in care mean?
Comment: One commenter requested waiving some of the
documentation for admissions/ discharges when a child is
moving between two operations located on the same property
and owned by the same organization.
Response: DFPS is revising the denition of "transfer" as a result
of the comment.
§748.1433. Who must plan a child’s non-emergency discharge
or transfer?
Comment: DFPS received ve comments. Three commenters
expressed concern about the subsections requiring children to
receive advance notice of a discharge/transfer, unless an appro-
priate professional documents justication for not giving the no-
tication. One commenter wanted clarication of what "if agree-
able" means in subsection (a)(4). Another commenter stated
that the discharge documentation will be signicantly increased
and seems to be more geared toward children with treatment
needs. The commenter suggested deleting these requirements
for children receiving basic care.
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Response: Based on the comment DFPS is adding a "profes-
sional level service provider" to the list of professionals that can
justify not providing advance notice of a discharge/transfer of a
child not receiving treatment services. Other editorial changes
were also made, including the deletion of the "if agreeable" lan-
guage.
§748.1437. What must I document in the child’s record regarding
a planned discharge or transfer?
Comment: DFPS received two comments. One commenter
stated that the discharge documentation will be signicantly
increased and seems to be more geared toward children with
treatment needs. The commenter suggested deleting these
requirements for children receiving basic care. Another com-
menter asked what role the managing conservator plays and
suggested adding - parents, managing conservator, or law
enforcement to those who may accompany the child.
Response: DFPS believes it is vitally important to have the dis-
charge/transfer summary for a child and the receiving program.
Most of these documentation requirements will not take much
time to complete. The requirements that will take more time are
vital for a quick overview of the child’s case and for continuity
of care. The last commenter is likely referring to §748.1435(f),
in which parents and law enforcement are already included and
managing conservator is included in the denition of parent.
DFPS is adding the telephone number to be included for support
services.
§748.1439. When I discharge a child to another operation or
child-placing agency, what information must I provide them?
Comment: One commenter stated that this rule seems to both
duplicate and hold inconsistencies with §748.1437. The com-
menter suggested incorporating §748.1437 and §748.1439 into
one rule.
Response: DFPS is adopting this section and §748.1437 with
changes based on the comments.
§748.1443. What constitutes an emergency discharge or trans-
fer?
Comment: DFPS received four comments. The commenters
stated that private operations should be able to determine what
constitutes an emergency discharge. It was suggested to elimi-
nate "10 days notice" from the denition of emergency discharge.
One of the commenters also stated that paragraph (4) is unclear
and questioned whether it should say "if" the child remains rather
than "and" the child remains in your care.
Response: DFPS is revising the rule as a result of the comments.
§748.1501. What general dental requirements must my opera-
tion meet?
§748.1503. Who must determine the need and frequency of on-
going maintenance of dental health for a child?
Comment: One commenter was concerned that meeting these
rules might be difcult since dental Medicaid providers are hard
to nd in some areas of the state.
Response: All children deserve to have dental care. DFPS is not
revising the rules as a result of the comments. One typographical
error is corrected in §748.1501.
§748.1531. What general medical requirements must my oper-
ation meet?
Comment: One commenter recommended that a medical eval-
uation be required on any child who has been restrained as part
of an emergency behavior intervention.
Response: DFPS is adopting this section without change. The
recommendation would create a negative scal impact for oper-
ations, and cannot be considered at this time.
§748.1535. Who must perform medical examinations and pro-
vide medical treatment for a child?
Comment: One commenter stated that license "to practice
medicine" limits this rule to medical doctors and doctors of
osteopathy. This does not seem to be what is intended.
Response: DFPS agrees, and is adopting the rule with changes
based on the comment.
§748.1537. What information must I provide caregivers about a
child’s medical needs?
Comment: One commenter recommended that the following be
added to the rule of things that caregivers must be informed of,
"including any contraindications to the use of restraint."
Response: DFPS agrees with the comment, but does not believe
it belongs in this section. DFPS is adding the following language
to §748.1205 (relating to What must I document in the child’s
record at admission?) and §748.1271 (relating to At the time of
an emergency admission, what information must I document in
the child’s record at admission?): "known contraindications to
the use of restraint." DFPS is also deleting this rule because it is
already covered in the admission requirements.
§748.1543. What documentation is acceptable for an immuniza-
tion record?
Comment: DFPS received two comments. One commenter
stated that professionals or licensed nurses should able to doc-
ument the current immunization records based on a telephone
conversation with another health care professional at a school
or a physician’s ofce. The commenter recommended this
be added to this rule along with the requirements for them to
document the information of the telephone conversation. One
commenter stated that caregivers should be able to document
telephone conversations with the health-care professionals
regarding current immunization records.
Response: DFPS is adopting the section with changes based on
the comments.
§748.1547. What must I do if a child in my care is identied as
needing a diagnostic vision or hearing examination?
Comment: One commenter asked who would pay for the vision
and hearing examinations if the child does not have Medicaid
coverage or other funding and there is no funding,
Response: Responsibility for payment is between the operation
and their client. DFPS is adopting this section without change.
§748.1583. Who must have a tuberculosis (TB) examination?
Comment: DFPS received four comments. Licensing met with
the Department of State Health Services (DSHS) regarding tu-
berculosis screening and received both verbal and written com-
ments. DSHS recommended that tuberculosis screenings be
conducted when a child rst enters into or an employee rst
begins working at a residential childcare operation. DSHS also
stated that further testing is not needed unless there has been
a gap in services or employment for the child or worker of more
than 12 months.
ADOPTED RULES September 8, 2006 31 TexReg 7393
Response: DFPS is adopting this section with changes based
on DSHS’ comments.
§748.1615. May I use protective devices?
§748.1633. May I use supportive devices?
Comment: One commenter recommended that a physical ther-
apist or occupational therapist be required to be part of the treat-
ment team involving the initial and continued use of protective
and supportive devices.
Response: The recommendation would create a negative s-
cal impact for operations and cannot be considered at this time.
However, DFPS is making editorial changes to clarify that the
service planning team’s justication must be documented in the
child’s service plan and must include "ways to reduce the need
for" such devices. In addition, DFPS is deleting the paragraph
regarding bed rails, and clarifying in §748.1611 that bedrails may
be a protective device.
§748.1661. What policies must I enforce regarding tobacco
products?
Comment: One commenter said that they do not want children
exposed to second hand smoke, but this can be done short of
telling parents they cannot smoke in their own homes (for cottage
parents that live at the facility).
Response: DFPS is adopting this section with change based on
the comment. The words "use tobacco products" are changed
to "smoke tobacco products"; and subsection (b) is revised to
allow an adult to smoke tobacco products in their homes when
children are not present.
§748.1707. What are the requirements for tube-feeding for-
mula?
Comment: One commenter said that tube-feeding requirements
should be based on manufacturer’s instructions or doctor’s or-
ders.
Response: DFPS is adopting this section with changes based
on the comment.
§748.1743. What are the basic care requirements for an infant?
Comment: One commenter stated that the other regulations that
requires mature, trained and supervised caregivers will insure
that infants needs are met, therefore delete subsections (a), (b)
and (c). The commenter also asked that subsection (e) be mod-
ied, because the rule that says a caregiver must supervise in-
fants at all times takes care of this.
Response: DFPS believes the specicity for infant care is
needed. However, DFPS is revising subsection (e) based on
the comment by adding clarication that a sleeping infant is
considered supervised if the caregiver is within eyesight or
hearing range of the child and can intervene as needed.
§748.1745. What steps must a caregiver follow when changing
a child’s diaper?
§748.1747. What must I do to prevent the spread of germs when
diapering children?
§748.1749. What furnishings and equipment must I have in my
infant care area?
Comment: One commenter asked that these rules be deleted
since the health concerns in residential care is different from
those of day care centers that have an inux of children from
the public. The commenter also stated that these are not nec-
essary and are too specic requirements, since there has been
no outbreaks of disease in residential or foster care to warrant
these rules.
Response: DFPS believes that these requirements are reason-
able and important in ensuring the health of children in care, and
is adopting the sections without change.
§748.1751. What specic safety requirements must my cribs
meet?
Comment: One commenter asked that subsection (b) be deleted
and stated that it contradicts an earlier regulation that requires
each child to have his own crib.
Response: DFPS is revising subsection (b) based on the com-
ment. It now states: You must sanitize each crib when soiled
and before reassigning the crib to a different child.
§748.1753. Are mesh cribs or port-a-cribs allowed?
Comment: One commenter stated that although these require-
ments are good ideas, many are hard to monitor in 24-hour care
except by observing the supervision of the home the cleanliness
and the environment etc. The commenter was disturbed by the
inclusion of product safety regulations that are subject to rapid
change.
Response: DFPS is deleting some of the crib requirements
based on the comment, and adding subsection (b), which states
"If you become aware of a recall for the port-a-crib used, you
must discontinue its use."
§748.1757. What types of equipment are not allowed for use
with infants?
Comment: One commenter requested that this section be re-
placed with the requirement that cribs, portable cribs, and other
infant’s furniture and equipment must be used according to man-
ufacturer’s instructions. If a caregiver knows of a recall of infant
equipment, they must discontinue its use.
Response: This comment is claried in §748.1753. DFPS is
adopting this section with changes by clarifying that beanbags,
waterbeds, or foam pads may be used, but children may not
sleep on them.
§748.1759. What activities must I provide for infants?
§748.1763. Are infants required to sleep on their backs?
§748.1791. What are the basic care requirements for a toddler?
Comment: One commenter had the same comment for all three
sections. The commenter stated that drug exposed and infants
born addicted to drugs sometimes have different needs and
recommended experienced and trained caregivers know these
things and need to be able to apply the care the child the child
needs without the safety parameters.
Response: DFPS believes that the proposed requirements in
§748.1759 are reasonable, and is adopting the section without
change. DFPS is revising §748.1763 based on the comment to
allow exibility for an infant to be placed in a face-up sleeping
position if a health-care professional orders it. DFPS believes
that the proposed requirements in §748.1791 are reasonable,
but is adopting with a change to be consistent with the clause
made in §748.1743(e).
§748.1821. What information must I provide a pregnant child
regarding her pregnancy?
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Comment: DFPS received three comments. One commenter re-
quested that paragraph (3) be replaced with the following: "Pro-
vide counseling and encouragement in personal decision mak-
ing while informing the child of her right to be free from pres-
sure to make a particular decision about her pregnancy." One
commenter asked that paragraph (3) be deleted and stated that
it is necessary to insure that licensed facilities do not pressure
pregnant children about abortion, adoption etc. However, faith
based organizations should have more latitude than this regula-
tion allows in how they discuss pregnancy related issues. One
commenter stated that when children are received through emer-
gency care providers, it may be really late in the pregnancy and
the provider must focus on immediate needs regarding the up-
coming labor and delivery. This rule should say that nutrition and
other prenatal guidance must be appropriately provided within
the rst or second trimester of the pregnancy, or as early as pos-
sible upon learning of the pregnancy.
Response: Based on the comments, DFPS is deleting the re-
quirement to document the counseling that is provided.
§748.1823. Is the use of emergency behavior intervention of a
pregnant child permitted in my operation?
Comment: One commenter commended DFPS for specically
addressing these critical issues of restraints used on pregnant
children.
Response: DFPS is adopting the section without change.
§748.1943. Must adult residents have a tuberculosis (TB) ex-
amination?
Comment: Comments were received from the Department of
State Health Services (DSHS) regarding tuberculosis screening
requirements.
Response: DFPS is adopting this section with a change to cross-
reference applicable requirements listed in §748.1583, which is
signicantly revised according to DSHS recommendations.
§748.1945. What must I do if an adult resident has a positive
tuberculosis test result?
Comment: DSHS stated that when a facility has knowledge of a
suspected case of tuberculosis disease or contacts to a known
case of tuberculosis or other persons identied with latent TB in-
fection, the Department of State Health Services rules regarding
communicable diseases contain reporting requirements, which
are applicable to all persons in Texas, including those operating
these facilities. Therefore, any DFPS rule on this subject should
reference those specic subchapter requirements.
Response: DFPS is adopting this section with a change to
cross reference applicable requirements that have been added
to §748.1581.
§748.2001. What consent must I obtain to administer medica-
tions?
Comment: DFPS received three comments. One commenter
asked that this rule be deleted. One commenter asked that this
be limited to psychotropic, non-emergency medications. The
commenter also stated that this requires a specic consent to
each medication prescribed, not just psychotropic medications.
All other regulatory agencies allow for a general consent for rou-
tine medications. One commenter stated that informed consent
requirements were intended by the legislature to apply to chil-
dren in DFPS custody. Extending these standards to children
not in DFPS custody should not be done without further public
debate.
Response: DFPS is adopting this section with changes. Subsec-
tion (b) is revised to apply only to new psychotropic medications.
Subsection (a) refers to a general consent that can be obtained
at the time of admission.
§748.2003. What medication requirements must my operation
meet?
Comment: DFPS received three comments. One commenter
stated that this rule has the potential to conict with areas out-
side licensing jurisdiction. Informed consent for psychotropic
medications includes wording that holds caregivers responsi-
ble for doctors giving informed consent information. One com-
menter recommended that this rule be deleted and asked if this
includes ALL medications, even OTCs and antibiotics. One com-
menter asked that the following be added to subsection (b)(7)
"except when administering a emergency medication as dened
in §748.2401 and other regulations governing emergency be-
havior intervention or as ordered by a court of law."
Response: Based on comments, this rule is revised to clarify
which subsections apply only to prescription medication.
§748.2005. May I accept verbal orders on the administration of
medication?
Comment: One commenter asked that this rule be deleted.
Response: Verbal orders are necessary in some instances.
DFPS is adopting this section with editorial changes and a
requirement that the verbal orders be documented in the child’s
record.
§748.2009. What are the requirements for administering non-
prescription medication and vitamins?
Comment: One commenter asked who is required to approve
the over-the-counter medications and asked that the rule be
deleted.
Response: DFPS is adopting this section with a change.
"Over-the-counter medications and non-prescription vitamins"
have been renamed to "non-prescription medications and vita-
mins." An operation may provide non-prescription medications
and vitamins according to the directions as long as they are not
contraindicated with other prescribed medications or the child’s
medical conditions. The paragraph on documentation is deleted
because it is addressed in §748.2151.
§748.2101. What medication storage requirements must my op-
eration meet?
Comment: DFPS received two comments. One commenter rec-
ommended that the rule allow external medication to just be kept
separate, not necessarily locked. One commenter asked that the
requirement for storage in a double lock container be eliminated.
Response: DFPS believes a double lock for controlled sub-
stances is necessary. However, DFPS is adopting this section
with a change to clarify that medications "for external use only"
do not have to be locked separately from other medications.
Clarications are also made when destroying medications. It
has to be done in a manner that ensures a child does not have
access to the medication. Another clarication requires the
medication to go with a child upon discharge or transfer.
§748.2103. What are the requirements for discontinued or ex-
pired medication?
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Comment: One commenter recommended that the following be
added to subsection (b) .in accordance with state and federal
law; OR (c) When you have an accumulation of this medication,
a registered pharmacist will take custody of the medication as
allowed by state and federal law.
Response: DFPS is revising subsection (b) to provide another
option as suggested by the commenter.
§748.2151. What records must I maintain for each child receiv-
ing medication?
Comment: DFPS received two comments. One commenter
asked that this rule clarify that this is not required when med-
ication is administer by an individual authorized to administer
medication by the State of Texas. One commenter stated that
a licensed RN that has foster care experience asked that sub-
section (d) be eliminated and modied to allow the medication
error section to be less detailed for non-treatment services. The
commenter also stated that these procedures are necessary
when different shifts of staff give medications, not when a single
caregiver or couple administers medication in a family setting.
Response: DFPS is adopting the rule with changes to subsec-
tions (a) and (c) based on the comments.
§748.2205. What must I do if I nd a medication label error?
Comment: One commenter asked that paragraph (2) allow for
the label to be corrected immediately or within 24 hours or next
business day of notication of the pharmacy.
Response: Paragraph (2) is revised based on the comment.
§748.2253. If my operation employs or contracts with a health-
care professional who prescribes psychotropic medications to a
child in care, what information must I provide the person legally
authorized to give consent before requesting his consent for the
child to be placed on psychotropic medication?
§748.2255. If my operation does not employ or contract with
a health-care professional who prescribes psychotropic medi-
cations to a child in care, what information must I provide the
person legally authorized to give medical consent prior to the
health-care professional prescribing psychotropic medications to
a child in care?
§748.2257. What are the requirements if a physician orders ad-
ministration of a psychotropic medication to a child in an emer-
gency?
§748.2259. What information must I document about a child’s
use of psychotropic medication?
§748.2261. If my operation employs or contracts with a health-
care professional who prescribes psychotropic medications to a
child in care, what are the requirements for evaluating whether
a child should continue taking a psychotropic medication?
Comment: DFPS received ten comments regarding §748.2253
through §748.2261.
The commenters were concerned that these rules have the po-
tential to conict with areas outside licensing jurisdiction by hold-
ing caregivers responsible for doctors giving informed consent
information. One commenter asked that the rule be deleted
or allow a blanket permission to be given once at admission.
One commenter stated that if this standard is adopted, it would
have the effect of preventing children from receiving medica-
tion in a timely manner. The commenter proposed that this rule
be amended to allow parents to be notied of changes in psy-
chotropic medications at the child’s next service plan. Six com-
menters asked that the rule be modied to say, "obtain the per-
mission from the personal legally authorized when admitting the
child. Notication will be made to the person legally authorized at
the next plan of service." One commenter asked what if we don’t
know where the parents are and what about dosage changes.
One commenter stated that informed consent requirements were
intended by the legislature to apply to children in DFPS custody,
not the general population of privately placed children.
Response: Psychotropic medications are particularly powerful
and life-affecting. Children are better protected from unneces-
sary medications when their parents and/or managing conserva-
tors are provided with adequate information to inform their con-
sent of those medications. DFPS staff believe that residential
child-care operations should be responsible for working with par-
ents and/or managing conservators before placing children on
medications. There was some confusion over §748.2253 and
§748.2255, and which rule applied to prescribing doctors not as-
sociated with the operation. In a situation where the operation
does not employ or contract with a doctor that prescribes the psy-
chotropic medication, then §748.2255 applies. DFPS did delete
§748.2251 because it was confusing and was addressed in other
rules. DFPS has also claried two issues in §748.2001: a gen-
eral consent may be obtained to administer routine, preventive,
and emergency medications; and consent for psychotropic med-
ications does not have to be obtained for dosage changes, only
new medications. DFPS did make some editorial changes to
§748.2559.
§748.2301. What are the requirements for disciplinary mea-
sures?
Comment: DFPS received two comments. The commenters did
not feel that the rules reected the positive aspects of discipline.
One commenter stated subsection (c) should be re-worded to
say that discipline must include elements of teaching child ac-
ceptable behavior.
Response: Subsection (c) is revised based on the comment.
§748.2307. What other methods of punishment are prohibited?
Comment: One commenter stated that a lot of the language in
this rule is very subjective such as: shaming, yelling, using harsh
language, etc.
Response: DFPS is revising paragraphs (5) and (9) to eliminate
subjective language and adding "shaking" as inappropriate dis-
cipline.
§748.2309. To what extent may I restrict a child’s activities as a
behavior management tool?
Comment: DFPS received two comments. One commenter said
that it would be difcult to get permission from a counselor, doctor
or a CPS worker 24-7. One commenter stated that it should
be clear that a child’s access to his attorney ad litem, either in
person, via telephone or through the mail must not be restricted
or used in any manner as a behavior management tool.
Response: Based upon comments, DFPS is deleting the sub-
section regarding restrictions on communications with family.
Subsection (b) is not revised as it only applies to restrictions
longer than seven days, so this gives plenty of time for the
caregiver to get permission for the length of the restriction. The
room or building restrictions over 24 hours are more severe and
warrant professional level approval. Access to an attorney ad
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litem is a legal right, therefore, it is not necessary to include this
in rule.
§748.2401. What do certain words mean in this subchapter?
Comment:
(1) One commenter wanted the denitions for seclusion and time
out claried so that time out is differentiated from seclusion. The
commenter expressed concern that the denitions do not indi-
cate if these acts are voluntary or not.
Response: DFPS is deleting the denitions for "time out" and
"quiet time" because these terms are not used in this subchap-
ter, and revising the denition for "seclusion" to comply with the
denition in Senate Bill 325, 79th Legislative, Regular Session.
(2) One commenter had questions about short personal re-
straints.
Response: The rules in this subchapter further delineate the re-
quirements for short personal restraints. DFPS is not revising
this denition.
Also in §748.2401, DFPS is deleting the denition of quiet time.
§748.2453. Who may administer emergency behavior interven-
tion?
Comment: One commenter suggested that all personal re-
straints, including short personal restraints, should only be
performed by a qualied caregiver.
Response: DFPS is not revising the rule based on the comment,
because the scal impact would need to be determined before
the requirement could be proposed. However, DFPS is deleting
the age limit in this rule for short personal restraints in order to
match the current minimum standard rule.
§748.2455. What actions must a caregiver take before using a
permitted type of emergency behavior intervention?
Comment: DFPS received two comments. One commenter ex-
pressed concern that the example given in the rule about re-
straining a child to administer insulin does not distinguish be-
tween a "medical restraint" and an emergency behavior inter-
vention. One commenter requested clarication regarding the
reference to a transitional hold in this rule.
Response: DFPS does not regulate "medical restraints" as a
separate category of restraints. The rule matches current mini-
mum standards. DFPS is, however, changing the term "transi-
tional hold" to "short personal restraint."
§748.2459. What is the appropriate use for a short personal
restraint?
Comment: DFPS received six comments. Five commenters
pointed out an inconsistency between this rule and §749.2059.
One commenter suggested that restraint not be allowed for use
in stopping disruptive behaviors.
Response: DFPS is adopting this section with changes to be
consistent with §749.2059. DFPS is not revising the rule in re-
sponse to the last comment. The use of short personal restraint
for disruptive behaviors is only allowed after other efforts to
de-escalate the child’s behavior have failed. This is allowed by
current minimum standards.
§748.2461. What precautions must a caregiver take when im-
plementing a short personal restraint?
Comment: One commenter requested clarication on the term
"basket hold."
Response: DFPS is deleting the term "basket hold" from the rule.
A minor editorial change is also made.
§748.2505. What information must a written order include?
Comment: One commenter requested clarication regarding the
requirements to include in the order (1) the number of times a
child may be restrained in a seven-day period; and (2) the plan
for reducing the need for emergency behavior intervention if the
order allows more than three restraints within a seven-day pe-
riod.
Response: An order for an individual restraint does not need to
include directives that cover a period of days. Therefore, these
requirements are moved to §748.2507, which addresses PRN
orders.
§748.2553. When must a caregiver release a child from an
emergency behavior intervention?
Comment: One commenter requested that the time frame for
releasing a child from seclusion once the child’s behavior is no
longer dangerous be increased from ve minutes to 15 minutes.
Response: DFPS is adopting this section without change. Five
minutes is a sufcient time period for determining that a child is
no longer a danger to self or others. Leaving a child in seclusion
for 15 minutes after the child has met criteria for release is ex-
cessive.
§748.2601. Who must monitor a personal restraint?
Comment: DFPS received two comments. The commenters
complimented this rule, although one of them expressed con-
cern about the expectation that a caregiver who is not involved
in the restraint will be available to monitor the child.
Response: DFPS is revising the rule to clarify that a caregiver
who is not involved in the restraint should monitor the child "if
available." This does not change the requirement in §748.2605
that a caregiver not involved in the restraint monitor a prone or
supine restraint in operations with a capacity of more than 16
children.
§748.2605. What personal restraint techniques are prohibited?
Comment: One commenter requested a clarication of the terms
"basket hold" and "less restrictive intervention." This commenter
also suggested that an observer not involved in the restraint be
required for prone and supine restraints at all operations, not just
those with a capacity of more than 16 residents.
Response: DFPS is adopting this section with a change to delete
the term "basket hold." DFPS is not revising the rule based on
other commenter concerns. Less restrictive intervention is a
term used in current rules and is generally understood. Also, re-
quiring an observer who is not involved in the restraint to monitor
prone and supine restraints at operations with a capacity under
16 would result in a negative scal impact for those operations
and require a re-proposal of the rule.
§748.2701. What are the additional responsibilities for imple-
menting a mechanical restraint?
Comment: One commenter expressed concern about the lan-
guage in this rule, which seemed to imply that a child might si-
multaneously be in seclusion and mechanical restraint.
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Response: DFPS is adopting this section without change. The
rule refers to the use of a window or one-way mirror. This lan-
guage is not meant to imply that simultaneous seclusion and me-
chanical restraint are allowed. This is specically prohibited in
§748.2757.
§748.2751. May a caregiver successively use emergency be-
havior interventions on a child?
Comment: One commenter complimented this rule.
Response: DFPS is adopting this section without change.
§748.2753. May a caregiver simultaneously use emergency
medication in combination with another emergency behavior
intervention?
Comment: One commenter requested clarication as to whether
or not it is necessary to obtain a new order each time an emer-
gency medication needs to be given.
Response: This rule does not preclude PRN orders. DFPS is
adopting this section without change.
§748.2801. What is the maximum length of time that an emer-
gency behavior intervention can be administered to a child?
Comment: DFPS received two comments. One commenter ex-
pressed concern that the maximum time frames in this rule were
not accompanied by a statement that the child must be released
as soon as he is no longer a danger to self or others. One com-
menter requested a 30-minute time limit for prone restraints.
Response: DFPS is adopting this section without change. Sec-
tion 748.2553 already requires that child be released as soon as
he is no longer a danger to self or others. Prone restraints are
limited to one minute in these rules because they signicantly
increase the risk of serious injury or death for the child.
§748.2851. What follow-up actions must caregivers take after
the child’s behavior no longer constitutes an emergency situa-
tion?
Comment: DFPS received two comments. One commenter ex-
pressed concern that this rule does not apply to seclusion of a
child receiving emergency care services. One commenter ex-
pressed concern that restraint documentation is not required im-
mediately after the restraint.
Response: This rule does not apply to seclusion of a child receiv-
ing emergency care services because seclusion of such a child
is only allowed while awaiting the arrival of law enforcement or
EMS. It is most likely in these circumstances that the child would
be discharged. Also, the documentation requirement in this rule
relates to supervisory review of the incident, not to documenta-
tion of the incident itself. Documentation is required within 24
hours for the incident and with 72 hours for the review of the in-
cident, per §748.2855. DFPS is adopting this section with minor
editorial changes including the deletion of the documentation re-
quirement since it is already required in §748.2855.
§748.2855. When must a caregiver document the use of an
emergency behavior intervention, and what must the documen-
tation include?
Comment: One commenter was confused about the require-
ments of this rule.
Response: DFPS is not making changes because of the com-
ment. Operations may request technical assistance from Licens-
ing if they have questions about the language in this rule. DFPS
is adopting the rule with a change to add the requirement to
document de-escalation strategies used during the intervention,
which is taken from current minimum standards, and other minor
editorial changes.
§748.2901. What circumstances trigger a review of the use of
emergency behavior intervention for a specic child?
Comment: One commenter was concerned that this rule does
not require review of all emergency behavior interventions.
Response: DFPS is adopting this rule without change. The com-
menter’s concern is addressed in §748.1385(9), which requires
a review of emergency behavior interventions during the service
plan review or update.
§748.2909. What if there are four triggered reviews within a
90-day period?
Comment: One commenter complimented this rule.
Response: DFPS is adopting this section without change.
§748.2951. What is an overall operation evaluation?
Comment: DFPS received two comments. One commenter
complimented all rules in this division. One commenter asked a
question about how to comply with the rule.
Response: Operations may request technical assistance from
Licensing if they have questions about the language in this rule.
DFPS is adopting this section without change.
§748.2953. What data must be collected?
Comment: DFPS received two comments, both with questions
about this rule, including how it applies to operations that do not
allow emergency behavior interventions.
Response: This rule applies to all operations, including those
that do not allow emergency behavior interventions. Because
operations that do not allow emergency behavior intervention
may still use them, DFPS is not revising the rule based on com-
ments. However, the rule is revised to clarify that operations are
not required to collect data on short personal restraints, as op-
erations are not required to document short personal restraints.
§748.3001. When must I have an annual sanitation inspection?
Comment: DFPS received six comments stating this rule is not
consistent with what is required in Chapter 749 for child-placing
agency foster homes.
Response: DFPS is adopting this section without change. The
requirement for annual sanitation inspections is in current min-
imum standards. Because residential operations, by denition,
care for more children than foster homes and often use vary-
ing staff, there are higher risks that require different regulations.
Furthermore, the physical facilities of residential operations are
specically designed to care for children, while foster home care
is provided in the private homes of people living in the commu-
nity. The combination of higher risks in higher numbers and the
regulatory exibility necessary in regulating a private home set-
ting result in different standards for residential operations and
foster homes.
§748.3003. How must I document that a sanitation inspection
has been completed?
Comment: One commenter stated that the requirement for doc-
umentation of a sanitation inspection should be deleted, as it is
not required or addressed in Chapter 749.
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Response: DFPS is not revising the rule as a result of the com-
ment. See response for §748.3001.
§748.3019. Must I use a licensed exterminator to treat my oper-
ation for insects, rodents, and other pests?
Comment: DFPS received eight comments. Six commenters
stated that this rule is not required in Chapter 749. One of the
commenters stated that using a licensed exterminator to treat an
operation for insects, rodents, and other pests adds costly train-
ing and certication, as well as has many nancial implications
for agencies that strive to keep their facilities rodent and pest
free.
Response: DFPS is adopting this section without change. To
prevent, control, or eliminate pest infestations, a person licensed
under the Texas Structural Pest Control Board is required in the
Structural Pest Control Act. Training costs would only be ac-
crued in cases where the operation chooses to train an employee
to be licensed under the Texas Structural Pest Control Board to
provide such services to the operation.
§748.3021. How must I protect children from dangerous tools
and equipment?
Comment: DFPS received eight comments. Seven commenters
stated that the requirement to protect children from dangerous
tools and equipment is not required in Chapter 749. Five of the
commenters recommended deleting the requirement for "super-
vision, if appropriate based on the child’s age, maturity, and treat-
ment issues" and inserting "permission". In the least restrictive
environment a child should be allowed and encouraged to per-
form tasks that are appropriate for their skill level.
Response: DFPS is adopting this rule with changes to be con-
sistent with Chapter 749. The word "hammer" is deleted as an
example of a dangerous tool, and the word "direct" regarding
caregiver supervision is also deleted.
§748.3101. When must I have a re inspection?
Comment: DFPS received eight comments. Two commenters
stated that the requirement for re inspections is not required in
Chapter 749, and therefore, should be deleted. Six commenters
stated that Chapter 749 only requires re inspections every two
years as opposed to annually.
Response: DFPS is adopting this section without change. Be-
cause residential operations, by denition, care for more children
than foster homes and often use varying staff, there are higher
risks that require different regulations. Furthermore, the physi-
cal facilities of residential operations are specically designed to
care for children, while foster home care is provided in the pri-
vate homes of people living in the community. The combination
of higher risks in higher numbers and the regulatory exibility
necessary in regulating a private home setting result in different
standards for residential operations and foster homes.
§748.3107. What type of smoke-detection system must I have?
Comment: DFPS received eight comments. Seven commenters
stated that the proposed smoke detector standards are not con-
sistent with those proposed in Chapter 749. They do not have
to have smoke detectors in the bedrooms or in the common
rooms. Five of these commenters also suggested deleting the
word "operation" in subsection (a) and replacing it with the word
"building". Some might interpret "operation" to be an entire cam-
pus. Another commenter suggested other editorial changes.
The commenter also stated that subsection (b) could be prob-
lematic unless smoke detectors are wired into the building power
supply or components of the re alarm system. There are no
stand-alone battery powered smoke detectors for the hearing
impaired. The same commenter suggested adding in subsec-
tion (c)(3) that smoke detectors must be interconnected so that
if one alarm is activated, it will simultaneously activate the other
alarms; and subsection (c)(4) to clarify that smoke alarms as
components of a re detection and alarm system do not require
monthly testing.
Response: DFPS is adopting this section with changes based
on commenter suggestions. Consistency with Chapter 749 is
increased. DFPS is changing the areas where smoke detec-
tors must be located to: hallways or open areas outside sleep-
ing rooms; on each level of a building with multiple levels; and
depending on the size and layout of the operation, additional
smoke detectors may be required based on manufacturer’s or
re inspector’s instructions. DFPS is deleting the subsection
that requires smoke detectors to be equipped so each person
with a hearing impairment will be alerted, since the operation
must have a system for addressing emergencies. Minor edi-
torial changes are also made. The suggestions from the last
commenter cannot be incorporated because the scal impact
would need to be determined before the requirement could be
proposed.
§748.3111. How often must the smoke detectors at my operation
be tested?
Comment: DFPS received seven comments, all stating that
there is a signicant difference between the requirements in this
rule and the CPA requirements in §749.2911. Two commenters
suggested language changes to this rule.
Response: DFPS consulted the State Fire Marshal’s ofce, and
their edits are incorporated. No further change is made because
this rule does not match Chapter 749. Because residential op-
erations, by denition, care for more children than foster homes
and often use varying staff, there are higher risks that require
different regulations. Furthermore, the physical facilities of resi-
dential operations are specically designed to care for children,
while foster home care is provided in the private homes of people
living in the community. The combination of higher risks in higher
numbers and the regulatory exibility necessary in regulating a
private home setting result in different standards for residential
operations and foster homes.
§748.3113. Must my operation have a re-extinguishing sys-
tem?
Comment: DFPS received eight comments. Seven commenters
stated that this rule is not required or addressed in Chapter 749.
One of these commenters suggested deleting the rule. One
commenter recommended editorial changes and suggested that
the rating of the re extinguisher should be changed to not less
than 3A:40BC.
Response: DFPS is adopting this section with minor editorial
changes and two other changes: revising the re extinguisher
rating as suggested by a commenter and adding the following
based on the recommendation of the State Fire Marshal’s ofce:
"(c) Any re extinguisher that has been used or has lost operat-
ing pressure must be serviced or replaced immediately with an
equivalent unit."
DFPS is not revising the rule because of the concern that this
rule does not match Chapter 749. Because residential opera-
tions, by denition, care for more children than foster homes and
often use varying staff, there are higher risks that require differ-
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ent regulations. Furthermore, the physical facilities of residential
operations are specically designed to care for children, while
foster home care is provided in the private homes of people liv-
ing in the community. The combination of higher risks in higher
numbers and the regulatory exibility necessary in regulating a
private home setting result in different standards for residential
operations and foster homes.
§748.3115. How often must I inspect and service the re extin-
guisher(s)?
Comment: One commenter suggested adding language that al-
lows for re extinguishers to be stored in a manner making it in-
accessible to children if the method utilized has been inspected
and approved by the re marshal.
Response: Other than minor editorial changes, DFPS is adopt-
ing this rule without change based on the comment. The State
Fire Marshal’s ofce was consulted regarding this rule, and no
change was made as a result. Fire extinguishers must be eas-
ily accessible to appropriate persons to respond to a re emer-
gency.
§748.3161. What steps must I take to ensure that heating de-
vices do not present hazards to children?
§748.3235. Where must I post the emergency evacuation and
relocation diagram?
Comment: DFPS received eight comments on each rule. Seven
commenters on each rule stated that the rule is not required for
CPA foster homes. One commenter on each rule suggested that
the rule be deleted.
Response: DFPS is adopting §748.3235 without change. Be-
cause residential operations, by denition, care for more children
than foster homes and often use varying staff, there are higher
risks that require different regulations. Furthermore, the physi-
cal facilities of residential operations are specically designed to
care for children, while foster home care is provided in the pri-
vate homes of people living in the community. The combination
of higher risks in higher numbers and the regulatory exibility
necessary in regulating a private home setting result in different
standards for residential operations and foster homes. DFPS is
adopting §748.3161 with a minor editorial change.
§748.3237. What other safety provisions must I make?
Comment: One commenter stated that §748.3233(4)(E) allows
for variation to children being able to open emergency exit doors
easily from the inside. It was suggested that a provision be
added to allow doors to be locked with a key with the written
approval of the state or local re marshal. This is needed by
locked residential treatment centers.
Response: DFPS is changing §748.3237(c) to be consistent with
§748.3233(b)(4)(E).
§748.3239. How often must I practice my emergency evacuation
and relocation plans?
§748.3271. Must I have a rst-aid kit at my operation?
Comment: DFPS received eight comments on each rule. Seven
commenters on each rule stated that the rule is not required for
CPA foster homes. One commenter on each rule suggested that
the rule be deleted.
Response: DFPS is adopting these sections without change.
Because residential operations, by denition, care for more chil-
dren than foster homes and often use varying staff, there are
higher risks that require different regulations. Furthermore, the
physical facilities of residential operations are specically de-
signed to care for children, while foster home care is provided in
the private homes of people living in the community. The combi-
nation of higher risks in higher numbers and the regulatory exi-
bility necessary in regulating a private home setting result in dif-
ferent standards for residential operations and foster homes.
§748.3301. What general physical site requirements must my
operation meet?
Comment: DFPS received 11 comments. One commenter ex-
pressed concern about the requirement to have the grounds of
the operation free of rodents and insects. Three commenters ex-
pressed concern about the requirement prohibiting treated wood
and offered specic evidence refuting this as a signicant safety
issue. Seven commenters expressed concern that this rule does
not match the requirements in Chapter 749.
Response: DFPS is adopting this section with changes so that
only buildings must be free of rodents and insects and deleting
the subsection regarding treated wood. Also, the current mini-
mum standard requirements for window screens and lids for out-
door garbage cans are added.
No changes are made because this rule does not match Chap-
ter 749. Because residential operations, by denition, care for
more children than foster homes and often use varying staff,
there are higher risks that require different regulations. Further-
more, the physical facilities of residential operations are specif-
ically designed to care for children, while foster home care is
provided in the private homes of people living in the community.
The combination of higher risks in higher numbers and the reg-
ulatory exibility necessary in regulating a private home setting
result in different standards for residential operations and foster
homes.
§748.3303. What parts of my operation must be ventilated?
§748.3305. What are the requirements for handrails, railings,
and stairway and stairwell landings?
§748.3307. What are the requirements for lighting?
§748.3309. What are the requirements for a communication sys-
tem?
§748.3313. May I use water from a private water system?
§748.3315. What are the requirements for running hot water?
§748.3317. May I use a septic system for sewage disposal?
§748.3357. What are the requirements for oor space in a bed-
room used by a child?
§748.3369. What are the requirements for bunk beds?
§748.3391. What are the general requirements for bathroom
facilities?
Comment: DFPS received six or seven comments regarding
these rules. The commenters expressed concern that these
rules do not match the requirements in Chapter 749.
Response: DFPS is adopting the rules without change as a re-
sult of the comments. Because residential operations, by deni-
tion, care for more children than foster homes and often use vary-
ing staff, there are higher risks that require different regulations.
Furthermore, the physical facilities of residential operations are
specically designed to care for children, while foster home care
is provided in the private homes of people living in the commu-
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nity. The combination of higher risks in higher numbers and the
regulatory exibility necessary in regulating a private home set-
ting result in different standards for residential operations and
foster homes. DFPS is adopting §748.3303 with a minor edito-
rial change.
§748.3311. What are the requirements for using a tractor?
Comment: DFPS received six comments. Two commenters ex-
pressed concern that this rule does not match the requirements
in Chapter 749. Four commenters expressed concern that, par-
ticularly at ranch operations, each operation should be able to
set their own policies about riding lawn mowers and tractors.
Response: DFPS is adopting this section with change, deleting
the restrictions regarding riding lawn mowers from the rule and
raising the age for operating a tractor from 14 years old to 16
years old. DFPS recognizes that children participate in ranch-
ing activities at several operations and have broadened the rule;
however, riding a tractor is considered an occupational hazard
for children under 16 and is prohibited by the Fair Labor Stan-
dards Act.
§748.3351. What are the requirements for general living space?
Comment: One commenter expressed concern about the por-
tion of the rule that requires each child’s bedroom to have at
least one window with outside exposure as a source of natural
light.
Response: No changes are made as a result of the comment.
This portion of the rule includes a grandfather clause, so it will
not have a nancial impact for existing operations. However, the
rule is adopted with changes to clarify that a oor plan is required
with the application for a license and when changes are made,
and to clarify that a child’s personal storage space must be in the
child’s bedroom.
§748.3353. May I use a video camera to supervise a child in the
child’s bedroom?
Comment: One commenter requested that video monitoring be
allowed as long as children change clothes in private, the opera-
tion uses a closed-circuit system, and the images are not taped.
Response: DFPS is adopting this section with changes, expand-
ing the list of examples of situations which would allow for video
monitoring, adding that each child must have another location
where he can change clothes, and clarifying that video cameras
may not be used to tape the child and images may not be acces-
sible except to operation employees and caregivers.
§748.3355. May I use an audio monitoring device to supervise
a child in the child’s bedroom?
Comment: One commenter requested that the rule allow for au-
dio monitoring of all children.
Response: For privacy reasons, DFPS disagrees with the com-
ment. In addition, the rule does have exceptions when an audio
monitoring device may be used. DFPS is not making changes
based on the comment, but making minor editorial changes to
make the rule more consistent with §748.3353.
§748.3359. What rooms may I not use as bedrooms?
Comment: DFPS received three comments. Two commenters
suggested that a child should be able to sleep in a room that is
not a bedroom when the child is admitted during sleeping hours.
One commenter expressed concern that Chapter 749 allows the
use of a basement for bedroom space, but this chapter does not.
Response: DFPS is adopting this section with a change that
allows a child to sleep in a room that is not a bedroom if the
child "is admitted to your operation during sleeping hours (for
the rst night only). These exceptions are permitted only if the
child is provided with comfortable sleeping arrangements and if
supervision of the child is not compromised." DFPS is not making
changes as a result of the third comment. Basements are per-
mitted in operations regulated under this chapter under a grand-
father clause. However, no new operations may use basements
as bedrooms, since a new operation can more easily accommo-
date bedroom space elsewhere.
§748.3393. What are the requirements for a toilet that a child
uses?
Comment: One commenter stated that sanitary sewer systems
are not always "community" systems and asked that the rule be
revised to allow all sanitary sewer systems.
Response: DFPS is adopting this section with a change, deleting
the word "community." The revision allows for use of any sanitary
sewer system, as requested by the commenter.
§748.3441. What general requirements apply to food service
and preparation?
Comment: DFPS received six comments. One commenter re-
quested that dented cans be allowed as long as the food is not
contaminated. Five commenters expressed concern that these
rules do not match the requirements in Chapter 749.
Response: DFPS is adopting this section with changes by re-
quiring persons who handle food for a group to minimize food
contamination through the use of utensils, and deleting the pro-
hibition against dented cans. The deletion does not present a
health or safety issue, as other portions of the rule require food
to be safe and stored in a sanitary manner. No change is made
related to the concern that this rule does not match Chapter 749.
Because residential operations, by denition, care for more chil-
dren than foster homes and often use varying staff, there are
higher risks that require different regulations. Furthermore, the
physical facilities of residential operations are specically de-
signed to care for children, while foster home care is provided in
the private homes of people living in the community. The combi-
nation of higher risks in higher numbers and the regulatory exi-
bility necessary in regulating a private home setting result in dif-
ferent standards for residential operations and foster homes.
§748.3471. What are the minimum safety requirements for out-
door equipment?
§748.3473. How high must platform guardrails be?
§748.3475. What special maintenance procedures must I follow
for my playground?
§748.3477. What are the specic safety requirements for
swings?
§748.3479. May I have indoor equipment such as climbing
equipment or platforms?
§748.3481. If my operation was previously granted a permit by
Licensing, will I be given additional time to comply with the re-
quirements of this division?
§748.3521. What does the term "use zone" mean?
§748.3523. How do I measure the use zone for stationary equip-
ment?
§748.3525. How do I measure the use zone for slides?
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§748.3527. How do I measure the use zone for to-fro swings?
§748.3529. How do I measure the use zone for tire swings?
§748.3531. How do I measure the use zone for bucket swings?
§748.3533. How do I measure the use zone for rotating or rock-
ing equipment or for track rides?
§748.3535. If my operation was previously granted a permit by
Licensing, will I be given additional time to comply with the re-
quirements of this division?
§748.3561. Where must I install protective surfacing?
§748.3563. What are the requirements of protective surfacing
for use zones?
§748.3565. What documentation must I keep at the operation if
I use unitary surfacing materials?
§748.3567. If my operation was previously granted a permit by
Licensing, will I be given additional time to comply with the re-
quirements of this division?
§748.3601. What are the requirements for swimming pools that
a child uses?
§748.3603. What are the additional requirements for a swim-
ming pool located at my operation?
§748.3605. What are the safety requirements for wading/splash-
ing pools at my operation?
§748.3607. What are the requirements for a hot tub?
Comment: DFPS received seven comments regarding these
rules. The commenters expressed concern that these rules do
not match the requirements in Chapter 749.
Response: DFPS is adopting §748.3471 with a change to add
slides to the portion of the rule that prohibits installing equip-
ment over asphalt without proper unitary surfacing material. This
requirement is already addressed in other rules, but is recom-
mended as an addition here for clarity and consistency. The
other rules are adopted without change. No change is made re-
lated to the concern that this rule does not match Chapter 749.
Because residential operations, by denition, care for more chil-
dren than foster homes and often use varying staff, there are
higher risks that require different regulations. Furthermore, the
physical facilities of residential operations are specically de-
signed to care for children, while foster home care is provided in
the private homes of people living in the community. The combi-
nation of higher risks in higher numbers and the regulatory exi-
bility necessary in regulating a private home setting result in dif-
ferent standards for residential operations and foster homes.
§748.3701. What are my responsibilities for providing opportu-
nities for recreational activities and physical tness?
Comment: DFPS received eight comments. One commenter
suggested deleting "including family activities" in subsection
(e)(1)(B). Five commenters stated that subsection (e)(1)(B) is
different from §749.1921(e)(1)(B). Another commenter stated
that documentation of this level of specicity is burdensome and
not valuable. Special needs in this area can also be addressed
in the service plan.
Response: DFPS is adopting this section with changes to delete
some of the requirements, including "including family activities"
and one of the documentation requirements, as suggested by
commenters.
§748.3705. What are higher risk recreational activities?
§748.3707. Does Licensing regulate higher risk recreational ac-
tivities?
§748.3709. What are the requirements when children participate
in a higher risk recreational activity?
§748.3711. Who must supervise a higher risk recreational activ-
ity?
§748.3713. What duties are required for a person supervising
higher risk recreational activities?
§748.3715. Where must the written plan for action be kept?
§748.3717. What instruction must a caregiver have regarding
the plan for action?
Comment: DFPS received nine comments regarding these
rules. Seven commenters stated that the rules are not required
for CPA foster homes. One of these commenters suggested
deleting the rules. One commenter stated that the rules require
a written plan of action in case of natural disaster be on le, with
the supervisor of the high-risk activity giving instruction on this
plan to all staff involved in each activity. The commenter stated
that this means that they would have to go through this process
every time they saddle a horse for a resident and stated that
this was excessive.
Response: No change is made related to the concern that the
rules do not match Chapter 749. Because residential operations,
by denition, care for more children than foster homes and of-
ten use varying staff, there are higher risks that require different
regulations. The combination of higher risks in higher numbers
results in different standards for residential operations and foster
homes.
Section 748.3717 is adopted with a change based on the last
comment, deleting the words "prior to departing."
§748.3719. May children in care use all-terrain vehicles?
Comment: DFPS received eight comments. Seven commenters
stated that this rule is not required for CPA foster homes. One
of these commenters suggested deleting the rule.
Response: DFPS is adopting this section without change. Be-
cause residential operations, by denition, care for more children
than foster homes and often use varying staff, there are higher
risks that require different regulations. The combination of higher
risks in higher numbers results in different standards for residen-
tial operations and foster homes.
§748.3751. Must a certied lifeguard be on duty during an activ-
ity involving a body of water?
Comment: DFPS received seven comments. One commenter
stated that the American Red Cross has nationally accepted
guidelines specifying when the individual supervising swimming
activities should be water safety certied or certied as a life-
guard based on pool size and depth. Five commenters recom-
mended amending this answer by inserting "when involved in
boating activities, each child must wear a personal otation de-
vice". As currently written, a child would not be allowed to go
water skiing without having a "lifeguard" in each boat.
Response: No change is made based on the rst comment, as
the requirement for a lifeguard is in current minimum standards
and is valuable in ensuring the health and safety of children in
care. DFPS is adopting a change to clarify a lifeguard is not
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needed for watercraft activities, however, you must comply with
the requirements relating to watercraft activities.
§748.3757. What are the child/adult ratios for swimming activi-
ties?
Comment: One commenter wanted to know how the "adult ratio"
(1:8) relates to "caregiver ratio" (1:5) and if §748.3709 means
that a provider will have to have more than the caregiver ratio.
Response: DFPS is adopting the rule with the following changes:
Subsection (a) regarding the swimming ratio for children ve
years old or older is changed to cross reference appropriate
child/caregiver ratios provided in §748.1003 (relating to For pur-
poses of the child/caregiver ratio, how many children can a sin-
gle caregiver care for during the children’s waking hours?). Sub-
section (c) is revised to include the words "When a child who is
non-ambulatory or who is subject to seizures." to be consistent
with current minimum standards
§748.3803. What are the requirements for watercraft activities?
Comment: One commenter stated that it seems inconsistent that
the watercraft activities do not require a lifeguard, but the swim-
ming activities do.
Response: DFPS is adopting the rule with a change to clarify
in subsection (b) the purpose for adults being at the shoreline
and/or on the water by adding the language "to respond to emer-
gencies."
§748.3841. What are the requirements for hiking or camping
excursions?
§748.3843. What are the requirements for monitoring children’s
safety and health during hiking or camping excursions?
§748.3847. Where must the itinerary be kept?
§748.3849. What are the requirements for shelter during an
overnight excursion?
§748.3851. What are the requirements for bed equipment used
during an overnight excursion?
§748.3853. What are the specic requirements for storing food
during a hiking or camping excursion?
§748.3855. What requirements must I meet for food utensils and
equipment when camping?
§748.3857. What parameters must I follow for drinking water
during a hiking or camping excursion?
§748.3859. How must I maintain equipment or chemicals used
for disinfecting water?
§748.3861. What are the requirements for toilet facilities during
overnight camping excursions?
Comment: DFPS received six or seven comments on each of
these rules. The commenters stated that these requirements
are not required for CPA foster homes in Chapter 749.
Response: No change is made related to the concern that the
rules do not match Chapter 749. Because residential operations,
by denition, care for more children than foster homes and of-
ten use varying staff, there are higher risks that require different
regulations. The combination of higher risks in higher numbers
results in different standards for residential operations and fos-
ter homes. Some editorial changes are made to §748.3855 and
§748.3861.
§748.3845. What type of itinerary must I have for hiking, camp-
ing excursions, or eld trips?
Comment: DFPS received seven comments. The commenters
stated that these requirements are not required for CPA foster
homes. Five of these commenters suggested amending subsec-
tion (a) by deleting "over two hours" and inserting "overnight" for
hiking, camping excursions, or eld trips requiring an itinerary. A
trip to the movie or zoo will last more than two hours. Another
commenter made a similar statement and recommended that the
requirement for an itinerary be deleted.
Response: DFPS is adopting this rule with changes. DFPS
agrees that two hours is too short a period of time to require an
itinerary for hiking, camping excursions, or eld trips. The rule is
changed to apply to eld trips lasting more than ve hours, rather
than two. Editorial revisions are also made.
§748.3931. Are weapons, rearms, explosive materials, and
projectiles permitted at my operation?
Comment: DFPS received seven comments. One commenter
stated that they do not have enough staff for one-to-one super-
vision for a child using a rearm, so other adults assist in this
activity. Five other commenters made similar comments stating
that "professional" individuals often volunteer to support these
programs and are far better trained then some staff in handling
rearms. These ve commenters suggested amending para-
graph (5) by deleting "caregiver" and inserting "qualied adult"
as the person to provide supervision.
Response: DFPS agrees with the commenter and made the sug-
gested edit to paragraph (5) by deleting the word "caregiver" and
replacing it with supervision requirements by a "qualied adult".
§748.4007. What specic information and equipment must be in
a vehicle I use to transport children during overnight trips away
from the operation?
§748.4011. What safety precautions must I take when loading
and unloading a child from the vehicle?
Comment: DFPS received up to eight comments on these rules.
The commenters pointed out these are not required for child-
placing agency foster homes, and some commenters recom-
mended that the rules be deleted.
Response: These rules are adopted without change. Because
residential operations, by denition, care for more children than
foster homes and often use varying staff, there are higher risks
that require different regulations. The combination of higher risks
in higher numbers results in different standards for residential
operations and foster homes.
§748.4013. What is required when my operation takes children
on out-of-state overnight trips?
Comment: DFPS received seven comments. Two commenters
pointed out this is not required for child placing agency foster
homes, and one recommended the rule be deleted. Five com-
menters recommended deleting subsection (a)(3) and allow
some of this to be incorporated into admission information given
to parents.
Response: DFPS is adopting the rule with editorial changes and
replacing the requirement to notify parents two weeks before the
departure date with the requirement to inform parents before the
planned departure date, and document the date and discussion.
§748.4043. Do the seat belt requirements prohibit transporting
children in the bed of a pick-up truck?
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Comment: DFPS received eight comments. Two commenters
recommended that this be allowed on the facility’s property. Five
commenters recommended this rule be amended by inserting
"children may ride in the bed of a pick-up on campus as long as
they remain seated at all times".
Response: DFPS is adopting the section with changes in re-
sponse to comments. Children doing farm-related activities will
be allowed to ride in the bed of a pick-up truck under certain con-
ditions.
§748.4431. What are the requirements for an adventure/chal-
lenge program that requires spotting or belaying?
Comment: DFPS received two comments. The commenters
stated that the Association of Challenge Course Technology al-
ready provides standards on adventure/challenge programs. It
was recommended that experts in the eld regulate these ac-
tivities. One of these commenters suggested requiring facili-
ties with adventure/challenge programs to have annual inspec-
tions of physical facilities performed by the Association of Chal-
lenge Course Technology (ACCT), and comply with ACCT re-
quirements for facilitators.
Response: DFPS contacted The Association of Challenge
Course Technology regarding this proposed rule. This organi-
zation indicated that they did not have standards that addressed
personnel requirements but rather address the care of the
equipment. DFPS is adopting this section without change.
In addition to changes resulting from comments, DFPS is adopt-
ing the following rules with changes:
§748.67. What are the requirements for a transitional living pro-
gram? DFPS is adding: "Accessing community and other re-
sources" as a necessary component of a transitional living pro-
gram.
§748.101. What are my responsibilities as the permit holder be-
fore I begin operating? DFPS is moving two paragraphs of this
rule regarding the legal basis and ownership of your operation to
§745.243, which lists other information that must be submitted
with an application for a license.
§748.133. After a permit has been issued, what subsequent in-
formation regarding my governing body must I provide to Licens-
ing, and when must I provide it? DFPS is changing from 15 days
to 2 days the required time frame in this rule for notifying Licens-
ing of a change in the composition of the governing body to make
the rule consistent with requirements in Chapter 745.
§748.537. What must the system for ensuring that an employee
is available to handle emergencies include? DFPS is adding
subsection (c) to clarify that the person on-call to handle emer-
gencies is not required to be a Licensed Child Care Administra-
tor.
§748.723. Are there additional requirements for a volunteer or
contractor that performs employee functions? References to stu-
dent interns are deleted, because interns are already regulated
as volunteers or as staff.
§748.1213. What information must I provide caregivers when I
admit a child? Based on a comment from Chapter 749, DFPS
is editing this rule and clarifying "a child’s immediate needs" by
adding "such as enrolling the child in school or obtaining needed
medical care or clothing."
§748.1269. For an emergency admission, when must I complete
all of the requirements for an admission assessment? The cur-
rent rule says a child receiving treatment services can only stay
in care for 30 days, unless a psychological is conducted that in-
dicates the child needs treatment services. This rule claries the
time limit for residential treatment centers is 10 days.
§748.1271. At the time of an emergency admission, what in-
formation must I document in the child’s record at admission?
DFPS is adding new paragraphs to be consistent with the re-
quirements for non-emergency admissions, which require doc-
umentation of the date of the child’s admission and documen-
tation of any allergies and chronic health conditions. DFPS is
also making editorial changes and adding a requirement to in-
clude known contraindications to the use of a restraint, based
on a comment to §748.1537.
§748.1347. What must I document regarding a professional
level service provider’s participation in the development of an ini-
tial service plan? DFPS is deleting the requirement to document
comments or input made by professional level service providers
in the development of an initial service plan. Editorial changes
are also made to this subsection as a result of the revision. The
subsection regarding the effective date of the plan is deleted.
§748.1349. With whom do I share the initial service plan? DFPS
is clarifying that caregivers must be given a copy or summary of
an initial service plan, and you must document that it was given
to the parents.
§748.1387. Are the notication, participation, implementation,
and documentation requirements for a service plan review and
update the same as for an initial service plan? DFPS is revising
the title of the rule to clarify that the notication requirements for
a service plan review and update are the same as for an initial
service plan.
§748.1445. What must I document in the child’s record at the
time of an emergency discharge or transfer? DFPS is adding
new paragraphs regarding documentation at the time of an emer-
gency discharge or transfer, including the explanation given to
the child regarding the reason for the discharge, and the child’s
reaction to the discharge.
§748.1481. To whom may I release a child? Subsection (a) is
revised so that a child may be released to a person authorized
by law to take possession of the child.
§748.1505. Who must perform dental examinations and provide
dental treatment? This section is adopted with changes to make
it consistent with rule changes regarding a health-care profes-
sional licensed in the United States to practice dentistry.
§748.1551. How often must the physician review a child with
primary medical needs? This section is revised to make it con-
sistent with other rule changes regarding when a licensed physi-
cian must review a child’s primary medical needs.
§748.1581. What health precautions must I take if someone in
my operation has a communicable disease? DFPS is adopting
this section with changes for clarity. Licensing met with DSHS
staff and made changes as a result of their written and verbal
comments.
§748.1697. What are the specic requirements for feeding tod-
dlers and older children?
§748.1709. What are the requirements for using a nasogastric
tube to feed a child?
The changes to these rules make them consistent with the same
requirements in Chapter 749, see §749.3075 and §749.3077.
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§748.1931. After a child in my care turns 18 years old, may the
person remain in my care?
§748.1933. May I admit a young adult into care? These rules
are revised to comply with Senate Bill (S.B.) 6 to permit a young
adult to remain in care up to the age of 22 years old in order to:
transition to independence, including attending college or voca-
tional or technical training; and attend high school, a program
leading to a high school diploma, or GED classes.
§748.2501. Are written orders required to administer emergency
behavior intervention, and if so, who can write them? This sec-
tion is adopted with a change to clarify when orders are required
for personal restraints. Commenters for Chapter 749 expressed
confusion about when orders are required for personal restraints.
Both chapters are revised to clarify this issue.
§748.2507. Under what conditions are PRN orders permitted for
a specic child? Requirements from §748.2505 are added. An
order for an individual restraint does not need to include direc-
tives that cover a period of days. Therefore, these requirements
are moved to the rule that addresses PRN orders.
§748.3061. When must my operation be inspected for gas
leaks? This section is adopted with a change to require in-
spections for gas leaks at least once every 24 months as
recommended by the LP-gas section of the Texas Railroad
Commission, as opposed to every 12 months as proposed.
§748.3117. How often must the state or local re inspector in-
spect re extinguisher(s)? This section is adopted with changes
recommended by the State Fire Marshal’s ofce.
§748.3395. What are the requirements for hand-washing sinks
that a child uses? This section claries that water must be under
sufcient pressure to meet the demands of the children.
§748.3397. What are the requirements for bathing facilities?
This claries that water must be under sufcient pressure to meet
the demands of the children and deletes the portion of the rule
regarding Americans with Disabilities Act (ADA) requirements.
ADA requirements can be enforced without rules, and are gen-
erally enforced by other agencies.
§748.4231. What information must an admission assessment
include for a child needing emergency care services, including
respite child-care services? "Chronic health conditions" is added
as information required to be in the child’s record as soon as pos-
sible after admission. This addition is taken from current mini-
mum standards.
§748.4267. How long may a child be in respite child-care? This
section adds that a child may remain in temporary substitute care
for up to 60 days while the child’s foster home is under investi-
gation for abuse or neglect. This does not count toward nor is
it limited by the 14 consecutive days or 40 days each year time
frames for respite child-care services.
In addition, DFPS is making minor editorial changes to the
following rules: §§748.73, 748.75, 748.309, 748.313, 748.573
748.801, 748.987, 748.989, 748.1221, 748.1339, 748.1611,
748.1631, 748.2201, 748.2203, 748.2451, 748.2853, 748.2907,
748.3017, 748.3103, 748.3109, 748.3119, 748.3193, 748.3233,
748.3237, 748.3303, 748.3361, 748.3363, 748.4261, 748.4263,
748.4265, 748.4269, 748.4301, 748.4331, 748.4361, 748.4365,
748.4369, 748.4371, 748.4397, 748.4401, 748.4403, 748.4465,
and 748.4469.
SUBCHAPTER A. PURPOSE AND SCOPE
40 TAC §748.1, §748.3
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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SUBCHAPTER B. DEFINITIONS AND
SERVICES
DIVISION 1. DEFINITIONS
40 TAC §748.41, §748.43
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§748.43. What do certain words and terms mean in this chapter?
The words and terms used in this chapter have the meanings assigned
to them under §745.21 of this title (relating to What do the follow-
ing words and terms mean when used in this chapter?), unless another
meaning is assigned in this section or unless the context clearly indi-
cates otherwise. The following words and terms have the following
meanings unless the context clearly indicates otherwise:
(1) Accredited college or university--An institution of
higher education accredited by one of the following:
(A) Southern Association of Colleges and Schools,
Commission on Colleges;
(B) Middle States Association of Colleges and Schools,
Commission on Higher Education;
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(C) New England Association of Schools and Colleges,
Commission on Institutions of Higher Education;
(D) North Central Association of Colleges and Schools,
The Higher Learning Commission;
(E) Northwest Commission on Colleges and Universi-
ties;
(F) Western Association of Schools and Colleges, Ac-
crediting Commission for Senior Colleges and Universities; or
(G) Western Association of Schools and Colleges, Ac-
crediting Commission for Community and Junior Colleges.
(2) Activity space--An area or room used for child activi-
ties.
(3) Adaptive functioning--Refers to how effectively a per-
son copes with common life demands and how well the person meets
standards of personal independence expected of someone in his partic-
ular age group, sociocultural background, and community setting.
(4) Adult--A person 18 years old or older.
(5) Caregiver--A person counted in the child/caregiver ra-
tio, whose duties include the direct care, supervision, guidance, and
protection of a child. This does not include a contract service provider
who:
(A) Provides a specic type of service to your operation
for a limited number of hours per week or month; or
(B) Works with one particular child.
(6) Certied lifeguard--A person who has been trained in
rescue techniques, life saving, and water safety by a qualied instructor
from a recognized organization that awards a certicate upon success-
ful completion of the training. A certied lifeguard ensures the safety
of persons by preventing and responding to water related emergencies.
(7) Child/caregiver ratio--The maximum number of chil-
dren for whom one caregiver can be responsible.
(8) Child in care--A child or a young adult who is currently
admitted as a resident of a general residential operation or residential
treatment center, regardless of whether the child is temporarily away
from the operation, as in the case of a child at school or at work. Unless
a child has been discharged from the operation, he is considered a child
in care.
(9) Child passenger safety seat system--An infant or child
passenger restraint system that meets the federal standards for crash-
tested restraint systems as set by the National Highway Trafc Safety
Administration.
(10) Counseling--A procedure used by professionals from
various disciplines in guiding individuals, families, groups, and com-
munities by such activities as delineating alternatives, helping to ar-
ticulate goals, processing feelings and options, and providing needed
information. This denition does not include career counseling.
(11) Days--Calendar days, unless otherwise stated.
(12) De-escalation--Strategies used to defuse a volatile sit-
uation, to assist a child to regain behavioral control, and to avoid a
physical restraint or other behavioral intervention.
(13) Department--The Department of Family and Protec-
tive Services (DFPS).
(14) Discipline--Guidance that is constructive or edu-
cational in nature and appropriate to the child’s age, development,
situation, and severity of the behavior.
(15) Disinfecting solution--A disinfecting solution may be:
(A) A self-made solution, prepared as follows:
(i) One tablespoon of regular strength liquid house-
hold chlorine bleach to each gallon of water used for disinfecting such
items as toys, eating utensils, and nonporous surfaces (such as tile,
metal, and hard plastics); or
(ii) One-fourth cup of regular strength liquid house-
hold chlorine bleach to each gallon of water used for disinfecting sur-
faces such as bathrooms, crib rails, diaper-changing tables, and porous
surfaces, such as wood, rubber or soft plastics; or
(B) A commercial product that meets the Environmen-
tal Protection Agency’s (EPA’s) standards for "hospital grade" germi-
cides (solutions that kill germs) that you must use according to label
directions.
(16) Emergency Behavior Intervention--Interventions
used in an emergency situation, including personal restraints, mechan-
ical restraints, emergency medication, and seclusion.
(17) Family members--An individual related to another in-
dividual within the third degree of consanguinity or afnity. For the
denitions of consanguinity and afnity, see Chapter 745 of this title
(relating to Licensing). The degree of the relationship is computed as
described in Government Code, §573.023 (relating to Computation of
Degree of Consanguinity) and §573.025 (relating to Computation of
Degree of Afnity).
(18) Field trip--A group activity conducted away from the
operation.
(19) Food service--The preparation or serving of meals or
snacks.
(20) Full-time--At least 30 hours per week.
(21) Garbage--Food or items that when deteriorating cause
offensive odors and/or attract rodents, insects, and other pests.
(22) General Residential Operation--A residential
child-care operation that provides child care for 13 or more chil-
dren or young adults. The care may include treatment services and/or
programmatic services. These operations include formerly titled
emergency shelters, operations providing basic child care, operations
serving children with mental retardation, and halfway houses. A
residential treatment center is not a general residential operation.
(23) Group of children--Children assigned to a specic
caregiver or caregivers. Generally, the group stays with the assigned
caregiver(s) throughout the day and may move to different areas
throughout the operation, indoors and out. For example, children who
are assigned to specic caregivers occupying a unit or cottage are
considered a group.
(24) Health-care professional--A licensed physician,
licensed registered nurse with appropriate advanced practice au-
thorization from the Texas Board of Nurse Examiners, a licensed
vocational nurse (LVN), licensed registered nurse (RN), or other
licensed medical personnel providing health care to the child within
the scope of his license. This does not include medical doctors or
medical personnel not licensed to practice in the United States.
(25) Human services eld--A eld of study that contains
coursework in the social sciences of psychology and social work in-
cluding some counseling classes focusing on normal and abnormal hu-
man development and interpersonal relationship skills from an accred-
ited college or university. Coursework in guidance counseling does not
apply.
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(26) Immediate danger--A situation where a prudent per-
son would conclude that bodily harm would occur if there were no im-
mediate interventions. Immediate danger includes a serious risk of sui-
cide, serious physical injury, or the probability of bodily harm resulting
from a child running away if under 10 years old chronologically or de-
velopmentally. Immediate danger does not include:
(A) Harm that might occur over time or at a later time;
or
(B) Verbal threats or verbal attacks.
(27) Infant--A child from birth through 17 months.
(28) Livestock--An animal raised for human consumption
or an equine animal.
(29) Living quarters--A structure or part of a structure
where a group of children reside, such as a building, house, cottage,
or unit.
(30) Non-ambulatory--A child that is only able to move
from place to place with assistance, such as a walker, crutches, a wheel-
chair, or prosthetic leg.
(31) Non-mobile--A child that is not able to move from
place to place, even with assistance.
(32) Operation--General residential operations and resi-
dential treatment centers.
(33) Person legally authorized to give consent--The person
legally authorized to give consent by the Texas Family Code or a person
authorized by the court.
(34) Physical force--Pressure applied to a child’s body that
reduces or eliminates the child’s ability to move freely.
(35) PRN--A standing order or prescription that applies
"pro re nata" or "as needed according to circumstances."
(36) Regularly--On a recurring, scheduled basis.
(37) Residential Treatment Center (RTC)--A residential
child-care operation for 13 or more children or young adults that
exclusively provides treatment services for children with emotional
disorders.
(38) Sanitize--A four-step process that must be followed in
the subsequent order:
(A) Washing with water and soap;
(B) Rinsing with clear water;
(C) Soaking in or spraying on a disinfecting solution for
at least 10 minutes. Rinsing with cool water only those items that a
child is likely to place in his mouth; and
(D) Allowing the surface or article to air-dry.
(39) School-age child--A child ve years old or older who
will attend school in August or September of that year.
(40) Seat belt--A lap belt and any shoulder strap included
as original equipment on or added to a motor vehicle.
(41) Service plan--A plan that identies a child’s basic and
specic needs and how those needs will be met.
(42) State or local re inspector--A re ofcial designated
by the city, county, or state government.
(43) State or local sanitation ofcial--A sanitation ofcial
designated by the city, county, or state government that is trained in
sanitary science to perform duties relating to education and inspections
in environmental sanitation.
(44) Substantial bodily harm--Physical injury serious
enough that a prudent person would conclude that the injury required
professional medical attention. It does not include minor bruising, the
risk of minor bruising, or similar forms of minor bodily harm that will
resolve healthily without professional medical attention.
(45) Toddler--A child from 18 months through 35 months.
(46) Treatment director--The person responsible for the
overall treatment program providing treatment services. A treatment
director may have other responsibilities and may designate treatment
director responsibilities to other qualied persons.
(47) Universal precautions--An approach to infection con-
trol where all human blood and certain human body uids are treated
as if known to be infectious for HIV, HBV, and other blood-borne
pathogens.
(48) Volunteer--A person who provides:
(A) Child-care services, treatment services, or pro-
grammatic services under the auspices of the operation without
monetary compensation, including a "sponsoring family;" or
(B) Any type of services under the auspices of the op-
eration without monetary compensation when the person has unsuper-
vised access to a child in care.
(49) Water activities--Activities related to the use of
splashing pools, wading pools, swimming pools, or other bodies of
water.
(50) Young adult--An adult whose chronological age is be-
tween 18 and 22 years, who is currently in a residential child-care op-
eration, and who continues to need child-care services.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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DIVISION 2. SERVICES
40 TAC §§748.61, 748.63, 748.65, 748.67, 748.69, 748.71,
748.73, 748.75
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
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governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§748.61. What types of services does Licensing regulate?
We regulate the following types of services:
(1) Child-Care Services--Services that meet a child’s basic
need for shelter, nutrition, clothing, nurture, socialization and interper-
sonal skills, care for personal health and hygiene, supervision, educa-
tion, and service planning;
(2) Treatment Services--In addition to child-care services,
a specialized type of child-care services designed to treat and/or support
children with:
(A) Emotional Disorders, such as mood disorders, psy-
chotic disorders, or dissociative disorders, and who demonstrate three
or more of the following:
(i) A Global Assessment Functioning of 50 or be-
low;
(ii) A current DSM diagnosis;
(iii) Major self-injurious actions, including recent
suicide attempts;
(iv) Difculties that present a signicant risk of
harm to self or others, including frequent or unpredictable physical
aggression; or
(v) A primary diagnosis of substance abuse or de-
pendency and severe impairment because of the substance abuse;
(B) Mental Retardation, who have an intellectual func-
tioning of 70 or below and are characterized by prominent, signicant
decits and pervasive impairment in one or more of the following ar-
eas:
(i) Conceptual, social, and practical adaptive skills
to include daily living and self care;
(ii) Communication, cognition, or expressions of af-
fect;
(iii) Self-care activities or participation in social ac-
tivities;
(iv) Responding appropriately to an emergency; or
(v) Multiple physical disabilities, including sensory
impairments;
(C) Pervasive Developmental Disorder, which is a cat-
egory of disorders (e.g. Autistic Disorder or Rett’s Disorder) charac-
terized by prominent, severe decits and pervasive impairment in one
or more of the following areas of development:
(i) Conceptual, social, and practical adaptive skills
to include daily living and self care;
(ii) Communication, cognition, or expressions of af-
fect;
(iii) Self-care activities or participation in social ac-
tivities;
(iv) Responding appropriately to an emergency; and
(v) Multiple physical disabilities including sensory
impairments; or
(D) Primary Medical Needs, who cannot live without
mechanical supports or the services of others because of non-tempo-
rary, life-threatening conditions, including the:
(i) Inability to maintain an open airway without as-
sistance. This does not include the use of inhalers for asthma;
(ii) Inability to be fed except through a feeding tube,
gastric tube, or a parenteral route;
(iii) Use of sterile techniques or specialized proce-
dures to promote healing, prevent infection, prevent cross-infection or
contamination, or prevent tissue breakdown; or
(iv) Multiple physical disabilities including sensory
impairments; and
(3) Additional Programmatic Services, which include:
(A) Emergency Care Services--A specialized type of
child-care services designed and offered to provide short-term child
care to children who, upon admission, are in an emergency constituting
an immediate danger to the physical health or safety of the child or
the child’s offspring;
(B) Transitional Living Program--A residential services
program designed to serve children 14 years old or older for whom
the service or treatment goal is basic life skills development toward
independent living. A transitional living program includes basic life
skills training and the opportunity for children to practice those skills.
A transitional living program is not an independent living program;
(C) Assessment Services Program--Services to provide
an initial evaluation of the appropriate placement for a child to ensure
that appropriate information is obtained in order to facilitate service
planning;
(D) Therapeutic Camp Services--A camping program
to augment an operation’s treatment services with an experiential cur-
riculum exclusively for a child with an emotional disorder who has
difculty functioning in his home, school, or community. Therapeutic
camp services are only available to children 13 years old and older; and
(E) Respite Child-Care Services--See §748.73 of this ti-
tle (relating to What are respite child-care services?).
§748.65. What children are eligible to participate in a transitional
living program?
(a) For a child to be eligible to participate in a transitional liv-
ing program, the child must:
(1) Be 14 years old or older; and
(2) Not be receiving therapeutic camp services.
(b) For a child to be eligible to receive the level of caregiver
supervision described in §748.1019 of this title (relating to What are
the supervision requirements for a transitional living program?) or
§748.1021 of this title (relating to When does a child who is in a tran-
sitional living program not need supervision?), the child must be 16
years old or older.
§748.67. What are the requirements for a transitional living pro-
gram?
A transitional living program must have a training program for children
that develops competency in the following areas:
(1) Health, general safety, and re safety practices;
(2) Money management;
(3) Transportation skills;
(4) Accessing community and other resources; and
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(5) Child health and safety, child development, and parent-
ing skills, if the child is a parent of a child living with him.
§748.71. May I have an independent living program?
Your operation may not provide an independent living program for a
child in care under 18 years old.
§748.73. What are respite child-care services?
Respite child-care services are planned alternative 24-hour care that an
operation provides for a child as part of the regulated child care.
§748.75. May I use or provide respite child-care services?
Only general residential operations that offer emergency care services
may provide respite child-care services. Other operations may not
provide respite child-care services, and no operation may use respite
child-care services. The purpose of respite child-care services is to
provide relief to a child’s biological or foster parent, not an employee.
Respite for an employee is provided through time off, vacations, holi-
days, and sick leave.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
SUBCHAPTER C. ORGANIZATION AND
ADMINISTRATION
DIVISION 1. PERMIT HOLDER
RESPONSIBILITIES
40 TAC §§748.101, 748.103, 748.105, 748.107, 748.109,
748.111
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§748.101. What are my responsibilities as the permit holder before I
begin operating?
Before you begin operating, you are responsible for:
(1) Ensuring that your operation is legally established to
operate within Texas and is complying with all applicable statutes;
(2) Establishing the governing body of the operation;
(3) Having a governing body that is responsible for, and
has authority over, the policies and activities of the operation;
(4) Having policies that clearly state the responsibilities of
the governing body; and
(5) Developing operational policies and procedures that
comply with or exceed the rules specied in this chapter, Chapter 42
of the Human Resources Code, Chapter 745 of this title (relating to
Licensing), and other applicable laws.
§748.103. What are my operational responsibilities as the permit
holder?
When you begin operating, you must:
(1) Designate a full-time child-care administrator who
meets the minimum qualications of §748.531 of this title (relating to
What qualications must a child-care administrator meet?);
(2) Operate according to the written policies and proce-
dures adopted by the governing body;
(3) Maintain true, current, accurate, and complete records
at your operation for us to review;
(4) Ensure that all required documentation is current, accu-
rate, and complete;
(5) Allow us to inspect your operation during its hours of
operation;
(6) Display your permit at the operation;
(7) Observe the conditions of your permit;
(8) Not offer unrelated types of services that conict or in-
terfere with the best interests of a child in care, a caregiver’s responsi-
bilities, or operation space. If you offer more than one type of service,
you must determine and document that no conict exists;
(9) Maintain liability insurance as required by the Human
Resources Code, §42.049;
(10) Comply with Chapters 42 and 43 of the Human Re-
sources Code and the rules of this chapter, and all other applicable laws
and rules of the Texas Administrative Code;
(11) Prepare the annual budget and controlling expendi-
tures to ensure the needs of the children are met; and
(12) Ensure that no member of the governing body, mem-
ber of the executive committee, member of management, or employee
is listed as a sustained controlling person.
§748.105. What responsibilities do I have for personnel policies and
procedures?
You must:
(1) Develop a written organizational chart showing the ad-
ministrative, professional, and stafng structures and lines of authority;
(2) Develop written job descriptions, including minimum
qualications and job responsibilities for each position;
(3) Develop written policies on the training requirements
for employees;
(4) Develop written policies on whether your operation
permits individual caregivers to take children away from the operation
for day or overnight visits. The policy must require obtaining the
parents’ written approval prior to allowing an overnight visit with
staff. The policy must also address the issues outlined in §748.685(e)
of this title (relating to What responsibilities does a caregiver have
when supervising a child or children?);
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(5) Ensure that personnel policies comply with personnel
requirements outlined in Subchapter F of Chapter 745 of this title (re-
lating to Background Checks);
(6) Report or ensure your employees report suspected
abuse, neglect, or exploitation as required by the Texas Family Code,
§261.401;
(7) Ensure that all employees and consulting, contracting,
and volunteer professionals who work with a child and others with ac-
cess to information about a child are informed in writing of their re-
sponsibility to maintain child condentiality; and
(8) Either adopt the model drug testing policy or have a
written drug testing policy that meets or exceeds the criteria in the
model policy provided in §745.4151 of this title (relating to What drug
testing policy must my residential child-care operation have?).
§748.109. May I exceed my operation capacity?
No, the number of children in your care must not exceed the capacity
stated on your permit. For the purpose of determining whether you
exceed your capacity, the number of children in your care includes a
caregiver’s own children who are at the operation, if they share general
living space, bedroom, and/or bathroom space with children in care,
and any children receiving respite child-care services at an operation
providing emergency care services.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 2. GOVERNING BODY
40 TAC §748.131, §748.133
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§748.131. What are the specic responsibilities of the governing
body?
The governing body is responsible for:
(1) Ensuring the operation remains scally sound;
(2) Overseeing and ensuring the management of the oper-
ation’s services and programs in compliance with your policies;
(3) Approving and having authority over the operational
policies and activities which must comply with rules of this chapter;
(4) Complying with the law, including Chapters 42 and 43
of the Human Resources Code, the applicable rules of this chapter, and
other applicable rules in the Texas Administrative Code;
(5) Ensuring that persons employed by or working at the
operation, any family members of the owner or governing body mem-
bers, paid consultants, or others who benet nancially from the oper-
ation, such as subcontractors or vendors, do not comprise a majority of
the voting members of the governing body:
(A) Operations that are granted a permit by us before
January 1, 2007, have two years to comply with this paragraph; and
(B) Operations that are granted a permit by us after Jan-
uary 1, 2007, have two years from the date the operation is licensed by
us to comply with this paragraph; and
(6) Carrying out governing body responsibilities assigned
in the policies and procedures.
§748.133. After a permit has been issued, what subsequent informa-
tion regarding my governing body must I provide to Licensing, and
when must I provide it?
You must provide to us in writing any change in:
Figure: 40 TAC §748.133
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 3. GENERAL FISCAL
REQUIREMENTS
40 TAC §748.161, §748.163
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§748.161. What are my scal requirements?
You must:
(1) Submit documentation of a 12-month budget of income
and expenses to us with the application for a new permit;
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(2) Submit documentation of reserve funds or available
credit at least equal to operating costs for the rst three months of
operation to us with the application for a new permit;
(3) Have predictable funds sufcient for the rst year of
operation;
(4) Demonstrate at all times that you have or will have suf-
cient funds to provide appropriate services for all children in care; and
(5) Account for a child’s money separately from the funds
of the operation. No child’s personal earnings, allowances, or gifts may
be used to pay for the child’s room and board, unless such a use is a part
of the child’s service plan and the child’s parent approves it in writing.
You must give or send the child’s money to the child, parent, or next
placement within 30 days of the child’s discharge.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 4. REQUIRED POSTINGS
40 TAC §748.191
The new section is adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new section implements HRC, §42.042.
§748.191. What items must I post at my operation?
The items listed below must be posted in a prominent and publicly
accessible place where employees, children, parents, and others may
easily view them at all times:
(1) Your permit;
(2) The Licensing notice Keeping Children Safe;
(3) Emergency and evacuation relocation plans posted in
each building and living quarters used by children; and
(4) A general daily schedule for routine activities for chil-
dren in care.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 5. POLICIES AND PROCEDURES
40 TAC §§748.231, 748.233, 748.235, 748.237, 748.239
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§748.231. What are the general requirements for my operation’s poli-
cies?
(a) The requirements for policies only apply to the operation’s
policies that are required or governed by this chapter.
(b) The policies must be written and they must indicate the
approval of the governing body, date of approval, and effective date.
(c) The policies must be clearly stated and comply with the
rules of this chapter.
(d) All employees must be aware of and follow your policies
and procedures. A copy of your policies and procedures must be main-
tained at the operation and available for employees’ review.
(e) All policies must be available for review by our staff and
your clients, upon request.
(f) You must report any signicant change to the policies to us
at least seven days before implementing the change.
(g) You must maintain copies of all current and previous poli-
cies for at least two years.
§748.235. What child-care policies must I develop?
You must develop policies that describe:
(1) Visitation rights between the child and family members
and the child and friends;
(2) The child’s rights to correspond by mail with family
members and friends, including any policies regarding mail restrictions
and receipt of electronic mail;
(3) The child’s rights to correspond by telephone with fam-
ily members and friends;
(4) The child’s rights to receive and give gifts to family,
friends, employees, or other children in care, including any restrictions
on gifts;
(5) Personal possessions a child is or is not allowed to have;
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(6) Emergency behavior intervention techniques if the use
of emergency behavior intervention is permitted in your operation. If
its use is not permitted, you must have a policy disallowing its use;
(7) Discipline policies, including techniques and methods
for ensuring the appropriateness of discipline techniques used with a
child. These policies and procedures must:
(A) Guide employees in methods used for discipline of
a child;
(B) Include measures for positive responses to appro-
priate behavior;
(C) Make clear that discipline of any type is inappropri-
ate and not permitted for infants; and
(D) Emphasize the importance of nurturing behavior,
stimulation, and promptly meeting the child’s needs;
(8) Any religious program or activity that you offer and
whether you require participation by children, if applicable;
(9) Transitional living policies, if you offer such a program;
(10) The plans for meeting the educational needs of each
child, including your educational program and required participation
by children, if applicable;
(11) When trips with caregivers away from the operation
are allowed and what protocols will be used;
(12) Program expectations and rules that apply to all chil-
dren;
(13) Child grievance procedures;
(14) The type and frequency of reports to parents;
(15) Procedures for routine and emergency diagnosis and
treatment of medical and dental problems;
(16) Routine health care relating to pregnancy and child-
birth, if you admit and/or care for a pregnant child; and
(17) Your plan for providing health-care services to a child
with primary medical needs;
(18) If applicable, the policy required by §748.3931(3) of
this title (relating to Are weapons, rearms, explosive materials, and
projectiles permitted at my operation?); and
(19) Written plans and procedures for handling disasters
and emergencies, such as re, severe weather, and transportation emer-
gencies. Employees must know the procedures for addressing disasters
and emergencies including evacuation procedures, supervision of chil-
dren, and contacting emergency help. The administrator or designee in
charge of the operation must know what action to take in responding to
a transportation emergency call. A copy of these plans and procedures
must be available for our staff to review.
§748.237. What emergency behavior intervention policies must I de-
velop if the use of emergency behavior intervention is permitted at my
operation?
At a minimum, you must develop written emergency behavior inter-
vention policies to implement the requirements in Subchapter N of this
chapter (relating to Emergency Behavior Intervention). The policies
must include the following:
(1) A complete description of emergency behavior inter-
ventions that you permit caregivers to use;
(2) The specic techniques that caregivers can use;
(3) The qualications for caregivers who assume the re-
sponsibility for emergency behavior intervention implementation, in-
cluding required experience and training, and an evaluation component
for determining when a specic caregiver meets the requirements of a
caregiver qualied in emergency behavior intervention. You must have
an on-going program to evaluate caregivers qualied in emergency be-
havior intervention and the use of emergency behavior interventions;
(4) Your requirements for and restrictions on the use of per-
mitted emergency behavior interventions;
(5) How you will meet the following requirements:
(A) Post the emergency behavior interventions that you
allow in a place where the children and clients can view them, or at
admission, provide the children and clients with a personal copy of the
operation’s emergency behavior intervention policies;
(B) During admission, explain and document the fol-
lowing to a child in a manner that the child can understand:
(i) Who can use emergency behavior intervention;
(ii) The actions a caregiver must rst attempt to
defuse the situation and avoid the use of emergency behavior inter-
vention;
(iii) The situations in which emergency behavior in-
tervention may be used;
(iv) The types of emergency behavior intervention
you authorize;
(v) When the use of emergency behavior interven-
tion must cease;
(vi) What action the child must exhibit to be released
from emergency behavior intervention;
(vii) The way to report an inappropriate emergency
behavior intervention;
(viii) The way to provide voluntary comments on
any emergency behavior intervention; and
(ix) The process for making comments on any emer-
gency behavior intervention, such as comments regarding the incident
that led to the emergency behavior intervention, the manner in which a
caregiver intervened, and the manner in which the child was the subject
or to which he was a witness. You may create a standardized form that
is easily accessible or give children the permission to submit comments
on regular paper; and
(C) At admission, requirements for obtaining each
child’s input on preferred de-escalation techniques that caregivers can
use to assist the child in the de-escalation process, and revisit this
information with the child and caregivers during each post emergency
behavior intervention discussion;
(6) Requirements that caregivers must attempt less restric-
tive and less intrusive emergency behavior interventions as preventive
measures and de-escalating interventions to avoid the need for the use
of emergency behavior intervention;
(7) Training for emergency behavior intervention. The pol-
icy must include a description of the emergency behavior interven-
tion training curriculum that meets the requirements in the rules of this
chapter, the amount and type of training required for different levels of
caregivers (if applicable), training content, and how the training will
be delivered; and
(8) Prohibitions for discharging or otherwise retaliating
against:
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(A) An employee, client, resident, or other person for
ling a complaint, presenting a grievance, or otherwise providing in
good faith information relating to the misuse of emergency behavior
intervention at the operation; or
(B) A client or resident because someone on behalf of
the client or resident les a complaint, presents a grievance, or other-
wise provides in good faith information relating to the misuse of emer-
gency behavior intervention at the operation.
§748.239. What policies must I develop if I use volunteers?
If you use volunteers, you must develop policies that:
(1) Include volunteer job descriptions and/or responsibili-
ties;
(2) Address volunteer qualications, screening and selec-
tion procedures, and orientation and training programs;
(3) Address supervision of volunteers; and
(4) Address visitation with children in care.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
SUBCHAPTER D. REPORTS AND RECORD
KEEPING
DIVISION 1. REPORTING SERIOUS
INCIDENTS AND OTHER OCCURRENCES
40 TAC §§748.301, 748.303, 748.305, 748.307, 748.309,
748.311, 748.313, 748.315
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042 and Texas Family
Code, §261.410.
§748.303. When must I report and document a serious incident?
(a) You must report and document the following types of seri-
ous incidents involving a child in your care. The reports must be made
to the following entities, and the reporting and documenting must be
within the specied time frames:
Figure: 40 TAC §748.303(a)
(b) If there is a serious incident involving an adult resident,
you do not have to report the incident to Licensing, but you must doc-
ument the incident. You do have to report the incident to law enforce-
ment, as outlined in the chart above. You also have to report the inci-
dent to the parents, if the adult resident is not capable of making deci-
sions about his own care.
(c) You must report and document the following types of se-
rious incidents involving your operation, an employee, a professional
level service provider, or a volunteer to the following entities within
the specied time frame:
Figure: 40 TAC §748.303(c)
§748.307. When must I report other occurrences?
You must report and document the following occurrences to the fol-
lowing entities within the specied time frame:
Figure: 40 TAC §748.307
§748.309. How do I make a report of a serious incident or occurrence
to Licensing?
(a) All serious incident reports must be made to the Child
Abuse Hotline; and
(b) Occurrences that are required to be reported to Licensing
in writing must be forwarded to your Licensing representative (See
§748.307(2) and (3) of this title (relating to When must I report other
occurrences?)).
§748.313. What additional documentation must I include with a writ-
ten serious incident report?
You must include the following additional documentation with a writ-
ten serious incident report, as applicable:
Figure: 40 TAC §748.313
§748.315. Where must I keep incident reports?
(a) You must keep the incident reports on le at the operation
for two years.
(b) You must permit Licensing to make a copy of incident re-
ports, as requested.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 2. OPERATION RECORDS
40 TAC §748.341
The new section is adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
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the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new section implements HRC, §42.042.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 3. PERSONNEL RECORDS
40 TAC §748.361, §748.363
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§748.361. Where must I maintain personnel records?
(a) You must maintain active personnel records at the opera-
tion.
(b) You must maintain archived personnel records at the oper-
ation and/or in a designated location, as long as they are available for
our review within 48 hours.
(c) You may archive entire closed personnel records electron-
ically.
(d) Your system for maintaining all personnel records must be
uniform throughout the operation.
(e) You must maintain a master list of active and archived per-
sonnel records and their location in the main ofce of the operation.
§748.363. What information must the personnel record of an em-
ployee include?
For each employee, the personnel record must include:
(1) Documentation showing the date of employment;
(2) Documentation showing how the person meets the min-
imum age and qualications for the position;
(3) A current job description;
(4) Evidence of any valid professional licensures, certica-
tions, or registrations the person must have to meet qualications for
the position, such as a current renewal card or a letter from the cre-
dentialing entity verifying that the person has met the required renewal
criteria;
(5) A copy of the record of tuberculosis screening con-
ducted prior to the person having contact with children in care show-
ing that the employee is free of contagious tuberculosis as provided in
§748.1583 of this title (relating to Who must have a tuberculosis (TB)
examination?);
(6) A notarized Licensing Afdavit for Applicants for Em-
ployment form as specied in Human Resources Code, §42.059;
(7) A statement signed and dated by the employee or care-
giver that he has read a copy of the:
(A) Operational policies; and
(B) Personnel policies;
(8) A statement signed and dated by the employee or care-
giver indicating that he must immediately report any suspected incident
of child abuse, neglect, or exploitation to the Child Abuse Hotline and
to the operation’s administrator or administrator’s designee;
(9) Proof of request for background checks;
(10) A copy of the valid driver’s license for each person
who transports a child;
(11) A record of training and training hours;
(12) Any documentation of the person’s tenure with the op-
eration; and
(13) The date and reason for the person’s separation, if ap-
plicable.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 4. CHILD RECORDS
40 TAC §§748.391, 748.393, 748.395, 748.397, 748.399,
748.401
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
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governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§748.391. What is an active child record?
An active child record consists of the child’s record for the most recent
12 months of service.
§748.393. How must I maintain an active child record?
(a) You must keep active child records at the operation where
the child is receiving services.
(b) On an on-going basis, you must ensure that each child’s
record:
(1) Includes the child’s full name and another method of
identifying the child, such as a client number;
(2) Includes documentation of known allergies and chronic
health conditions on the exterior of the child’s record or in another place
where the information is clearly visible to persons with access to the
record;
(3) Includes the date of each data entry and the name of the
employee who makes the data entry;
(4) Is kept accurate and current;
(5) Is locked and kept in a safe location; and
(6) Is kept condential as required by law.
§748.395. How current must a child’s record be?
All documentation must be in the record:
(1) No later than 30 days after the occurrence or event;
(2) Within 15 days from the end of the month for monthly
summaries; or
(3) As otherwise specied in this chapter.
§748.397. Who must consent to the release of a child’s record?
Unless you are releasing the record to the parents, to us, or as required
by law, you may not release any portion of a child’s record to any
agency, organization, or individual without the written consent of the
person legally authorized to consent to the release.
§748.401. How must I maintain a child’s record that is not active?
These records must be available for our review within 48 hours. Other-
wise, the records may be archived electronically or kept anywhere and
in any manner, as long as they are safe from damage or destruction.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 5. RECORD RETENTION
40 TAC §§748.431, 748.433, 748.435
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
SUBCHAPTER E. PERSONNEL
DIVISION 1. GENERAL REQUIREMENTS
40 TAC §§748.501, 748.503, 748.505, 748.507, 748.509
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§748.501. What must my written professional stafng plan include?
Your written and implemented professional stafng plan must:
(1) Demonstrate that the number, qualications, and re-
sponsibilities of professional positions, including the child-care admin-
istrator, are appropriate for the size and scope of your services and that
workloads are reasonable enough to meet the needs of the children in
care;
(2) Describe in detail the qualications, duties, responsi-
bilities, and authority of professional positions. For each position, the
plan must show whether employment is on a full-time, part-time, or
continuing consultative basis. For part-time and consulting positions,
the plan must specify the number of hours and/or frequency of services;
and
(3) Document your stafng patterns, including your
child/caregiver ratios, hours of coverage, and plans for providing
backup caregivers in emergencies.
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§748.505. What minimum qualications must all employees meet?
(a) An employee’s behavior or health status must not present
a danger to children in care.
(b) Each employee who is regularly or frequently present
while children are in care must:
(1) Meet the requirements in Subchapter F of Chapter 745
of this title (relating to Background Checks);
(2) Have a record of a tuberculosis screening showing the
employee is free of contagious TB as provided in §748.1583 of this
title (relating to Who must have a tuberculosis (TB) examination);
(3) Be physically, mentally, and emotionally capable of
performing assigned tasks and have the skills necessary to perform
assigned tasks; and
(4) Complete a notarized Licensing Afdavit for Applicants
for Employment form, as specied in Human Resources Code, §42.059.
§748.507. What general responsibilities do all employees have?
Regardless of whether the employee is counted in the child/caregiver
ratio, each employee must:
(1) Demonstrate competency, prudent judgment, and self-
control in the presence of children and when performing assigned re-
sponsibilities;
(2) Report suspected abuse, neglect, and exploitation to the
Child Abuse Hotline and to the designated employee or administrator;
and
(3) Know and comply with applicable rules of this chapter,
Chapter 42 of the Human Resources Code, Chapter 745 of this title
(relating to Licensing), and any other applicable laws.
§748.509. What are the requirements for tuberculosis screening?
Before having contact with children in care, all caregivers, employees,
volunteers, and contract service providers must be screened for tuber-
culosis as provided in §748.1583 of this title (relating to Who must
have a tuberculosis (TB) examination?).
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 2. CHILD-CARE ADMINISTRATOR
40 TAC §§748.531, 748.533, 748.535, 748.537, 748.539
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§748.533. Can a child-care administrator be an administrator for
two residential child-care operations?
(a) Except as provided in subsection (b) of this section, a child-
care administrator can be an administrator for two residential child-care
operations, including a child-placing agency, if:
(1) Both operations are in good standing with Licensing;
(2) The size and scope of the operations are manageable by
one person, which is claried in the written professional stafng plans;
(3) The child-placing agency, if applicable, is not manag-
ing more than 25 foster homes;
(4) The person also holds a valid Child-Placing Agency
Administrator License, if applicable; and
(5) The general residential operations and/or RTCs are con-
tiguous. A child-placing agency does not have to be contiguous.
(b) An operation that provides emergency care services must
designate an employee in the stafng plan that is solely responsible
for administering those services. This employee must have the experi-
ence and background to be able to perform the child-care administrator
responsibilities. See §748.535 of this title (relating to What responsi-
bilities must the child-care administrator designated to be responsible
for the on-site administration of the operation have?).
(c) An operation that provides an assessment services program
may designate their child-care administrator or another employee as
the person responsible for administering those services. The person
designated must:
(1) Be a Licensed Child-Care Administrator;
(2) Have a master’s degree in social work or a human ser-
vices eld from an accredited college or university and at least two
years of supervised child-placing experience. The degree must include:
(A) A minimum of nine credit hours in graduate level
courses that focus on family and individual function and interaction;
and
(B) At least 350 hours of formal, supervised eld place-
ment or practicum with a social service or human services agency; or
(3) Have a master’s degree in a human services eld and at
least three years of supervised child-placing experience.
§748.537. What must the system for ensuring that an employee is
available to handle emergencies include?
(a) A person designated to handle emergencies must be on call
and accessible to your caregivers.
(b) You must inform all caregivers and us of the system and
how to contact the person on call in case of an emergency.
(c) The employee is not required to be a Licensed Child-Care
Administrator.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Ofce of the Secretary of State on August 22, 2006.
TRD-200604431
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Gerry Williams
General Counsel
Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 3. PROFESSIONAL LEVEL
SERVICE PROVIDERS
40 TAC §§748.561, 748.563, 748.565, 748.567, 748.569,
748.571, 748.573, 748.575
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§748.563. What professional qualications must a professional level
service provider have in order to perform professional level service
activities?
(a) If you provide treatment services to 25 or more children
with emotional disorders, or if more than 30% of the children in your
care receive treatment services for emotional disorders, then a profes-
sional level service provider must have the following qualications:
Figure: 40 TAC §748.563(a)
(b) To provide services for any other children, a professional
level service provider must have the following qualications:
Figure: 40 TAC §748.563(b)
(c) A person who is a professional level service provider at
your operation on or before the effective date of these rules may have
the following qualications in lieu of those set forth in subsection (b)
of this section.
Figure: 40 TAC §748.563(c)
§748.569. Must I have health care professionals on staff or on con-
tract if I provide services to children with primary medical needs?
If you provide treatment services to 25 or more children with primary
medical needs or if more than 30% of the children in your care receive
treatment services for primary medical needs:
(1) You must have a licensed registered nurse on staff or on
contract to respond to emergencies, questions, or other medical issues.
A registered nurse must work during the day at the operation. A reg-
istered nurse in this position may be relieved on days off by a licensed
registered nurse or by a licensed vocational nurse with appropriate su-
pervision as dened in Tex. Occ. Code §301.353.
(2) You must arrange for:
(A) 24-hour availability of nursing, medical, and psy-
chiatric services;
(B) Licensed nursing services, including 24-hour nurs-
ing direction or supervision;
(C) Assistance with mobility;
(D) Routine adjustments or replacement of medical
equipment; and
(E) As needed, caregiver supervision of children during
the provision of medical and dental services.
(3) You must ensure that a physician on staff or on contract
recommends and approves services at each initial diagnosis and at each
review.
§748.571. What are the responsibilities of a registered nurse at an
operation that provides services to a child with primary medical needs?
The responsibilities of a registered nurse include:
(1) Performing a nursing assessment of the child to include
documentation of the child’s diagnosed medical needs and selection of
placement;
(2) Leading the service planning process for the child’s
care including registered nurse delegation of tasks or exemption from
the registered nurse delegation in compliance with 22 TAC, Chapters
224 and 225 of the Texas Board of Nurse Examiners rules;
(3) Directing the health care training of unlicensed care-
givers, such as care of a permanently placed feeding tube;
(4) Ensuring non-mobile children are turned every two
hours to increase circulation and to prevent bedsores or contractures,
unless medical orders are to the contrary. This procedure must be
documented in the child’s record;
(5) Reviewing medical records;
(6) Contacting other professionals, as needed, for the
child’s care;
(7) On-site visits for nursing assessments and child record
reviews, including compliance with written physician orders;
(8) Monitoring the implementation of the child’s service
plan; and
(9) Documenting outcomes for interventions used in the
child’s care.
§748.573. What are the requirements for other nursing personnel for
an operation that provides treatment services to 25 or more children
with primary medical needs, or for an operation in which more than
30% of the children in care receive treatment services for primary med-
ical needs?
Your nursing personnel must:
(1) Be awake and available at the operation on a 24-hour
basis;
(2) Be under the direction of a registered nurse who is li-
censed to practice in Texas; and
(3) Include a licensed vocational nurse or registered nurse.
§748.575. In what circumstances may a physician or registered nurse
(including an advanced practice registered nurse) delegate nursing
tasks to unlicensed caregivers?
The physician or registered nurse may delegate nursing tasks to unli-
censed caregivers only if all delegation criteria are met for the task to
be delegated, including, but not limited to:
(1) Compliance with 22 TAC, Chapters 224 and 225 of the
Texas Board of Nurse Examiners rules;
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(2) The nursing task is one that a reasonable and prudent
physician or registered nurse would nd is within the scope of sound
nursing judgment to delegate;
(3) The physician or registered nurse determines that the
nursing task can be properly and safely performed by the unlicensed
caregiver without jeopardizing the child’s welfare;
(4) The operation employing or contracting with the unli-
censed caregivers develops and follows a protocol, with input from a
physician or registered nurse, for the instruction and training of un-
licensed caregivers performing nursing tasks. The protocol must ad-
dress:
(A) An established mechanism for identifying those in-
dividuals to whom nursing tasks may be designated;
(B) The manner in which the instruction addresses the
complexity of the delegated task;
(C) The manner in which the unlicensed caregivers
demonstrate the competency of the delegated task; and
(D) The mechanism for re-evaluation of the compe-
tency;
(5) The training protocol recognizes that the nal decision
as to what nursing tasks can be safely delegated in any specic situa-
tion is within the specic scope of the physician’s or registered nurse’s
judgment; and
(6) A physician or registered nurse must instruct unli-
censed caregivers in performing nursing tasks.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 4. TREATMENT DIRECTOR
40 TAC §§748.601, 748.603, 748.605, 748.607
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 5. CAREGIVERS
40 TAC §§748.681, 748.683, 748.685
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§748.685. What responsibilities does a caregiver have when super-
vising a child or children?
(a) The caregiver is responsible for:
(1) Knowing which children they are responsible for;
(2) Child care services for each assigned child;
(3) Being aware of and accountable for each child’s on-go-
ing activity;
(4) Providing the level of supervision necessary to ensure
each child’s safety and well being, including auditory and/or visual
awareness of each child’s on-going activity as appropriate; and
(5) Being able to intervene when necessary to ensure each
child’s safety.
(b) In deciding how closely to supervise a child, the caregiver
must take into account:
(1) The child’s age;
(2) The child’s individual differences and abilities;
(3) The indoor and outdoor layout of the operation;
(4) Surrounding circumstances, hazards, and risks; and
(5) The child’s physical, mental, emotional, and social
needs.
(c) Caregivers must:
(1) Be aware of the children’s habits, interests, and any spe-
cial needs;
(2) Provide a safe environment;
(3) Cultivate developmentally appropriate independence in
children through planned but exible program activities;
(4) Positively reinforce children’s efforts and accomplish-
ments;
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(5) Ensure continuity of care for children by sharing with
incoming caregivers information about each child’s activities during
the previous shift and any verbal or written information or instructions
given by the parent or other professionals; and
(6) Implement and follow the children’s service plans.
(d) Caregivers that supervise a child receiving treatment ser-
vices for an emotional disorder must maintain daily progress notes for
the child. Caregivers must sign and date each progress note at the time
the progress note is completed.
(e) If a child or children are allowed overnight visits with staff,
the child(ren) must be properly fed, lodged, and supervised, and their
health, safety, and well-being protected. The person(s) responsible for
the child(ren) must be given information about obtaining emergency
medical care.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 6. CONTRACT STAFF AND
VOLUNTEERS
40 TAC §§748.721, 748.723, 748.725, 748.727, 748.729,
748.731
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§748.721. What are the requirements for a volunteer?
(a) You must maintain a personnel record for each volunteer.
(b) The personnel record must include a statement signed and
dated by the volunteer indicating he must immediately report any sus-
pected incident of abuse, neglect, or exploitation to the Child Abuse
Hotline and the operation’s administrator or administrator’s designee.
(c) If the volunteer provides short-term services through an
agency or an organization, you must determine that the organization
or agency’s policies meet the intent of these rules before the volunteer
can have contact with children.
§748.723. Are there additional requirements for a volunteer or con-
tractor that performs employee functions?
(a) A volunteer or contractor that performs any employee
function must meet the same requirements as an employee who
performs that function.
(b) You must maintain records documenting how these re-
quirements are met.
§748.731. Can I use a volunteer that is on probation, parole, or re-
ferred for community service through the courts?
No, a person that is not being compensated may not provide services to
an operation, if that person is on probation or parole, or is referred for
community services through the courts because of criminal activity,
including as an alternative to incarceration. This prohibition applies
even if the services do not involve contact with children in care.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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The new section is adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new section implements HRC, §42.042.
§748.801. What do certain words mean in this subchapter?
These words have the following meanings in this subchapter:
(1) CEU--Continuing education unit.
(2) CPR--Cardiopulmonary resuscitation.
(3) Hours--Clock hours.
(4) Instructor led training--Training that is characterized
by the communication and interaction that takes place between the stu-
dent and the instructor and must include an opportunity for the student
to timely interact with the instructor to obtain clarications and infor-
mation beyond the scope of the training materials, including answering
questions, providing feedback on skills practice, providing guidance or
information on additional resources, and proactively interacting with
students. Examples of this type of training include classroom training,
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on-line distance learning, video-conferencing, or other group learning
experiences.
(5) Self instructional training--Training that is designed to
be used by one individual working alone at his own pace to complete
lessons or modules. Examples of this type of training include computer
based training, written materials, or video training.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 2. ORIENTATION
40 TAC §748.831, §748.833
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 3. PRE-SERVICE EXPERIENCE
AND TRAINING
40 TAC §§748.861, 748.863, 748.865, 748.867, 748.869
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§748.863. What are the pre-service hourly training requirements for
caregivers and employees?
(a) Caregivers and certain employees must complete the fol-
lowing training hours before the noted time frame:
Figure: 40 TAC §748.863(a)
(b) You must document the completion of each training re-
quirement in the appropriate personnel record.
§748.867. Must I provide pre-service training to a caregiver or an
employee who has previously worked in an operation?
(a) A caregiver is exempt from completing the eight hours of
general pre-service training if he has been employed as a caregiver in a
general residential operation or residential treatment center during the
past 12 months.
(b) A caregiver or an employee working with children does
not have to complete the pre-service training regarding emergency be-
havior intervention if he:
(1) Has been employed in a general residential operation
or residential treatment center during the past 12 months;
(2) Has received training during the past 12 months in the
types of emergency behavior intervention used at your operation; and
(3) Can demonstrate knowledge and competency of the
training material both in writing and in physical techniques.
(c) You must document the exemption factors in the appropri-
ate personnel record.
§748.869. What are the instructor requirements for providing pre-
service training?
(a) A qualied instructor must deliver the pre-service training.
(b) The training must be instructor led.
(c) A health-care professional or a pharmacist must provide
training in administering psychotropic medication. The trainer must
assess each participant after the training to ensure that the participant
has learned the course content.
(d) To provide training in emergency behavior intervention
the:
(1) Instructor must be certied in a recognized method of
emergency behavior intervention, or be able to document knowledge
of:
(A) The emergency behavior intervention;
(B) The course material;
(C) Training delivery methods and techniques; and
(D) Training evaluation or assessment methods and
techniques; and
(2) Training must be competency-based and require partic-
ipants to demonstrate skill and competency at the end of the training.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 4. GENERAL PRE-SERVICE
TRAINING
40 TAC §§748.881, 748.883, 748.885
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§748.881. What curriculum components must be included in the gen-
eral pre-service training?
The general pre-service training curriculum must include the following
components:
(1) Topics appropriate to the needs of children for whom
the caregiver will be providing care, such as developmental stages of
children, fostering children’s self-esteem, constructive guidance and
discipline of children, strategies and techniques for monitoring and
working with these children, and age-appropriate activities for the chil-
dren;
(2) Measures to prevent, identify, treat, and report sus-
pected occurrences of child abuse (including sexual abuse), neglect,
and exploitation;
(3) Procedures to follow in emergencies, such as weather-
related emergencies, volatile persons, and severe injury or illness of a
child or adult;
(4) Preventing the spread of communicable diseases; and
(5) The location and use of re extinguishers and rst-aid
equipment.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 5. PRE-SERVICE TRAINING
REGARDING EMERGENCY BEHAVIOR
INTERVENTION
40 TAC §748.901, §748.903
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§748.903. If I allow the use of emergency behavior intervention, what
curriculum components must be included in the pre-service training
regarding emergency behavior intervention?
(a) If you allow the use of emergency behavior intervention, at
least 75% of the required hours of pre-service training regarding emer-
gency behavior intervention must focus on early identication of poten-
tial problem behaviors and strategies and techniques of less restrictive
interventions, including the components listed in §748.901 of this title
(relating to If I do not allow the use of emergency behavior interven-
tion, what curriculum components must be included in the pre-service
training regarding emergency behavior intervention?).
(b) The training does not have to address the use of any emer-
gency behavior intervention that your policies do not allow.
(c) The other four hours of the pre-service training curriculum
regarding emergency behavior intervention must include the following
components:
(1) Different roles and responsibilities of caregivers qual-
ied in emergency behavior intervention versus employees or volun-
teers who are not qualied in emergency behavior intervention;
(2) Escape and evasion techniques to prevent harm to the
child and caregiver without requiring the use of an emergency behavior
intervention;
(3) Safe implementation of the restraints and/or seclusion
techniques and procedures that are appropriate for the age and weight
of children served and permitted by the rules in this chapter and your
policies and procedures;
(4) The physiological impact of emergency behavior inter-
vention;
(5) The psychological impact of emergency behavior in-
tervention, such as ashbacks from prior abuse;
(6) How to adequately monitor the child during the ad-
ministration of an emergency behavior intervention to prevent injury
or death;
(7) Monitoring physical signs of distress and obtaining
medical assistance;
(8) Health risks for children associated with the use of spe-
cic techniques and procedures;
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(9) Drawings, photographs, or videos of each personal
or mechanical restraint permitted by your policy. For mechanical
restraints, this must include the manufacturer’s complete specica-
tions for each device permitted, an explanation of modications to
the manufacturer’s specications, and a copy of the approval of the
modication from a licensed psychiatrist; and
(10) Strategies for re-integration of children into the en-
vironment after the use of emergency behavior intervention, including
the debrieng of caregivers and the child.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 6. ANNUAL TRAINING
40 TAC §§748.931, 748.935, 748.937, 748.939, 748.941,
748.943, 748.945, 748.947, 748.949
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§748.931. What are the annual training requirements for caregivers
and employees?
Caregivers and certain employees must complete the following training
hours:
Figure: 40 TAC §748.931
§748.935. When must a person complete the annual training?
(a) Each person must complete the annual training:
(1) Within 12 months from the date of his employment;
and
(2) During each subsequent 12-month period.
(b) You have the option of prorating the person’s annual train-
ing requirements from the date of employment to the end of the calen-
dar year or the end of the agency’s scal year and then beginning a new
12-month period that coincides with the calendar or scal year.
§748.937. What types of hours or instruction can be used to complete
the annual training requirements?
(a) If the training complies with the other rules in this division
(relating to Annual Training), annual training may include hours or
CEUs earned through:
(1) Workshops or courses offered by local school districts,
colleges or universities, or Licensing;
(2) Conferences or seminars;
(3) Self-instructional training, excluding training on emer-
gency behavior intervention, rst-aid, and CPR;
(4) Planned learning opportunities provided by child-care
associations or Licensing;
(5) Planned learning opportunities provided by a profes-
sional contract service provider, child-care administrator, professional
level service provider, treatment director, or caregiver who meets min-
imum qualications in the rules of this chapter; or
(6) The hours attending college or a professional creden-
tialing or registry program.
(b) For annual training hours, you may count:
(1) The hours of annual training that a person received at
another general residential operation or residential treatment center, if
the person:
(A) Received the training within the time period you
are using to calculate the person’s annual training; and
(B) Provides documentation of the training;
(2) Annual emergency behavior intervention training;
(3) First-aid and CPR training;
(4) The hours of pre-service training that the person earns
in addition to the required pre-service hours. For example, if a per-
son completes 24 hours of pre-service emergency behavior interven-
tion training, and is required to obtain 16 hours, that person may count
eight of the hours toward annual training requirements;
(5) Half of the hours spent developing initial training cur-
riculum that is relevant to the population of children served. No addi-
tional credit hours for training curriculum development are permitted
for repeated training sessions; and
(6) One-fourth of the hours spent updating and making re-
visions to training curriculum that is relevant to the population of chil-
dren served.
(c) For annual training hours, you may not count:
(1) Orientation training;
(2) Pre-service training;
(3) The hours involved in case stafngs and conferences
with the supervisor; or
(4) The hours presenting training to others.
(d) No more than one-third of the required annual training
hours may come from self-instructional training.
(e) If a person earns more than the minimum number of train-
ing hours required during a particular year, the person can carry over
to the next year a maximum of 10 training hours.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Ofce of the Secretary of State on August 22, 2006.
TRD-200604441
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Gerry Williams
General Counsel
Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 7. FIRST-AID AND CPR
CERTIFICATION
40 TAC §§748.981, 748.983, 748.985, 748.987, 748.989
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§748.987. What must the rst-aid and CPR training include?
(a) First-aid and CPR training and re-certication must con-
sist of a curriculum that includes both written and hands-on skill-based
instruction, practice (for CPR, the practice is through the use of a CPR
mannequin), and testing.
(b) CPR training and recertication must include CPR for
children and adults. For operations that care for infants and/or admit
children with infants, the training must also include CPR for infants.
§748.989. What documentation must I maintain for rst-aid and CPR
certication?
(a) You must document the completion of each training re-
quirement in the appropriate personnel records. The documentation
may be a certicate, letter, or a statement of successful completion,
that is signed and dated, from the training source. A photocopy of the
original rst-aid and/or CPR certicate or letter may be maintained in
the personnel record, as long as the employee can provide an original
document upon request by Licensing.
(b) The documentation must include the following informa-
tion:
(1) The participant’s name;
(2) Date of the training;
(3) Title or subject of the training;
(4) The trainer’s name and qualications;
(5) The expiration date of the certication as determined
by the organization providing the certication; and
(6) Length of the training in hours.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
SUBCHAPTER G. CHILD/CAREGIVER
RATIOS
40 TAC §§748.1001, 748.1003, 748.1005, 748.1007,
748.1009, 748.1011, 748.1013, 748.1015, 748.1017, 748.1019,
748.1021, 748.1023
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
SUBCHAPTER H. CHILD RIGHTS
40 TAC §§748.1101, 748.1103, 748.1105, 748.1107, 748.1109,
748.1111, 748.1113, 748.1115, 748.1117, 748.1119
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§748.1101. What rights does a child in care have?
(a) A child’s rights are cumulative of any other rights granted
by law or other Licensing rules.
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(b) You must adhere to the child’s rights, including:
(1) The right to appropriate care and treatment in the least
restrictive setting available that can meet the child’s needs;
(2) The right to be free from discrimination on the basis of
gender (if your operation accepts both genders), race, religion, national
origin, or sexual orientation;
(3) The right to have physical, emotional, developmental,
educational, social, and religious needs met;
(4) The right to be free of abuse, neglect, and exploitation
as dened in Texas Family Code, §261.401;
(5) The right to be free from any harsh, cruel, unusual,
unnecessary, demeaning, or humiliating punishment, which includes:
(A) Shaking the child;
(B) Subjecting the child to corporal punishment;
(C) Threatening the child with corporal punishment;
(D) Any unproductive work that serves no purpose ex-
cept to demean the child, such as moving rocks from one pile to another
or digging a hole and then lling it in;
(E) Denying the child food, sleep, toileting facilities,
mail, or family visits as punishment;
(F) Subjecting the child to remarks that belittle or
ridicule the child or the child’s family; and
(G) Threatening the child with the loss of placement or
shelter as punishment;
(6) The right to discipline that is appropriate to the child’s
age and developmental level;
(7) The right to have restrictions or disciplinary conse-
quences explained when the measures are imposed;
(8) The right to a humane environment, including any
treatment environment that provides reasonable protection from harm
and appropriate privacy for personal needs;
(9) The right to receive educational services appropriate to
the child’s age and developmental level;
(10) The right to training in personal care, hygiene, and
grooming;
(11) The right to reasonable opportunities to participate in
community functions, including recreational and social activities such
as Little League teams, Girl Scouts and Boy Scouts, and extracurricular
school activities outside of the operation, if appropriate;
(12) The right to have adequate personal clothing, which
must be suitable to the child’s age and size and comparable to the cloth-
ing of other children in the community;
(13) The right to have personal possessions at the child’s
placement and to acquire additional possessions within reasonable lim-
its;
(14) The right to be provided with adequate protective
clothing against natural elements such as rain, snow, wind, cold, sun,
and insects;
(15) The right to maintain regular contact with family
members unless the child’s best interest, appropriate professionals, or
court necessitates restrictions;
(16) The right to send and receive uncensored mail, to have
telephone conversations, and to have visitors, unless the child’s best
interest, appropriate professionals, or court order necessitates restric-
tions;
(17) The right to hire independent mental health-care pro-
fessionals, medical professionals, and attorneys at the child’s own ex-
pense;
(18) The right to be compensated for any work done for
the operation as part of the child’s service plan or vocational training,
with the exception of assigned routine duties that relate to the child’s
living environment, such as cleaning his room or other chores, or work
assigned as a disciplinary measure;
(19) The right to have personal earnings, allowances, pos-
sessions, and gifts as the child’s personal property;
(20) The right to be able to communicate in a language
or any other means that is understandable to the child at admission or
within a reasonable time after an emergency admission of a child, if
applicable, such as having a plan for an interpreter, having at least one
person at the operation at all times who can communicate with the child
in the child’s own language, or other means to communicate with the
child in the child’s own language;
(21) The right to condential care and treatment;
(22) The right to consent in writing before performing any
publicity or fund raising activity for the operation, including the use of
his photograph;
(23) The right not to be required to make public statements
acknowledging his gratitude to the operation;
(24) The right not to receive unnecessary or excessive
medication;
(25) The right to have a comprehensive service plan that
addresses the child’s needs, including transitional and discharge plan-
ning;
(26) The right to participate in the development and review
of the child’s service plan within the limits of the child’s comprehension
and ability to manage the information;
(27) The right to receive emotional, mental health, or
chemical dependency treatment separate from adults (other than young
adults) who are receiving services;
(28) The right to receive appropriate treatment for physical
problems that affect the child’s treatment or safety; and
(29) The right to report abuse, neglect, exploitation, or vi-
olation of personal rights without fear of punishment, interference, co-
ercion, or retaliation.
§748.1103. How must I inform a child and the child’s parents of their
rights?
(a) Within seven days after you admit a child into your oper-
ation, you must review the child’s rights with the child and a child’s
parent, unless the parent’s consent is not required. You must also pro-
vide the child and a child’s parent with a written copy of the child’s
rights.
(b) Child rights must be written in:
(1) Simple, non-technical terms; and
(2) English, unless the person does not understand English.
The child’s rights must be written in the person’s primary language, if
possible.
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(c) If the person you are informing has a visual or auditory
impairment, you must explain the child’s rights in a manner that is
understandable to the person.
(d) The person you are informing of the child’s rights must
sign a statement indicating that the person has read and understands
these rights. You must put the signed copy in the child’s record.
§748.1105. What provisions must I make for a child’s personal care?
You must provide the child with:
(1) Reasonable opportunities to select his clothing as out-
lined in your policies; and
(2) Appropriate equipment and supplies for personal care,
hygiene, and grooming.
§748.1107. What right does a child have regarding contact with his
parent(s)?
(a) You must allow contact between a child and his parent(s)
whose parental rights have not been terminated according to:
(1) Your policies; and
(2) The provisions of a court order or any visitation agree-
ments.
(b) You must document in the child’s record:
(1) Any plans for contact between the child and a parent;
and
(2) Any decision to limit contact with a parent.
(c) Before the service planning team, treatment director, or
professional level service provider can temporarily restrict ongoing
contacts or communication between the child and a parent, you must:
(1) Explain the reasons for the restrictions to the child and
the child’s parent; and
(2) Document the reasons in the child’s record.
(d) Restrictions imposed by you that continue for more than
30 days must be re-evaluated monthly by a professional level service
provider, who also must:
(1) Explain the reasons for the continued restrictions to the
child and the child’s parents; and
(2) Document the reasons in the child’s record.
(e) If you limit communications or visits with a parent for
practical reasons, such as geographical distance or expense, you must
discuss the limits with the child and the child’s parents. You must doc-
ument the limits in the child’s record.
§748.1109. What right does a child have regarding contact with sib-
lings?
(a) A child must have a reasonable opportunity for sibling
visits and contacts in an effort to preserve sibling relationships.
(b) You must address plans for sibling visits and contacts in
the child’s record.
(c) When contact is restricted or not allowed, you must in-
clude justication in the service plan and service plan reviews and up-
dates. If a restriction imposed by you lasts more than 90 days, you must
document the justication for continuing the restriction in the child’s
record at least every 90 days.
(d) If barriers to visits exist, such as unavoidable geographic
distance and expense issues, the operation must make provisions for
sibling contact through letters, telephone calls, or some other means.
§748.1111. What right to privacy does a child have in his contact with
others?
(a) Except as determined by the child’s service planning team,
treatment director, professional level service provider, or parent, you
may not:
(1) Open or read the child’s incoming or outgoing mail, in-
cluding electronic mail, unless necessary to assist the child with reading
or writing; or
(2) Listen to or screen the child’s telephone calls unless
the child needs assistance with using the telephone.
(b) You must document in the child’s record:
(1) Any reason for restricting the child’s mail or telephone
calls; and
(2) A list of the mail or telephone calls that you restrict.
(c) You must inform the child and his parent about restrictions
you place on the child.
(d) Restrictions that continue for more than 30 days must be
re-evaluated monthly by a professional level service provider, who also
must:
(1) Explain the reasons for the continued restrictions to the
child; and
(2) Document the reasons in the child’s record.
§748.1113. Under what circumstances may I conduct a search for
prohibited items or items that endanger a child’s safety?
(a) A child’s possessions must be free of unreasonable
searches and unreasonable removal of personal items.
(b) You may search a child, his possessions, or his room only
when you have reasonable suspicion:
(1) Of the presence of a prohibited item or an item that
endangers the child’s safety;
(2) That the child made suicidal threats or threatened to
hurt himself or others; or
(3) That the child was involved in theft.
(c) Only a caregiver of the same gender as the child may con-
duct a search that involves the removal of clothing, other than outer
clothing, such as coats, jackets, hats, gloves, shoes, or socks.
(d) If a search involves the removal of clothing (other than
outer clothing), a second caregiver must witness the search.
(e) The caregiver must ensure that other children do not wit-
ness a search that involves the removal of clothing, other than outer
clothing.
§748.1117. What must I document regarding a search?
You must document the following in the child’s record when you con-
duct a search under §748.1113 of this title (relating to Under what cir-
cumstances may I conduct a search for prohibited items or items that
endanger a child’s safety?):
(1) The date of the search;
(2) The name of the child;
(3) Reason for the search;
(4) A description of what you searched;
(5) The clothing removed, if applicable;
(6) The name of the caregivers conducting the search;
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(7) The name of the witness, if applicable;
(8) The results of the search; and
(9) The resolution of the issue with the child, including in-
creased supervision, additional therapy, or disciplinary consequences.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
SUBCHAPTER I. ADMISSION, SERVICE
PLANNING, AND DISCHARGE
DIVISION 1. ADMISSION
40 TAC §§748.1201, 748.1203, 748.1205, 748.1207,
748.1209, 748.1211, 748.1213, 748.1215, 748.1217, 748.1219,
748.1221, 748.1223, 748.1225, 748.1227
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§748.1201. May children receiving different types of service live in
the same living quarters?
(a) Except as provided by subsection (c) of this section, chil-
dren receiving different types of service may reside in the same living
quarters as long as:
(1) A professional level service provider completes an
evaluation of the living quarters for each child that you place in the
living quarters; and
(2) In each evaluation, the professional level service
provider ensures that:
(A) There is no conict of care with the best interests
of any of the children placed in the living quarters;
(B) Placing the child with different service or treatment
needs in the living quarters will not adversely impact the other children
in the living quarters;
(C) The number of children in the living quarters is
appropriate at all times based on the needs of all children in the living
quarters;
(D) Caregivers can appropriately supervise all children
in the living quarters at all times; and
(E) You can meet the needs of all children in the living
quarters.
(b) If the treatment or service needs of any children in the
living quarters changes, the professional level service provider must
evaluate the needs of each child in the living quarters to ensure there is
no conict of care.
(c) Children admitted for emergency care services must have
separate living quarters, such as a separate wing of an operation, or a
separate cottage. Children admitted for emergency care services must
not be combined with children in non-emergency care for routine and
daily activities, except children receiving regulated respite child-care
services.
§748.1203. What children may I admit?
(a) You may only admit children who meet your admission
policy guidelines and whose needs you can meet. If you adopt a change
in your admission policies that requires a change in the conditions of
your permit, you must request an amendment to your permit with us.
You can only accept:
(1) The maximum number of children specied on your
permit;
(2) Children whose age and gender are specied on your
permit; and
(3) Children needing the types of services that are specied
on your permit.
(b) Each placement must meet the child’s physical, medical,
recreational, educational, and emotional needs as identied in the
child’s admission assessment.
§748.1205. What information must I document in the child’s record
at admission?
(a) You must include the following in the child’s record at
admission:
(1) The child’s name, gender, race, religion, date of birth,
and birthplace;
(2) Court orders establishing who is the managing conser-
vator for the child, if applicable;
(3) The name, address, and telephone number of the man-
aging conservator, the primary caregivers for the child, any person with
whom the child is allowed to leave the operation, and any other individ-
ual who has the legal authority to consent to the child’s medical care;
(4) The names, addresses, and telephone numbers of bio-
logical or adoptive parents, unless parental rights have been terminated;
(5) The names, addresses, and telephone numbers of sib-
lings;
(6) The date of admission;
(7) Medication the child is taking;
(8) The child’s immunization record;
(9) Allergies, such as food, medication, sting, and skin al-
lergies;
(10) Chronic health conditions, such as asthma or diabetes;
(11) Known contraindications to the use of restraint;
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(12) Identication of the child’s treatment needs, if appli-
cable, and any additional treatment services or programmatic services
the child is receiving; and
(13) A copy of the placement agreement, if applicable.
(b) If you admit a child for emergency care services, you must
document the information:
(1) Regarding immediate danger in the child’s record upon
admission; and
(2) In subsection (a) of this section within 72 hours after
you admit the child. If any information is not available within that time
frame, you must document in the child’s record reasonable efforts made
to obtain the information.
(c) For emergency admissions, as opposed to a child receiving
emergency care services, you must meet the requirements in Division
2 of this subchapter (relating to Emergency Admission).
§748.1209. What orientation must I provide a child?
(a) Within seven days of admission, you must provide orien-
tation to each newly admitted child who is not an infant or a toddler.
You must gear orientation to the intellectual level of the child.
(b) For a child functioning at a school age level, orientation
must include information about your policies on the following:





(5) Personal possessions, including any limits placed on
the possessions the child may or may not have;
(6) Emergency behavior intervention, including your poli-
cies and practices on the use of personal restraint;
(7) Discipline;
(8) The religious program and practices;
(9) The educational program;
(10) Trips away from the operation;
(11) Program expectations and rules; and
(12) Grievance procedures.
(c) For a child functioning above toddler age and below school
age, orientation must include as many of the items in subsection (b) of
this section as possible.
(d) You must document in the child’s record when the orien-
tation occurred, any items that the orientation did not include, and the
reason that the orientation did not include that item.
§748.1211. What information must I share with the parent at the time
of placement?
(a) The parent must be able to determine whether your pro-
gram and/or practices are appropriate for the child and can meet the
child’s needs.
(b) At admission, you must review and provide written mate-
rials to the parent placing the child that explain:
(1) Information about the policies that you would present
a child during orientation;
(2) Your policies regarding the:
(A) Use of volunteers or sponsoring families;
(B) Type and frequency of notications made to par-
ents; and
(C) Involvement of the child in any publicity and/or
fund raising activity for the operation; and
(3) The parent’s right to refuse to or withdraw consent for
a child to participate in:
(A) Research programs; and/or
(B) Publicity and/or fund raising activities for the op-
eration.
§748.1213. What information must I provide caregivers when I admit
a child?
(a) By the day you admit the child for care, you must provide
caregivers responsible for the child’s care with information about the
child’s immediate needs such as enrolling the child in school or obtain-
ing needed medical care or clothing.
(b) You must inform appropriate caregivers of any special
needs, such as medical or dietary needs or conditions.
§748.1215. When must I complete the admission assessment?
(a) You must complete a non-emergency admission assess-
ment according to the time frames required in §748.1217 of this title
(relating to What information must an admission assessment include?).
For an emergency admission assessment, see §748.1269 of this title (re-
lating to For an emergency admission, when must I complete all of the
requirements of an admission assessment?).
(b) A professional level service provider must sign and date
each assessment, which must be in the child’s record.
§748.1217. What information must an admission assessment in-
clude?
(a) An admission assessment must provide an initial evalua-
tion of the appropriate placement for a child and ensure that you obtain
the information necessary for you to facilitate service planning.
(b) Prior to a child’s non-emergency admission, an admission
assessment must be completed which includes:
(1) The child’s legal status;
(2) A description of the circumstances that led to the
child’s referral for substitute care;
(3) A description of the child’s behavior, including appro-
priate and maladaptive behavior, and any high-risk behavior posing a
risk to self or others;
(4) Any history of physical, sexual, or emotional abuse or
neglect;
(5) Current medical and dental status, including the avail-
able results of any medical and dental examinations;
(6) Current mental health and substance abuse status, in-
cluding available results of any psychological or psychiatric examina-
tion;
(7) The child’s current developmental level of functioning;
(8) The child’s current educational level and any school
problems;
(9) Any applicable requirements of §748.1219 of this title
(relating to What are the additional admission requirements when I ad-
mit a child for treatment services?);
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(10) Documentation indicating efforts made to obtain any
of the information in paragraphs (1) - (9) of this subsection, if any
information is not obtainable;
(11) The services you plan to provide to the child;
(12) Immediate goals of placement;
(13) The parent’s expectations for placement, duration of
the placement, and family involvement;
(14) The child’s understanding of the placement;
(15) A determination of whether you can meet the imme-
diate needs of the child; and
(16) A rationale for the appropriateness of the admission.
(c) Prior to completing a child’s initial service plan, the fol-
lowing information must be added to the admission assessment:
(1) The child’s social history. The history must include
information about past and existing relationships with the child’s birth
parents, siblings, extended family members, and other signicant
adults and children, and the quality of those relationships with the
child;
(2) A description of the child’s home environment and
family functioning;
(3) The child’s birth and neonatal history;
(4) The child’s developmental history;
(5) The child’s mental health and substance abuse history;
(6) The child’s school history, including the names of pre-
vious schools attended and the dates the schools were attended, grades
earned, and special achievements;
(7) The child’s history of any other placements outside the
child’s home, including the admission and discharge dates and reasons
for placement;
(8) The child’s criminal history, if applicable;
(9) The child’s skills and special interests;
(10) Documentation indicating efforts made to obtain any
of the information in paragraphs (1) - (9) of this subsection, if any
information is not obtainable;
(11) The services you plan to provide to the child, includ-
ing long-range goals of placement;
(12) Recommendations for any further assessments and
testing;
(13) A recommended behavior management plan;
(14) A determination of whether you can meet the needs
of the child, based on an evaluation of the child’s special strengths and
needs; and
(15) A rationale for the appropriateness of the admission.
(d) You must attempt to obtain a signed authorization, so you
can subsequently request in writing materials from the child’s current
or most recent placement, such as the admission assessment, profes-
sional assessments, and the discharge summary. You must consider
information from these materials when you complete your admission
assessment if they are made available to you.
(e) This rule does not apply to children receiving emergency
care services. See §748.4231 of this title (relating to What information
must an admission assessment include for a child needing emergency
care services?).
§748.1219. What are the additional admission requirements when I
admit a child for treatment services?
When you admit a child for treatment services, you must do the fol-
lowing, as applicable:
Figure: 40 TAC §748.1219
§748.1221. What must I do if I cannot obtain the required information
for an admission assessment?
(a) You must make reasonable efforts to obtain all required
information.
(b) If you and the child’s parent determine that attempting to
get information at the time of placement would not be in the child’s best
interests, you may postpone attempting to acquire the information.
(c) In the child’s admission assessment, you must document
why a:
(1) Particular piece of information is unavailable; or
(2) Delay in obtaining a piece of information is necessary,
including efforts made to obtain the information.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 2. EMERGENCY ADMISSION
40 TAC §§748.1261, 748.1263, 748.1265, 748.1269, 748.1271
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§748.1263. What constitutes an emergency admission to my opera-
tion?
You may admit a child on an emergency basis if the child:
(1) Is being removed from a situation involving alleged
abuse or neglect;
(2) Is an alleged perpetrator of abuse and cannot be served
in the child’s current placement due to his perpetrating behaviors;
(3) Displays behavior that is an immediate danger to him-
self or others and cannot function or be served in his current setting;
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(4) Is abandoned and after exercising reasonable efforts,
the child’s identity cannot be immediately determined. The efforts
made to obtain information on the child’s identity must be documented
in the child’s record;
(5) Is removed from his home or placement, and there is
an immediate need to nd a residence for the child;
(6) Is released to your authorized emergency care program
by a law enforcement or juvenile probation ofcer; or
(7) Is without adult care.
§748.1265. May I take possession of a child through a law enforce-
ment or juvenile probation ofcer?
You may take possession of a child from a law enforcement or juvenile
probation ofcer only if you meet the requirements of Division 7, Sub-
chapter H of Chapter 745 of this title (relating to Taking Possession of
a Child Through Law Enforcement or a Juvenile Probation Ofcer).
§748.1269. For an emergency admission, when must I complete all
of the requirements for an admission assessment?
(a) For an emergency admission, you must complete all of
the requirements (see Division 1 of this subchapter (relating to Admis-
sion)) for an admission assessment within 40 days from the date of the
child’s admission.
(b) In an emergency admission of a child receiving treatment
services, the child must not continue in care for more than 30 days af-
ter the date of admission or 10 days after the date of admission for a
residential treatment center, unless the child has received the psycho-
logical, psychiatric, psychometric, or physician’s evaluation that is re-
quired by §748.1219 of this title (relating to What are the additional
admission requirements when I admit a child for treatment services?),
and the evaluation indicates manifestations of the disorder requiring
treatment services. All evaluations must be signed, dated, and docu-
mented in the child’s record.
§748.1271. At the time of an emergency admission, what information
must I document in the child’s record at admission?
At the time of the emergency admission you must document in the
child’s record:
(1) A brief description of the circumstances necessitating
the emergency admission;
(2) The date of admission;
(3) Any allergies, such as food, medication, sting, and skin
allergies;
(4) Any chronic health conditions, such as asthma or dia-
betes;
(5) Known contraindications to the use of restraint; and
(6) For the purpose of providing treatment services:
(A) A brief description of the child’s history;
(B) The child’s current behavior; and
(C) Your evaluation of how the placement will meet the
child’s needs and best interests.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 3. EDUCATIONAL SERVICES
40 TAC §§748.1301, 748.1303, 748.1305
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§748.1301. What responsibilities do I have for the education of a
child in care?
(a) You must arrange an appropriate education for each child,
including:
(1) Ensuring the child in care attends an educational facil-
ity or program that is approved or accredited by the Texas Education
Agency, the Southern Association of Colleges and Schools, the Texas
Private School Accreditation Commission or by the out-of-state school
district funding the child;
(2) Ensuring a school-age child has the training and edu-
cation in the least restrictive setting necessary to meet the child’s needs
and abilities;
(3) Ensuring a child in care attends an educational facility
or program that implements a special education student’s individual
education plan (IEP); and
(4) Advocating that a school-age child receives the educa-
tional and related services to which he is entitled under provisions of
federal and state law and regulations.
(b) For children receiving treatment services you must desig-
nate a liaison between the agency and the child’s school.
§748.1303. What responsibilities do I have for a child’s individual
educational needs?
You must:
(1) Review report cards and other information received
from teachers or school authorities with the child and provide neces-
sary information to caregivers;
(2) Counsel and assist the child regarding adequate class-
room performance;
(3) Permit, encourage, and make reasonable efforts to in-
volve the child in extracurricular activities to the extent of the child’s
interests and abilities and in accordance with the child’s service plan;
(4) Provide a quiet, well-lighted space for the child to
study and allow regular times for homework and study;
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(5) Know what emergency behavior interventions are per-
mitted and being used with the child;
(6) Request IEP meetings if concerned with the child’s ed-
ucational program or if the child does not appear to be making progress;
and
(7) Attend IEP meetings and other school stafngs and
conferences to represent the child’s educational best interests, includ-
ing the child being evaluated for and provided with related services
needed to benet from educational services, and positive behavior sup-
ports designed to decrease the need for negative disciplinary techniques
or interventions.
§748.1305. If I have an educational program, what information must
I provide to a child’s parent about that program?
If you have an educational program, you must include the following
information in the discussion and in the written material you give to
parents when you admit the child:
(1) The name of any educational program operated on the
premises of your operation;
(2) Whether the program is accredited;
(3) Whether the Texas Education Agency has approved the
program;
(4) Whether the educational course work is transferable to
public schools; and
(5) The credentials of the teachers, if the teachers are not
approved and regulated by the State Board of Educator Certication
(SBEC).
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 4. SERVICE PLANS
40 TAC §§748.1331, 748.1333, 748.1335, 748.1337,
748,1339, 748.1341, 748.1343, 748.1345, 748.1347, 748.1349,
748.1351
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§748.1331. What are the requirements for a preliminary service
plan?
(a) You must complete a preliminary service plan that ad-
dresses the immediate needs of a child, such as enrolling the child in
school or obtaining needed medical care or clothing, within 72 hours
of the child’s admission.
(b) In addition, for a child receiving treatment services the
preliminary service plan must include:
(1) A description of the child’s immediate treatment and
care needs;
(2) A description of the child’s immediate educational,
medical, and dental needs, including possible side effects of medica-
tions or treatment prescribed to the child;
(3) A description of how you will meet the child’s needs,
including any necessary increased supervision or follow-up actions of
possible side effects of medication or treatment provided to the child;
(4) The identication of any issues or concerns the child
may have that could escalate a child’s behavior. Identication of a
child’s issues or concerns must serve to avoid the use of unnecessary
emergency behavior interventions with the child. Child concerns may
include issues with food, eye contact, physical touch, personal prop-
erty, or certain topics; and
(5) A designation of who will be responsible for meeting
each of the child’s needs.
(c) The plan must be compatible with the information in-
cluded in the child’s admission assessment.
(d) You must document the plan in the child’s record.
(e) You must inform each professional level service provider
and caregiver working with a child about the child’s preliminary service
plan.
(f) You must implement and follow the preliminary service
plan.
§748.1337. What must a child’s initial service plan include?
(a) You must base the child’s initial service plan on the child’s
needs identied in the child’s admission assessment. The service plan-
ning team may prioritize the child’s service planning goals and objec-
tives based on the child’s admission assessment. However, any re-
quired service plan components not initially addressed must have a jus-
tication for the delay in addressing the needs.
(b) The child’s initial service plan must be documented in the
child’s record and include those items that a preliminary plan must in-
clude (see §748.1331 of this title (relating to What are the requirements
for a preliminary service plan?)), and the items noted below for each
specic type of service that you provide the child:
Figure: 40 TAC §748.1337(b)
(c) For children receiving treatment services, the plan must
address all of the child’s waking hours.
§748.1339. Who must be involved in developing an initial service
plan?
(a) A service planning team must develop the service plan.
The team must consist of:
(1) At least one of the child’s current caregivers; and
(2) At least one professional level service provider who
provides direct services to the child.
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(b) If you are providing treatment services to the child, the
team must also consist of two of the following professions, which may
or may not include additional members:
(1) A licensed professional counselor;
(2) A psychologist;
(3) A psychiatrist or physician;
(4) A licensed registered nurse;
(5) A licensed masters level social worker;
(6) A licensed or registered occupational therapist; or
(7) Any other person in a related discipline or profession
that is licensed or regulated in accordance with state law.
(c) The child, as appropriate, and the parents must be invited
to the meeting to develop the service plan.
§748.1341. When must I inform the child’s parent(s) of an initial ser-
vice plan meeting?
(a) You must give the child’s parent(s) at least two weeks ad-
vance notice of the meeting.
(b) The child’s record must include documentation of the no-
tice and any responses from the parents.
§748.1347. What must I document regarding a professional level ser-
vice provider’s participation in the development of an initial service
plan?
(a) You must document the professional level service
provider’s:
(1) Name; and
(2) Date of participation.
(b) The professional level service provider must sign and date
the document. If the provider disagrees with any portion of the plan,
the provider must document the issue(s) of contention before signing
it.
§748.1349. With whom do I share the initial service plan?
(a) You must give a copy or summary of the initial service
plan to the:
(1) Child, when appropriate;
(2) Child’s parents; and
(3) Child’s caregivers.
(b) If you do not share the service plan or summary with the
child, you must document your justication for not sharing the plan in
the child’s record.
(c) You must document in the child’s record that you provided
a copy or summary of the service plan to the child’s parents.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 5. SERVICE PLAN REVIEWS AND
UPDATES
40 TAC §§748.1381, 748.1383, 748.1385, 748.1387, 748.1389
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§748.1381. How often must I review and update a service plan?
Except for when the child’s placement within your operation changes
because of a change in the child’s needs, you must review and update
the service plan as follows:
Figure: 40 TAC §748.1381
§748.1383. How does a child’s transfer affect the timing of the review
of a child’s service plan?
(a) You must review a child’s service plan whenever the
child’s placement changes because of a change in the child’s needs.
(b) If the child’s placement changes for another reason:
(1) The child’s service planning team must approve the
decision not to review the plan; and
(2) You must document the decision not to review the plan.
§748.1385. How do I review and update a service plan?
To review and update a service plan, you must:
(1) Evaluate the child’s progress and the effectiveness of
strategies and techniques used toward meeting identied needs, includ-
ing educational progress reports and medical interventions;
(2) Identify any new needs and strategies or techniques to
meet these needs, including instructions to appropriate employees;
(3) Document any achieved or changed objectives;
(4) If the review shows no progress towards meeting the
identied needs of the child, document reasons for continued place-
ment;
(5) Evaluate the possible effectiveness and side effects
in the use of psychotropic medications prescribed for the child, any
change in psychotropic medications during the period since the last
review, and the behaviors and reactions of the child observed by care-
givers, professional level service providers, and parents, if applicable;
(6) Document visitation and contacts between the child
and the child’s parents, the child and the child’s siblings, and the child
and the child’s extended family;
(7) Update the estimated length-of-stay and discharge
plans, if changed;
(8) Determine for children receiving treatment services for
emotional disorders, pervasive developmental disorders, or primary
medical needs whether to:
(A) Continue the placement;
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(B) Continue the placement as child-care services;
(C) Transfer the child to a less restrictive setting; or
(D) Refer the child to an inpatient hospital;
(9) Evaluate the use and effectiveness of emergency be-
havior intervention techniques, if used, since the last service plan. If
applicable, this evaluation must focus on:
(A) The frequency, patterns, and effectiveness of types
of emergency behavior interventions;
(B) Strategies to reduce the need for emergency behav-
ior interventions overall; and
(C) Specic strategies to reduce the need for use of per-
sonal and mechanical restraints, emergency medication, and/or seclu-
sion, where applicable;
(10) Document in the child’s record the review and update
of the plan; and
(11) Document the names of the persons participating in
the review and update.
§748.1387. Are the notication, participation, implementation, and
documentation requirements for a service plan review and update the
same as for an initial service plan?
Yes, the same requirements found in Division 4 of this subchapter (re-
lating to Service Plans) apply to a service plan review and update.
§748.1389. How often must I re-evaluate the intellectual functioning
of a child receiving treatment services for mental retardation?
(a) Each child’s intellectual functioning must be re-evaluated
at least every three years by a psychologist qualied to provide psy-
chological testing; or
(b) A psychologist must determine the need and frequency for
a specic child’s intellectual functioning to be re-evaluated, such as a
young child who may require more frequent testing. This determina-
tion, including justication for the time frame, must be documented in
the child’s record annually by the service planning team.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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DIVISION 6. DISCHARGE AND TRANSFER
PLANNING
40 TAC §§748.1431, 748.1433, 748.1435, 748.1437,
748.1439, 748.1441, 748.1443, 748.1445
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§748.1431. What does a "transfer" of a child in care mean?
A transfer refers to a child in care who is moved from one of your
programs to another one of your programs operated under the same
permit or at the same location.
§748.1433. Who must plan a child’s non-emergency discharge or
transfer?
(a) You must involve the following persons in planning the
child’s non-emergency discharge or transfer:
(1) At least one of the child’s current caregivers; and
(2) At least one professional level service provider in-
volved in the child’s service planning.
(b) You must invite the following persons to participate in
planning the child’s non-emergency discharge or transfer, if appropri-
ate:
(1) The child;
(2) The child’s parent(s); and
(3) Any other person pertinent to the child’s care.
(c) If you are unable to plan the transfer or discharge with
the persons as required in subsections (a) and (b) of this section, you
must document in the child’s record the reason why. For example, an
emergency transfer or discharge was necessary or the child met the
requirements to consent for emergency care services and decided not
to include his parents in planning for the child’s transfer or discharge.
(d) If a child in your care is not receiving treatment services,
you must inform him of his non-emergency discharge or transfer at
least four days prior to the date of the discharge or transfer, unless
your licensed child-care administrator or a professional level service
provider has clear justication for not giving him such notice. The
licensed child-care administrator or professional level service provider
who determines the justication for the child not having the advance
notice of the discharge or transfer, must put the justication in writing
and sign and date it. The justication must be in the child’s record.
(e) If a child in your care is receiving treatment services, you
must inform him of his non-emergency discharge or transfer at least
four days prior to the date of the discharge or transfer, unless your
treatment director, three members of the child’s service planning team,
or the child’s psychiatrist or psychologist has justication for not giving
him such notice. Whoever determines the justication for the child
not having the advance notice of the discharge or transfer must put the
justication in writing and sign and date it. The justication must be
in the child’s record.
§748.1437. What must I document in the child’s record regarding a
planned discharge or transfer?
Your documentation of a planned discharge or transfer is called a "dis-
charge or transfer summary" and must include:
(1) A discharge or transfer summary showing services pro-
vided to the child, accomplishments, assessment of remaining needs,
and recommendations about the services to meet those needs;
(2) The date and circumstances of the discharge or trans-
fer;
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(3) Discharge or transfer medications and/or prescriptions
for medications;
(4) Support resources for the child, including telephone
numbers and addresses;
(5) Aftercare plans and recommendations, including medi-
cal, psychiatric, psychological, dental, educational, and social appoint-
ments;
(6) Date and time the child was informed of his discharge
or transfer; and
(7) For discharges, the name, address, telephone number,
and relationship of the person to whom you discharge the child, unless
the child legally consents to his discharge. If the child legally consents
to his discharge and does not want to involve the child’s parent(s), you
must document this in the child’s record.
§748.1439. When I discharge a child to another operation or child-
placing agency, what information must I provide them?
(a) On or before the child’s discharge, you must attempt to
obtain legal consent to release the discharge summary and the informa-
tion in subsection (b) of this section. If consent is not obtained, your
attempt to obtain consent must be documented in the child’s record. If
consent is obtained, the information must be provided to the receiving
operation within 30 days of the date the child is discharged.
(b) Copies of the following information from the child’s
record must also be released with the discharge summary:
(1) The child’s background information, including
progress notes for the past 60 days, if applicable;
(2) Any unresolved incidents or investigations involving
the child, if applicable;
(3) Assessments and/or evaluations that you have per-
formed for the child, including the child’s admission assessment,
diagnostic assessment, educational assessment, neurological assess-
ment, and psychiatric or psychological evaluation;
(4) The child’s service plans while in your care for the past
12 months;
(5) A list of medications the child is taking, the dosage,
frequency, and reason the medication was prescribed; and
(6) Any treatment for a physical condition that is in
progress and requires continuing or follow-up medical care.
§748.1443. What constitutes an emergency discharge or transfer?
An emergency discharge or transfer occurs when:
(1) The parent withdraws a child unexpectedly from care;
(2) There is a medical emergency requiring inpatient care;
(3) The child is absent from your operation and cannot be
located; or
(4) There is an immediate danger to the child or others and
you determine that you cannot serve the child.
§748.1445. What must I document in the child’s record at the time of
an emergency discharge or transfer?
At the time of an emergency discharge or transfer, you must document
the following in the child’s record:
(1) The circumstances necessitating the emergency dis-
charge or transfer;
(2) The explanation given to the child regarding the reason
for the discharge or transfer;
(3) The child’s reaction to the discharge or transfer;
(4) The date of discharge or transfer; and
(5) The name, address, and relationship of the person to
whom you transfer or discharge the child, where applicable.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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DIVISION 7. RELEASE OF CHILD
40 TAC §748.1481
The new section is adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new section implements HRC, §42.042.
§748.1481. To whom may I release a child?
(a) Except in an emergency, you must only release a child to
the child’s parent, a person designated by the parent, law enforcement
authorities, or a person authorized by law to take possession of the
child.
(b) You must instruct all employees and service providers to
follow your policies for:
(1) Releasing a child;
(2) Verifying the identity of a person authorized to pick up
a child but whom the caregiver does not know;
(3) Recording the identity of the person in a log or other
designated location; and
(4) Retaining the identifying information at the operation
until the child returns.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Ofce of the Secretary of State on August 22, 2006.
TRD-200604451
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Gerry Williams
General Counsel
Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
SUBCHAPTER J. CHILD CARE
DIVISION 1. DENTAL CARE
40 TAC §§748.1501, 748.1503, 748.1505
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§748.1501. What general dental requirements must my operation
meet?
(a) A child in your care must receive dental care:
(1) Initially, according to the requirements in §748.1225 of
this title (relating to What are the dental requirements when I admit a
child into care?);
(2) At as early an age as necessary;
(3) As needed for relief of pain and infections; and
(4) As needed for ongoing maintenance of dental health.
(b) The child’s record must include a written record of each
dental examination specifying the:
(1) Date of the examination;
(2) Procedures completed;
(3) Follow-up treatment recommended and any appoint-
ments scheduled;
(4) The child’s refusal to accept dental treatment, if appli-
cable; and
(5) A copy of the results of the dental examination that is
signed and dated by the health-care professional who performed the
examination.
(c) You must obtain follow-up dental work recommended by
the dentist, such as treatment of cavities and cleaning.
§748.1505. Who must perform dental examinations and provide den-
tal treatment?
A health-care professional licensed in the United States to practice den-
tistry must provide dental care.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 2. MEDICAL CARE
40 TAC §§748.1531, 748.1533, 748.1535, 748.1539,
748.1541, 748.1543, 748.1545, 748.1547, 748.1549, 748.1551
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042 and §42.043.
§748.1535. Who must perform medical examinations and provide
medical treatment for a child?
A health-care professional licensed in the United States to practice in
an appropriate medical or health-care discipline must perform medical
examinations and provide medical treatment for a child.
§748.1543. What documentation is acceptable for an immunization
record?
(a) An original or facsimile of the immunization record must
include:
(1) The child’s name and birth date;
(2) The number of doses and vaccine type;
(3) The month, day, and year the child received each vac-
cination; and
(4) One of the following:
(A) A signature or rubber stamp signature from the
health-care professional who administered the vaccine; or
(B) A registered nurse’s documentation of the immu-
nization that is provided by a health-care professional, as long as the
health-care professional’s name and qualications are documented.
(b) Documentation of an immunization record on le at your
operation may be:
(1) The original record;
(2) A photocopy;
(3) An ofcial immunization record generated from a state
or local health authority, such as a registry; or
(4) A record received from school ofcials, including a
record from another state.
§748.1551. How often must the physician review a child with primary
medical needs?
31 TexReg 7434 September 8, 2006 Texas Register
(a) A licensed physician must review a child’s primary medi-
cal needs:
(1) At least every 90 days or on a schedule recommended
by the child’s physician; and
(2) Whenever a medical or related problem occurs.
(b) The review must address:
(1) Whether the child can continue to be cared for appro-
priately in the operation; and
(2) Any new or changed orders regarding the items out-
lined in §748.1219(3)(B) of this title (relating to What are the additional
admission requirements when I admit a child for treatment services?).
(c) Documentation of each physician review must be led in
the child’s record.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 3. COMMUNICABLE DISEASES
40 TAC §748.1581, §748.1583
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§748.1581. What health precautions must I take if someone in my
operation has a communicable disease?
(a) You must notify the Department of State Health Services
(DSHS) after you become aware that a person in your care, a person
who resides at your operation, an employee, a contract service provider,
or a volunteer has contracted a communicable disease that the law re-
quires you to report to the DSHS as specied in 25 TAC 97, Subchapter
A (relating to Control of Communicable Diseases).
(b) If a person in your care or a person who resides at your
operation has symptoms of a communicable disease that is reportable
to the Department of State Health Services, you must:
(1) Consult a health-care professional about the person’s
treatment;
(2) Follow the treating physician’s orders, which may in-
clude separating the person from others;
(3) Notify the person’s parent, if applicable; and
(4) Sanitize all items used by the sick person before another
person uses one of them.
(c) If a health-care professional diagnoses a person in your
care or a person who resides at your operation with a communicable
disease that may be spread through casual contact, a health-care pro-
fessional must authorize the person’s participation in routine activity at
your operation. The authorization must:
(1) Be in the person’s record, if the person is in care at your
operation;
(2) Include a written statement that the person will not pose
a serious threat to the health of the others; and
(3) Include any specic instructions and precautions to be
taken for the protection of others.
(d) If an employee, contract service provider, or volunteer has
a communicable disease that may be spread through casual contact,
you must obtain written authorization from a health-care professional
for the person to be present at the operation. The written authorization
must include a statement that the person will not pose a serious threat
to the health of the others.
(e) You must follow any written instructions and precautions
specied by a health-care professional.
§748.1583. Who must have a tuberculosis (TB) examination?
(a) All persons over the age of one year old who live, work, or
volunteer at your operation must be screened for tuberculosis as rec-
ommended by the Center for Disease Control (CDC). This includes
contract service providers.
(b) If a person over one year old has lived, worked, or volun-
teered at a regulated residential child-care operation within 12 months
prior to living, working, or volunteering at your operation, a new base-
line tuberculosis screening is not required. However, you must have
documentation of the person’s previous screening on le at your op-
eration. For example, an employee beginning employment in a reg-
ulated residential child-care operation for the rst time would need a
baseline tuberculosis screening. Employment in a different residential
child-care operation would not require a new screening as long as a
copy of the screening documentation went with the employee to each
new place of employment. If the employee left employment in regu-
lated residential child-care for more than 12 months and then returned,
a new screening would be required.
(c) A copy of medical documentation of results of TB screen-
ing, chest radiograph, and/or treatment (if treatment is required) must
be maintained in the person’s le at the site where the person lives,
works, or volunteers.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
ADOPTED RULES September 8, 2006 31 TexReg 7435
DIVISION 4. PROTECTIVE DEVICES
40 TAC §§748.1611, 748.1613, 748.1615, 748.1617
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§748.1611. What is a protective device?
(a) A protective device:
(1) Protects a person from involuntary self-injurious be-
havior or permits wounds to heal; and
(2) Does not prohibit a person’s mobility.
(b) Examples of a protective device are helmets, elbow guards,
mittens, bedrails, and wheelchair seat belts.
(c) If used appropriately, devices intended to encourage mo-
bility or minimally restrain a young child for safety purposes, such as
wheelchairs, car seats, high chairs, strollers, bed rails, and child leashes
manufactured and sold specically to harness a young child for safety
purposes, are not protective devices.
§748.1615. May I use protective devices?
(a) You may use protective devices if a licensed physician or-
ders their use for a specic child. The orders must indicate the circum-
stances under which the protective device is permitted.
(b) You may not use protective devices as:
(1) Punishment;
(2) Retribution or retaliation;
(3) A means to get a child to comply;
(4) A convenience for caregivers or other persons; or
(5) A substitute for effective treatment or habilitation.
(c) You must document the use of protective devices in the
child’s record, service plan, and service plan reviews. The service
planning team must discuss and document in the child’s service plan
reviews:
(1) Clinical justication for continued use of protective de-
vices; and
(2) Ways to reduce the need for protective devices.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 5. SUPPORTIVE DEVICES
40 TAC §§748.1631, 748.1633, 748.1635
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§748.1631. What is a supportive device?
(a) A supportive device is used:
(1) To support a person’s posture;
(2) To assist a person who cannot obtain and/or maintain
normal physical functioning to improve his mobility and independent
functioning; or
(3) As an adjunct to proper care and treatment, for example
physical therapy.
(b) The purpose of a supportive device is not to restrict move-
ment.
§748.1633. May I use supportive devices?
(a) You may use supportive devices if a licensed physician or-
ders their use for a specic child. The orders must indicate the circum-
stances under which the supportive device is permitted.
(b) You may not use a supportive device as a substitute for
appropriate nursing care.
(c) You may not use supportive devices that include tying or
depriving or limiting the use of a child’s hands or feet.
(d) You may not use supportive devices as:
(1) Punishment;
(2) Retribution or retaliation;
(3) Means to get a child to comply;
(4) A convenience for caregivers or other persons; or
(5) A substitute for effective treatment or habilitation.
(e) If a device is not specically for assisting with sleep or
safety during sleep, you must remove the device during rest periods.
(f) You must document the use of supportive devices in the
child’s record, service plan, and service plan reviews. The service plan-
ning team must discuss and document in the child’s service plan review:
(1) Clinical justication for continued use of supportive de-
vices; and
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(2) Ways to reduce the need for supportive devices.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 6. TOBACCO USE
40 TAC §748.1661
The new section is adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new section implements HRC, §42.042.
§748.1661. What policies must I enforce regarding tobacco prod-
ucts?
(a) A child may not use or possess tobacco products.
(b) An adult may not smoke tobacco products in the children’s
living quarters or inside any building on your premises where children
are present.
(c) An adult may only smoke tobacco products on your
premises at a safe distance from the children’s living quarters.
(d) No one may smoke tobacco products in motor vehicles
when transporting children.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 7. NUTRITION AND HYDRATION
40 TAC §§748.1691, 748.1693, 748.1695, 748.1697,
748.1699, 748.1701, 748.1703, 748.1705, 748.1707, 748.1709
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§748.1693. What type of food and water must I provide children?
(a) You must provide a child with food that is:
(1) Of adequate variety, quality, and in sufcient quantity
to supply the nutrients needed for proper growth and development ac-
cording to the United States Department of Agriculture guidelines; and
(2) Appropriate for the child’s age and activity level.
(b) You must not serve a child nutrient concentrates and sup-
plements, such as protein powders, liquid protein, vitamins, miner-
als, and other nonfood substances, in lieu of food to meet the child’s
daily nutritional needs, except with written instructions from a licensed
health-care professional.
(c) You must ensure drinking water is always available to each
child and is served in a safe and sanitary manner. Children must be
well hydrated and must be encouraged to drink water during physical
activity and in warm weather.
§748.1697. What are the specic requirements for feeding toddlers
and older children?
(a) A toddler or older child must eat meals in the dining areas
unless the service planning team’s recommendations are to the contrary.
(b) Food service practices for children receiving treatment ser-
vices for primary medical needs or mental retardation, including non-
mobile children, must encourage self-help and development.
§748.1707. What are the requirements for tube-feeding formula?
(a) A registered or licensed dietitian, physician, or a registered
nurse must ensure the caregiver that prepares the formula is adequately
trained and has demonstrated competency in preparing the formula.
(b) Tube feeding formulas must supply the recommended di-
etary allowance for each child.
(c) You must prepare and store the formula:
(1) According to directions; or
(2) As prescribed by a health-care professional.
§748.1709. What are the requirements for using a nasogastric tube
to feed a child?
(a) Only the following may insert a nasogastric tube:
(1) A physician; or
(2) A registered nurse according to a physician’s written
orders.
(b) You must document each insertion in the child’s record.
The documentation for each insertion must include the:
(1) Signature of the nurse who inserted the tube; and
(2) Date of the insertion.
ADOPTED RULES September 8, 2006 31 TexReg 7437
(c) You must follow the physician’s written orders concerning
the tube.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 8. ADDITIONAL REQUIREMENTS
FOR INFANT CARE
40 TAC §§748.1741, 748.1743, 748.1745, 748.1747,
748.1749, 748.1751, 748.1753, 748.1755, 748.1757, 748.1759,
748.1761, 748.1763, 748.1765
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§748.1743. What are the basic care requirements for an infant?
(a) Each infant must receive individual attention, including
playing, talking, cuddling, and holding.
(b) When an infant is upset, a caregiver must hold and comfort
the infant.
(c) A caregiver must provide prompt attention to an infant’s
physical needs, such as feeding and diapering.
(d) An infant’s caregiver must ensure that the environment is
safe. For example, the caregiver must free the area of objects that may
choke or harm the infant, take measures to prevent electric shock, free
the area of furniture that is in disrepair or unstable, and allow no unsu-
pervised access to water to prevent the risk of drowning.
(e) An infant’s caregiver must never leave the infant unsu-
pervised. A sleeping infant is considered supervised if the caregiver
is within eyesight or hearing range of the child and can intervene as
needed, or if the caregiver uses a video camera or audio monitoring
device to monitor the child and is close enough to the child to inter-
vene as needed.
§748.1751. What specic safety requirements must my cribs meet?
(a) All cribs must have:
(1) A rm, at mattress that snugly ts the sides of the crib.
The mattress must not be supplemented with additional foam material
or pads;
(2) Sheets that t snugly and do not present an entangle-
ment hazard;
(3) A mattress that is waterproof or washable;
(4) Secure mattress support hangers, and no loose hard-
ware or improperly installed or damaged parts;
(5) A maximum of 2 3/8 inches between crib slats or poles;
(6) No corner posts over 1/16 inch above the end panels;
(7) No cutout areas in the headboard or footboard that
would entrap a child’s head or body; and
(8) Drop rails, if present, which fasten securely and cannot
be opened by a child.
(b) You must sanitize each crib when soiled and before reas-
signing the crib to a different child.
(c) You must never leave a child in the crib with the rails down.
(d) You may not have stackable cribs.
§748.1753. Are mesh cribs or port-a-cribs allowed?
(a) You may use a full-size, portable, or mesh-side crib if:
(1) You follow the manufacturer’s instructions;
(2) The crib has:
(A) Mesh that is securely attached to top rail, side rail,
and oor plate; and
(B) Folded sides that securely latch in place when
raised; and
(3) You never leave a child in a mesh-sided crib with a side
folded down.
(b) If you become aware of a recall for the port-a-crib used,
you must discontinue its use.
§748.1757. What types of equipment are not allowed for use with in-
fants?
(a) You may not use any of the following types of equipment
with infants:
(1) Baby walkers;
(2) Baby bungee jumpers;
(3) Accordion safety gates; and
(4) Toys that are small enough to swallow or choke a child.
(b) Children may not sleep on beanbags, waterbeds, or foam
pads.
(c) You may not use soft bedding, such as stuffed toys, quilts,
pillows, bumper pads, and comforters in a crib for an infant six months
old or younger.
§748.1763. Are infants required to sleep on their backs?
Yes. You must place an infant not yet able to turn over on his own
in a face-up sleeping position unless a health-care professional orders
otherwise.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Ofce of the Secretary of State on August 22, 2006.
TRD-200604459
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Gerry Williams
General Counsel
Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 9. ADDITIONAL REQUIREMENTS
FOR TODDLER CARE
40 TAC §§748.1791, 748.1793, 748.1795
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§748.1791. What are the basic care requirements for a toddler?
(a) Each toddler must receive individual attention, including
playing, talking, and cuddling.
(b) A toddler’s caregiver must ensure that the environment is
safe. For example, the caregiver must free the area of objects that may
choke or harm the infant, take measures to prevent electric shock, free
the area of furniture that is in disrepair or unstable, and allow no unsu-
pervised access to water to prevent the risk of drowning.
(c) A toddler’s caregiver must never leave the toddler unsu-
pervised. A sleeping toddler is considered supervised if the caregiver
is within eyesight or hearing range of the child and can intervene as
needed, or if the caregiver uses a video camera or audio monitoring
device to monitor the child and is close enough to the child to inter-
vene as needed.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 10. ADDITIONAL REQUIREMENTS
FOR PREGNANT CHILDREN
40 TAC §§748.1821, 748.1823, 748.1825
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§748.1821. What information must I provide a pregnant child regard-
ing her pregnancy?
You must:
(1) Ensure information, training, and counseling is avail-
able regarding health aspects of pregnancy, preparation for child birth,
and recovery from child birth;
(2) Ensure the pregnant child receives nutritional counsel-
ing and guidance that meets generally accepted standards, including
nutrition during pregnancy, lactation, and foods to avoid; and
(3) Inform the child of her right to be free from pressure to
get an abortion, relinquish her child for adoption, or to parent her child.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
SUBCHAPTER K. OPERATIONS THAT




The new section is adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new section implements HRC, §42.042.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
ADOPTED RULES September 8, 2006 31 TexReg 7439




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 2. GENERAL REQUIREMENTS
40 TAC §§748.1931, 748.1933, 748.1935, 748.1937,
748.1939, 748.1941, 748.1943, 748.1945
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§748.1931. After a child in my care turns 18 years old, may the per-
son remain in my care?
(a) A young adult may remain in your care up to the age of 22
years old in order to:
(1) Transition to independence, including attending college
or vocational or technical training;
(2) Attend high school, a program leading to a high school
diploma, or GED classes;
(3) Complete your program; or
(4) Stay with a minor sibling.
(b) A young adult who turns 18 in your care may remain in
your care indenitely if the person:
(1) Continues to need the same level of care; and
(2) Is unlikely to physically and/or intellectually progress
over time.
§748.1933. May I admit a young adult into care?
Yes, you may admit a young adult into your operation:
(1) From another residential child-care operation if the rea-
son for admittance is consistent with a condition listed in §748.1931 of
this title (relating to After a child in my care turns 18 years old, may
the person remain in my care?); or
(2) If the child is in the care of the Texas Department of
Family and Protective Services.
§748.1943. Must adult residents have a tuberculosis (TB) examina-
tion?
Yes. You must meet applicable requirements listed in §748.1583 of this
title (relating to Who must have a tuberculosis (TB) examination?).
§748.1945. What must I do if an adult resident has a positive tuber-
culosis test result?
You must meet applicable requirements listed in §748.1581 of this ti-
tle (relating to What health precautions must I take if someone in my
operation has a communicable disease?).
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
SUBCHAPTER L. MEDICATION
DIVISION 1. ADMINISTRATION OF
MEDICATION
40 TAC §§748.2001, 748.2003, 748.2005, 748.2009
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§748.2001. What consent must I obtain to administer medications?
(a) You must obtain a general written consent to administer
routine, preventive, and emergency medications.
(b) You must obtain a written, signed, and dated consent, spe-
cic to the psychotropic medication to be administered, from the person
legally authorized to give medical consent before administering a new
psychotropic medication to a child, per §748.2253 of this title (relating
to If my operation employs or contracts with a health-care professional
who prescribes psychotropic medications to a child in care, what in-
formation must I provide the person legally authorized to give consent
before requesting his consent for the child to be placed on psychotropic
medication?) or §748.2255 of this title (relating to If my operation does
not employ or contract with a health-care professional who prescribes
psychotropic medications to a child in care, what information must I
provide the person legally authorized to give medical consent prior to
the health-care professional prescribing psychotropic medications to a
child in care?).
§748.2003. What medication requirements must my operation meet?
(a) To the best of your knowledge, you must inform the per-
son legally authorized to give medical consent of the benets, risks,
and side effects of all prescription medication and treatment procedures
used and the medical consequences of refusing them, and/or provide
the name and telephone number of the prescribing health-care profes-
sional for more information.
(b) You must:
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(1) Be informed about possible side effects of medications
administered to the child;
(2) Store all medication in the original container unless you
have an additional container with the same label and instructions;
(3) Administer all medications according to the in-
structions on the label or according to a prescribing health-care
professional’s subsequent signed orders (See §748.2005 of this title
(relating to May I accept verbal orders on the administration of
medication?));
(4) Administer each child’s medication immediately after
preparation;
(5) Ensure the child has taken the medication as prescribed;
(6) Ensure a person trained in and authorized to administer
prescription medication administers the medication to a child in care
unless the child is on a self-medication program;
(7) Maintain any documentation provided by the health-
care professional on the administration of current prescription medi-
cation;
(8) Not physically force a child to take prescription medi-
cation;
(9) Ensure that your employees do not provide any pre-
scription medication or treatment to a child except on written orders
of a health-care professional;
(10) Not borrow or administer prescription medication to a
child that is prescribed to another person; and
(11) Not administer prescription medication to more than
one child from the same container. Only the child for whom the pre-
scription medication was prescribed may use the medication.
§748.2005. May I accept verbal orders on the administration of med-
ication?
(a) Assuming you have obtained written consent according to
§748.2001 of this title (relating to What consent must I obtain to ad-
minister medications?), a licensed health-care professional may pro-
vide verbal orders. However, the health-care professional must write
and sign orders within 72 hours of the verbal order.
(b) The verbal order must be documented in the child’s record,
including the health care professional’s name and the date and time of
the call.
§748.2009. What are the requirements for administering nonpre-
scription medication and vitamins?
(a) You must follow the label and ensure the nonprescription
medication is not contraindicated with any other medication prescribed
to the child or the child’s medical conditions.
(b) You may give nonprescription medication or vitamins to
more than one child from one container.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 2. SELF-ADMINISTRATION OF
MEDICATION
40 TAC §748.2051, §748.2053
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 3. MEDICATION STORAGE AND
DESTRUCTION
40 TAC §748.2101, §748.2103
The new sections are adopted under Human Resources Code
(HRC), §40.0505 and Government Code, §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC,
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§748.2101. What medication storage requirements must my opera-
tion meet?
You must:
(1) Store medication in a locked container;
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(2) Keep medication inaccessible other than to employees
responsible for stored medication;
(3) Ensure the medication storage area has a separate con-
tainer where medications "for external use only" are stored separately
from other medications;
(4) Store medication covered by Section II of the Texas
Controlled Substances Act under double lock in a separate container.
For example, a double lock can include a lock on the cabinet or ling
cabinet and the door to the closet where medications are stored;
(5) Make provisions for securely storing medication that
requires refrigeration;
(6) Keep medication storage area(s) clean and orderly;
(7) Remove discontinued medication immediately and de-
stroy it in a way that ensures that children do not have access to it;
(8) Remove medication on or before the expiration date
and destroy it in a way that ensures that children do not have access
to it;
(9) Remove medication of a discharged or deceased child
immediately and destroy it in a way that ensures that children do not
have access to it; and
(10) Provide prescription medication to the person to
whom a child is discharged or transferred if the child is taking the
medication at that time.
§748.2103. What are the requirements for discontinued or expired
medication?
(a) Discontinued medication, expired medication, and medi-
cation left at your operation must be inventoried and stored separately
from current medications as directed by the administrator.
(b) When you have an accumulation of this medication, you
must destroy the medication in accordance with state and federal law
and in a way that ensures children do not have access to it. The medi-
cation must be destroyed by:
(1) A health-care professional or pharmacist; or
(2) The licensed child-care administrator and another adult
who is not a resident.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 4. MEDICATION RECORDS
40 TAC §748.2151
The new section is adopted under Human Resources Code
(HRC), §40.0505 and Government Code, §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC,
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new section implements HRC, §42.042.
§748.2151. What records must I maintain for each child receiving
medication?
(a) You must maintain a cumulative record of all prescription
medication dispensed to a child and all nonprescription medication,
excluding vitamins, dispensed to a child under ve years old. You
must maintain the medication record during the time that you provide
services to the child. This record must include the:
(1) Child’s full name;
(2) Prescribing health-care professional’s name, if applica-
ble;
(3) Medication name, strength, and dosage;
(4) Date (day, month, and year) and time the medication
was administered;
(5) Name and signature of the person who administered the
medication;
(6) Child’s refusal to accept medication, if applicable;
(7) Reasons for administering the medication, including
the specic symptoms, condition, and/or injuries of the child that you
are treating, for PRN prescriptions and nonprescription medications
(excluding vitamins) for children under ve years old; and
(8) Running count of each child’s prescribed medication.
The medication count must match the medication documentation.
(b) Identication of any prohibited prescription medication,
non-prescription medication, or vitamins for each child must be
maintained in the medication record that must be incorporated into the
child’s record.
(c) The medication records of prescription and applicable non-
prescription medication dispensed to the child must be incorporated
into the child’s record.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 5. MEDICATION AND LABEL
ERRORS
40 TAC §§748.2201, 748.2203, 748.2205
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The new sections are adopted under Human Resources Code,
(HRC) §40.0505 and Government Code, §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC,
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§748.2201. What is a medication error?
A medication error includes, but is not limited to, the following:
(1) A child receives the wrong medication;
(2) A child receives medication prescribed for someone
else;
(3) A child receives the wrong dosage of medication;
(4) A child receives medication at the wrong time;
(5) A medication dose is skipped or missed;
(6) A child receives expired medication;
(7) Not following the medication administration instruc-
tions, such as giving a child medication on an empty stomach when
the medication should be given with food; and
(8) A child receives medication that was not stored as re-
quired to maintain the effectiveness of the medication, such as refrig-
erating or not refrigerating the medication or exposing the medication
to heat or sunlight.
§748.2203. What must I do if I nd a medication error?
(a) If you nd a medication error regarding a prescribed med-
ication, you must contact a health-care professional immediately, un-
less the error is the type described in paragraph (4) or (5) of §748.2201
of this title (relating to What is a medication error?), and follow the
health-care professional’s recommendations.
(b) If you nd a medication error regarding an nonprescription
medication, you must take the appropriate and necessary actions as
required by the circumstances.
(c) For all medication errors, you must document the follow-
ing within 24 hours:
(1) The time and date of the error;
(2) The medication error;
(3) The time and date of the call(s) to the licensed health-
care professional, if applicable;
(4) The name and title of the health-care professional con-
tacted, if applicable; and
(5) The health-care professional’s medical recommenda-
tions for ensuring the child’s safety, if applicable.
§748.2205. What must I do if I nd a medication label error?
If you nd a medication label error, you must:
(1) Report the error to the pharmacist; and
(2) Have the label on the medication container corrected as
soon as possible, but no later than the next business day.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 6. SIDE EFFECTS AND ADVERSE
REACTIONS TO MEDICATION
40 TAC §748.2231, §748.2233
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 7. USE OF PSYCHOTROPIC
MEDICATION
40 TAC §§748.2253, 748.2255, 748.2257, 748.2259, 748.2261
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
ADOPTED RULES September 8, 2006 31 TexReg 7443
The new sections implement HRC, §42.042.
§748.2259. What information must I document about a child’s use of
psychotropic medication?
(a) You must maintain a daily record of the child’s use of such
medication according to the requirements in §748.2151 of this title (re-
lating to What records must I maintain for each child receiving medi-
cation?).
(b) You must document in the child’s record a description of
any noticeable change in the child’s behavior in response to the medi-
cation.
(c) You must provide the information in subsection (b) of this
section to the prescribing health-care professional or the child’s cur-
rent health-care professional to use in evaluating the appropriateness
of continuing the medication. You must document the health-care pro-
fessional’s evaluation and review in the child’s record.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
SUBCHAPTER M. DISCIPLINE AND
PUNISHMENT
40 TAC §§748.2301, 748.2303, 748.2305, 748.2307,
748.2309, 748.2311
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§748.2301. What are the requirements for disciplinary measures?
(a) Only a caregiver known to and knowledgeable of a child
may discipline the child.
(b) Each disciplinary measure must:
(1) Be consistent with your policies and procedures;
(2) Not be physically or emotionally damaging to the child;
(3) Be individualized to meet each child’s needs;
(4) Be appropriate to the child’s level of understanding,
age, and developmental level; and
(5) Be appropriate to the incident and severity of the be-
havior demonstrated.
(c) The goal of each disciplinary measure must be to teach the
child acceptable behavior and self-control. The caregiver must explain
the reason for the disciplinary measure when the caregiver imposes the
measure.
§748.2307. What other methods of punishment are prohibited?
In addition to corporal punishment, prohibited discipline techniques
include:
(1) Any harsh, cruel, unusual, unnecessary, demeaning, or
humiliating discipline or punishment;
(2) Denial of mail or visits with their families as discipline
or punishment;
(3) Threatening with the loss of placement as discipline or
punishment;
(4) Using sarcastic or cruel humor, and verbal abuse;
(5) Maintaining an uncomfortable physical position, such
as kneeling, or holding his arms out;
(6) Pinching, pulling hair, biting, or shaking a child;
(7) Putting anything in or on a child’s mouth, such as soap
or tape;
(8) Humiliating, shaming, ridiculing, rejecting, or yelling
at a child;
(9) Subjecting a child to abusive or profane language;
(10) Placing a child in a dark room, bathroom, or closet;
(11) Requiring a child to remain silent or inactive for inap-
propriately long periods of time for the child’s age;
(12) Conning a child to a highchair, box, or other similar
furniture or equipment as discipline or punishment;
(13) Denying basic child rights as discipline or punish-
ment;
(14) Withholding food that meets the child’s nutritional re-
quirements; and
(15) Using or threatening to use emergency behavior inter-
vention as discipline or punishment.
§748.2309. To what extent may I restrict a child’s activities as a be-
havior management tool?
(a) Within limits, a caregiver may restrict a child’s activities
as a behavior management tool.
(b) Restrictions of activities, other than school or chores,
which will be imposed on a child for more than seven days, must have
prior approval by the treatment director, service planning team, or
professional level service provider.
(c) Restrictions to a particular room or building that will be
imposed on a child for more than 24 hours must have prior approval
by the treatment director, service planning team, or professional level
service provider.
(d) You must inform the child and parent about any restrictions
that you place on the child.
(e) Documentation of all approvals, justication for the re-
striction, and informing the child and parents must be in the child’s
record.
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This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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Proposal publication date: March 17, 2006
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The new section is adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new section implements HRC, §42.042.
§748.2401. What do certain words mean in this subchapter?
These words have the following meaning in this subchapter:
(1) Chemical restraint--A type of emergency behavior in-
tervention that uses chemicals or pharmaceuticals through topical ap-
plication, oral administration, injection, or other means to immobilize
or sedate a child as a mechanism of control. The use of medications
that have a secondary effect of immobilizing or sedating a child, but
are prescribed by a treating health-care professional and administered
solely for medical or dental reasons, is not chemical restraint and is not
regulated as such under this chapter.
(2) De-escalation--See §748.43(12) of this title (relating to
What do certain words and terms mean in this chapter?).
(3) Emergency behavior intervention--See §748.43(16) of
this title.
(4) Emergency medication--A type of emergency behav-
ior intervention that uses chemicals or pharmaceuticals through topical
application, oral administration, injection, or other means to modify
a child’s behavior. The use of medications that have a secondary ef-
fect of modifying a child’s behavior, but are prescribed by a treating
health-care professional and administered solely for medical or dental
reasons (e.g. benadryl for an allergic reaction or medication to control
seizures), is not emergency medication and is not regulated as such un-
der this chapter.
(5) Emergency situation--A situation in which attempted
preventative de-escalatory or redirection techniques have not effec-
tively reduced the potential for injury and it is immediately necessary
to intervene to prevent:
(A) Imminent probable death or substantial bodily harm
to the child because the child attempts or continually threatens to com-
mit suicide or substantial bodily harm; or
(B) Imminent physical harm to another because of the
child’s overt acts, including attempting to harm others. These situations
may include aggressive acts by the child, including serious incidents of
shoving or grabbing others over their objections. These situations do
not include verbal threats or verbal attacks.
(6) Mechanical restraint--A type of emergency behavior
intervention that uses the application of a device to restrict the free
movement of all or part of a child’s body in order to control physical
activity.
(7) Personal restraint--A type of emergency behavior inter-
vention that uses the application of physical force without the use of any
device to restrict the free movement of all or part of a child’s body in
order to control physical activity. Personal restraint includes escorting,
which is when a caregiver uses physical force to move or direct a child
who physically resists moving with the caregiver to another location.
(8) PRN--See §748.43(35) of this title.
(9) Prone restraint--Placing a child in a chest down restraint
hold.
(10) Seclusion--A type of emergency behavior interven-
tion that involves the involuntary separation of a child from other res-
idents and the placement of the child alone in an area from which the
resident is prevented from leaving by a physical barrier, force, or threat
of force.
(11) Short personal restraint--A personal restraint that does
not last longer than one minute before the child is released.
(12) Supine restraint--Placing a child in a chest up restraint
hold.
(13) Transitional hold--The use of a temporary restraint
technique that lasts no longer than one minute as part of the continua-
tion of a longer personal or mechanical restraint.
(14) Triggered review--A review of a specic child’s place-
ment, treatment plan, and orders or recommendations for intervention,
because a certain number of interventions have been made within a
specied period of time (e.g. three seclusions within a seven-day pe-
riod).
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 2. TYPES OF EMERGENCY
BEHAVIOR INTERVENTION THAT MAY BE
ADMINISTERED
ADOPTED RULES September 8, 2006 31 TexReg 7445
40 TAC §§748.2451, 748.2453, 748.2455, 748.2459,
748.2461, 748.2463
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§748.2451. What types of emergency behavior intervention may I ad-
minister?
(a) If permitted in your policies and you meet the requirements
of this subchapter, you may administer the following types of emer-
gency behavior intervention to a child in your care:




(A) Only for children with emotional disorders or per-
vasive developmental disorders; and only if you provide treatment ser-
vices to 25 or more children with emotional disorders or pervasive de-
velopmental disorders, or if more than 30% of the children in your care
receive treatment services for emotional disorders or pervasive devel-
opment disorders. Seclusion is not permitted for children receiving
therapeutic camp services; or
(B) Only if you provide emergency care services to the
child and only while waiting for the arrival of law enforcement or emer-
gency medical services; and
(5) Mechanical restraint, only if you have a Residential
Treatment Center permit.
(b) You may never administer chemical restraints.
(c) Protective and supportive devices, used appropriately, are
not considered emergency behavior interventions. For information on
protective and supportive devices, see Divisions 4 and 5 of Subchapter
J of this chapter (relating to Child Care).
§748.2453. Who may administer emergency behavior intervention?
Only a caregiver qualied in emergency behavior intervention may ad-
minister any form of emergency behavior intervention, except for the
short personal restraint of a child.
§748.2455. What actions must a caregiver take before using a per-
mitted type of emergency behavior intervention?
Before using a permitted type of emergency behavior intervention, the
caregiver must:
(1) Attempt less restrictive behavior interventions that
prove to be ineffective at defusing the situation; and
(2) Determine that the basis for the emergency behavior
intervention is:
(A) An emergency situation;
(B) A need for a personal restraint to administer intra-
muscular medication or other medical treatments prescribed by a li-
censed physician, such as administering insulin to a child with diabetes;
or
(C) A need for a personal restraint in a general residen-
tial operation where a child is signicantly damaging property, such as
breaking car windows or putting holes into walls. If this is the basis of
the personal restraint, only a short personal restraint may be used and
only to prevent the damage.
§748.2459. What is the appropriate use for a short personal re-
straint?
Generally, a short personal restraint is used in urgent situations, such
as:
(1) To protect the child from external danger that causes
imminent signicant risk to the child, such as preventing the child from
running into the street or coming into contact with a hot stove. The
restraint must end immediately after the danger is averted;
(2) To intervene when a child under ve years old (chrono-
logical or developmental age) demonstrates disruptive behavior, if
other efforts to de-escalate the child’s behavior have failed; or
(3) When a child over ve years old demonstrates behavior
disruptive to the environment or milieu, such as disrobing in public,
provoking others that creates a safety risk, or to intervene to prevent a
child from physically ghting.
§748.2461. What precautions must a caregiver take when implement-
ing a short personal restraint?
(a) When a caregiver implements a short personal restraint, the
caregiver must:
(1) Minimize the risk of physical discomfort, harm, or pain
to the child; and
(2) Use the minimal amount of reasonable and necessary
physical force.
(b) A caregiver may not use any of the following techniques
as a short personal restraint:
(1) A prone or supine restraint;
(2) Restraints that impair the child’s breathing by putting
pressure on the child’s torso, including leaning a child forward during
a seated restraint;
(3) Restraints that obstruct the airways of the child or im-
pair the breathing of the child, including procedures that place anything
in, on, or over the child’s mouth, nose, or neck, or impede the child’s
lungs from expanding;
(4) Restraints that obstruct the caregiver’s view of the
child’s face;
(5) Restraints that interfere with the child’s ability to com-
municate or vocalize distress; or
(6) Restraints that twist or place the child’s limb(s) behind
the child’s back.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Ofce of the Secretary of State on August 22, 2006.
TRD-200604472
31 TexReg 7446 September 8, 2006 Texas Register
Gerry Williams
General Counsel
Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 3. ORDERS
40 TAC §§748.2501, 748.2503, 748.2505, 748.2507
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§748.2501. Are written orders required to administer emergency be-
havior intervention, and if so, who can write them?
According to the following chart, written orders by certain profession-
als are required to administer certain emergency behavior intervention:
Figure: 40 TAC §748.2501
§748.2505. What information must a written order include?
(a) All written orders must include the following:
(1) A statement that the particular type of emergency be-
havior intervention may only be used in an emergency situation;
(2) Designation of the specic intervention and procedure
or technique that is authorized;
(3) Any specic measures for ensuring the child’s health,
safety, and well being, and the privacy of the setting that safeguards the
child’s personal dignity;
(4) A complete description of the behaviors and circum-
stances under which the intervention may be used;
(5) Instructions for observation or heightened observation
of the child during the intervention;
(6) The behaviors that indicate the child is ready to be re-
leased from the intervention;
(7) The maximum length of time the child may be re-
strained or secluded regardless of behaviors exhibited;
(8) The prescribing professional’s consideration of any
potential medical and/or psychiatric contraindications for the specic
child, such as a history of physical or sexual abuse or victimization
involving the type of intervention; and
(9) Clinical justication for the intervention.
(b) For emergency medication, the written order must also in-
clude instructions on how to administer the medication.
(c) For mechanical restraint, the written order must also in-
clude the specic device or devices authorized.
§748.2507. Under what conditions are PRN orders permitted for a
specic child?
PRN orders for certain emergency behavior interventions are permitted
under the following conditions:
Figure: 40 TAC §748.2507
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 4. RESPONSIBILITIES DURING
ADMINISTRATION OF ANY TYPE OF
EMERGENCY BEHAVIOR INTERVENTION
40 TAC §748.2551, §748.2553
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 5. ADDITIONAL RESPONSIBIL-
ITIES DURING ADMINISTRATION OF A
PERSONAL RESTRAINT
40 TAC §§748.2601, 748.2603, 748.2605
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
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services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§748.2601. Who must monitor a personal restraint?
(a) During any personal restraint, a caregiver qualied in
emergency behavior intervention must monitor the child’s breathing
and other signs of physical distress and take appropriate action to
ensure adequate respiration, circulation, and overall well-being.
(b) If available, a caregiver who is not restraining the child
should monitor the child. However, general residential operations and
residential treatment centers with a capacity of more than 16 children
must monitor prone and supine restraints as required in §748.2605(b)
of this title (relating to What personal restraint techniques are prohib-
ited?).
§748.2605. What personal restraint techniques are prohibited?
(a) The following personal restraint techniques are prohibited:
(1) Restraints that impair the child’s breathing by putting
pressure on the child’s torso, including restraints that obstruct the
child’s lungs from expanding such as leaning a child forward during
a seated restraint;
(2) Restraints that obstruct the child’s airway, including
procedures that place anything in, on, or over the child’s mouth, nose,
or neck;
(3) Restraints that obstruct a caregiver’s ability to view the
child’s face;
(4) Restraints that interfere with the child’s ability to com-
municate or vocalize distress; or
(5) Restraints that twist or place the child’s limb(s) behind
the child’s back.
(b) Prone and supine restraints except:
(1) As a transitional hold that lasts no longer than one
minute;
(2) As a last resort when other less restrictive interventions
have proven to be ineffective; and
(3) When an observer meeting the following qualications
ensures the child’s breathing is not impaired:
(A) Trained to identify risks associated with positional,
compression, or restraint asphyxia;
(B) Trained to identify risks associated with prone and
supine holds; and
(C) Not involved in the restraint. General residential
operations and residential treatment centers with a capacity of 16 or
fewer children are exempt from meeting this requirement.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 6. ADDITIONAL RESPONSI-
BILITIES DURING ADMINISTRATION OF
SECLUSION
40 TAC §748.2651, §748.2653
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 7. ADDITIONAL RESPONSIBIL-
ITIES DURING ADMINISTRATION OF A
MECHANICAL RESTRAINT
40 TAC §§748.2701, 748.2703, 748.2705
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
31 TexReg 7448 September 8, 2006 Texas Register
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 8. SUCCESSIVE USE AND
COMBINATIONS OF EMERGENCY BEHAVIOR
INTERVENTION
40 TAC §§748.2751, 748.2753, 748.2755, 748.2757
The new sections are adopted under Human Resources Code
(HRC), §40.0505 and Government Code, §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC,
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 9. TIME RESTRICTIONS FOR
EMERGENCY BEHAVIOR INTERVENTION
40 TAC §§748.2801, 748.2803, 748.2805, 748.2807
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437





40 TAC §§748.2851, 748.2853, 748.2855
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§748.2851. What follow-up actions must caregivers take after the
child’s behavior no longer constitutes an emergency situation?
(a) The caregivers must take appropriate actions to help the
child return to routine activities. The follow-up actions of the care-
givers must include:
(1) Providing the child with an appropriate transition and
offering the child an opportunity to return to regular activities;
(2) Observing the child for at least 15 minutes; and
(3) Providing the child with an opportunity to discuss the
situation that led to the need for emergency behavior intervention and
the caregiver’s reaction to that situation. The discussion must be held
in private as soon as possible and no later than 48 hours after the child’s
use of an emergency medication or release from any emergency behav-
ior intervention.
(b) Caregivers involved in the emergency behavior interven-
tion must conduct a post-emergency behavior intervention discussion
with the child. The goal of the discussion is to allow the child and care-
giver to discuss:
(1) The child’s behavior and the circumstances that consti-
tuted the need for an emergency behavior intervention;
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(2) The strategies attempted before the use of the emer-
gency behavior intervention and the child’s reaction to those strategies;
(3) The emergency behavior intervention itself and the
child’s reaction to the emergency behavior intervention;
(4) How caregivers can assist the child in regaining self-
control in the future to avoid the administration of an emergency be-
havior intervention; and
(5) What the child can do to regain self-control in the future
to avoid the administration of an emergency behavior intervention.
(c) Caregivers involved in the emergency behavior interven-
tion must:
(1) Debrief with each other concerning the incident as soon
as possible after the situation has stabilized; and
(2) Make reasonable efforts to debrief with children in care
who witness the incident.
(d) The supervisor(s) of the caregivers involved in the emer-
gency behavior intervention must review the use of the emergency be-
havior intervention within 72 hours of the intervention.
(e) The caregivers do not have to return the child to previous
activities or place the child in current activities that the group is partic-
ipating in if the caregivers deem the child’s participation is not in the
best interests of the child or the other children in the group. However,
caregivers must engage the child in an alternative routine activity.
(f) This rule does not apply to the following types of emer-
gency behavior intervention:
(1) Short personal restraint; and
(2) Seclusion, if the child is receiving emergency care ser-
vices.
§748.2853. What must the caregiver document after discussing with
the child the use of the emergency behavior intervention?
(a) The date and time the caregiver offered the discussion;
(b) The child’s reaction to the opportunity for discussion;
(c) The date and time the discussion took place, if applicable;
and
(d) The content of the discussion, if applicable.
§748.2855. When must a caregiver document the use of an emergency
behavior intervention, and what must the documentation include?
(a) As soon as possible, but no later than 24 hours after the
initiation of the intervention, the caregiver must document in the child’s
record the following information:
(1) The child’s name;
(2) The basis for the emergency behavior intervention;
(3) A description and assessment of the circumstances and
specic behaviors that caused the basis for the emergency behavior
intervention;
(4) The de-escalation attempted before and during the use
of the emergency behavior intervention and the child’s reaction to those
strategies;
(5) The specic emergency behavior intervention adminis-
tered;
(6) The date and time the intervention was administered;
(7) The length of time the child was restrained or secluded;
(8) The name of the caregiver(s) that participated in the in-
cident that led to the intervention, and who administered the interven-
tion;
(9) The name of the person(s) who observed the child;
(10) The duration of the emergency behavior intervention;
(11) All attempts to explain to the child what behaviors
were necessary for release from the intervention;
(12) The child’s condition following the use of the medi-
cation or release from the intervention, including any injury the child
sustained as a result of the intervention or any adverse effects caused
by the use of the intervention; and
(13) The actions the caregiver(s) took to facilitate the
child’s return to normal activities following the end of the interven-
tion.
(b) Supervisors of caregivers involved in emergency behavior
intervention of a child must document their review of the use of the
intervention within 72 hours of the incident.
(c) If personal restraint is used, documentation must also in-
clude the specic restraint techniques used, including a prone or supine
restraint used as a transitional hold.
(d) If emergency medication is used, documentation must also
include the specic medication used and the dosage administered to the
child.
(e) If mechanical restraint is used, documentation must also
include:
(1) The specic restraint device used; and
(2) Continuous observation and regular respiration and cir-
culation checks and times the checks were conducted.
(f) This rule does not apply to short personal restraints.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 11. TRIGGERED REVIEWS
40 TAC §§748.2901, 748.2903, 748.2905, 748.2907, 748.2909
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
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governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§748.2907. What must the triggered review include and what must be
documented in the child’s record?
The following must be included in a triggered review and documented
in the child’s record:
(1) The same items that must be included and documented
in an initial service plan (see §748.1337 of this title (relating to What
must a child’s initial service plan include?));
(2) A review of the records and orders of the emergency
behavior interventions;
(3) A review and documentation of any potential medical
or psychiatric reason for not using emergency behavior interventions
on the child, including the prescribing professional’s consideration of
any potential medical and/or psychiatric contraindications for the spe-
cic child, such as a history of physical or sexual abuse or victimization
involving the type of intervention;
(4) An examination of alternatives to manage the child’s
behavior and to assist the child in managing his own behavior; and
(5) A written plan for reducing the need for emergency be-
havior intervention.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 12. OVERALL OPERATION
EVALUATION
40 TAC §748.2951, §748.2953
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§748.2953. What data must be collected?
(a) Quarterly, you must collect, document, and review aggre-
gate numbers of emergency behavior interventions by type of interven-
tion, with the exception of short personal restraints.
(b) This information must be reported to us quarterly.
(c) You must maintain the data for ve years.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
SUBCHAPTER O. SAFETY AND
EMERGENCY PRACTICES
DIVISION 1. SANITATION AND HEALTH
PRACTICES
40 TAC §§748.3001, 748.3003, 748.3005, 748.3007,
748.3009, 748.3011, 748.3013, 748.3015, 748.3017, 748.3019,
748.3021
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§748.3017. Are animals allowed at my operation?
(a) Yes; if:
(1) You keep the operation and premises free of stray ani-
mals.
(2) You do not allow children to play with stray animals or
other animals that could be dangerous.
(3) You have documentation at your operation showing
dogs, cats, and ferrets have been vaccinated as required by Texas
Health and Safety Code, Chapter 826.
(4) All animals on the premises, including pets and live-
stock, are treated according to a licensed veterinarian’s recommenda-
tions to protect the health and safety of children. If you choose to have
animals on the premises, you must ensure that the animals do not create
health problems or a health risk for children.
(b) For therapeutic camp services, you must house horses and
other animals that you maintain at a camp at a reasonable distance from
any sleeping, living, eating, or food preparation area.
§748.3021. How must I protect children from dangerous tools and
equipment?
Dangerous tools and equipment, such as hatchets, saws, and axes must
be stored, so they are inaccessible to children. Children may use these
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tools and equipment with caregiver supervision, as appropriate based
on the child’s age, maturity, and treatment issues.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 2. NATURAL GAS AND LIQUEFIED
PETROLEUM
40 TAC §§748.3061, 748.3063, 748.3065
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§748.3061. When must my operation be inspected for gas leaks?
Your operation must be inspected for gas leaks:
(1) Before we issue your initial permit; and
(2) At least once every 24 months from the date of the last
inspection for gas leaks.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 3. FIRE SAFETY PRACTICES
40 TAC §§748.3101, 748.3103, 748.3105, 748.3107,
748.3109, 748.3111, 748.3113, 748.3115, 748.3117, 748.3119
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§748.3103. Who must conduct a re inspection?
(a) A state or local re inspector must conduct the inspection.
(b) If an inspector cannot conduct an inspection, you must pro-
vide documentation of this from a state or local re inspector or county
judge.
§748.3105. What documentation must I maintain regarding a re in-
spection?
(a) You must keep the most recent re-inspection report, letter,
or checklist at the operation to verify the inspection date and ndings.
The report must include the inspector’s name and telephone number.
(b) You must comply with the local code and all corrections,
restrictions, or conditions specied by the inspector in the re-inspec-
tion report, letter, or checklist.
§748.3107. What type of smoke-detection system must I have?
(a) Your operation must have an operable smoke-detection
system that is audible throughout the building. This may be:
(1) An electronic re alarm and smoke-detection system;
or
(2) Individual electric or battery-operated smoke detectors
located according to the state or local re inspector’s recommendations.
If no re inspector is available or able to give recommendations, smoke
detectors must be located in the following areas:
(A) In hallways or open areas outside sleeping rooms;
and
(B) On each level of a building with multiple levels.
(b) Depending on the size and layout of the operation, addi-
tional smoke detectors may be required based on manufacturer’s or re
inspector’s instructions.
(c) New operations granted a permit by us on or after January
1, 2007, must have smoke detectors that get their power from building
wiring from a commercial source. Wiring must be permanent. Smoke
detectors must:
(1) Be equipped with a battery back-up; and
(2) Emit a signal when the batteries are low.
§748.3109. How must smoke detectors be installed at my operation?
(a) Smoke detectors must be installed and maintained accord-
ing to the manufacturer’s instructions or in compliance with the state
or local re inspector’s instructions.
(b) Batteries must be changed annually or sooner, as required
to maintain operable smoke detector units.
§748.3111. How often must the smoke detectors at my operation be
tested?
(a) The administrator or designee must test all battery-oper-
ated smoke detectors monthly by pressing the test button or switch on
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the unit. The date of the test and the name of the employee who does
the testing must be documented and kept at the operation for review.
(b) A company licensed by the State Fire Marshal, or the state
or local re inspector, must test an electronic smoke alarm system at
least annually. You must keep documentation of the inspection at the
operation for review. The documentation must indicate the date of the
inspection and the inspector’s name and telephone number.
§748.3113. Must my operation have a re-extinguishing system?
(a) Your operation must have a re-extinguishing system,
which may be a sprinkler system and/or re extinguishers.
(b) The state or local re inspector must approve the sprinkler
system and/or re extinguishers in your operation. If an inspector can-
not conduct an inspection, you must have at least one re extinguisher
in the operation rated not less than 3A:40BC.
(c) Any re extinguisher that has been used or has lost operat-
ing pressure must be serviced or replaced immediately with an equiv-
alent unit.
§748.3115. How often must I inspect and service the re extin-
guisher(s)?
You must inspect the re extinguisher(s) monthly and ensure:
(1) There will be no interference with access to the extin-
guisher in an emergency, for example, there are no objects blocking
access;
(2) Fire extinguishers are accessible for immediate use by
employees, caregivers, and volunteers; and
(3) Fire extinguishers are serviced as required by manufac-
turer’s instructions, or as required by the state or local re inspector.
§748.3117. How often must the state or local re inspector inspect
re extinguisher(s)?
(a) A company licensed by the State Fire Marshal must inspect
each re extinguisher at least annually and conduct any required service
or testing. Newly purchasedre extinguishers do not require inspection
during the rst 12 months of service unless indicated by the monthly
inspection.
(b) You must keep documentation of the inspection and/or the
purchase of new re extinguishers at the operation for review. The doc-
umentation must indicate the date of the inspection and the inspector’s
name.
§748.3119. How often must a re sprinkler system be inspected?
(a) If your operation has a re sprinkler system, a company
licensed by the State Fire Marshal must inspect the re sprinkler system
at least annually and conduct any required service or testing.
(b) You must keep the most recent inspection report at the op-
eration for review. The documentation must indicate the date of the
inspection and the inspector’s name and telephone number.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 4. HEATING DEVICES
40 TAC §748.3161
The new section is adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new section implements HRC, §42.042.
§748.3161. What steps must I take to ensure that heating devices do
not present hazards to children?
(a) Gas appliances must have metal tubing and connections,
be in good repair, and free from leaks.
(b) Space heaters must be enclosed and have the seal of ap-
proval of a United States test laboratory or be approved by the state or
local re inspector.
(c) You must safeguard oor and wall furnace grates, steam
and hot water pipes, and electric space heaters, so children do not have
access to them.
(d) Gas fuel heaters, replaces, and wood-burning stoves must
be properly vented to the outside.
(e) If you use a replace, wood-burning stove, or space heater,
you must install a screen or guard with sufcient strength to prevent
children from falling into the re or against the stove or heater.
(f) You must keep replaces and wood-burning stoves clean.
(g) You may not use any of the following in your operation:
(1) Stoves, including portable camp stoves, used to heat
any part of the operation;
(2) Open ame heaters (heaters where the ame can be eas-
ily touched or accessed); or
(3) Liquid fuel heaters.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 5. CARBON MONOXIDE SAFETY
PRACTICES
40 TAC §§748.3191, 748.3193, 748.3195
ADOPTED RULES September 8, 2006 31 TexReg 7453
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§748.3193. How must carbon monoxide detectors be installed?
(a) You must install carbon monoxide detectors that meet Un-
derwriters Laboratories Inc. requirements (UL-Listed).
(1) You must install carbon monoxide detectors according
to manufacturer’s specications for proper location and installation;
and
(2) Furniture, draperies, or other items must not cover up
detectors.
(b) If you use an electronic carbon monoxide detection-system
connected to an alarm/smoke detection system, the system must be in-
stalled according to the state or local re inspector’s requirements.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 6. EMERGENCY EVACUATION
AND RELOCATION
40 TAC §§748.3231, 748.3233, 748.3235, 748.3237, 748.3239
The new sections are adopted under Human Resources Code
(HRC), §40.0505 and Government Code, §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC,
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§748.3233. Must I have an emergency evacuation and relocation di-
agram?
(a) You must have a written emergency evacuation and reloca-
tion diagram specifying directions for egress on le at your operation.
(b) The emergency evacuation and relocation diagram must
show the following:
(1) A oor plan of your operation;
(2) The designated location outside of the operation where
all caregivers and children meet to ensure everyone has exited the op-
eration safely;
(3) The designated location inside the operation where all
caregivers and children take shelter from threatening weather; and
(4) At least two exit routes that:
(A) Are located in distant parts of the building and lead
to the outside;
(B) Are not blocked in any way, including with furni-
ture or equipment;
(C) Are not through a kitchen or other hazardous area,
unless specically approved in writing by the state or local re inspec-
tor. The written approval must be signed and dated by the state or local
re inspector and maintained at your operation for our review;
(D) Are not a window, unless children and caregivers
are physically able to exit through the window to the ground outside
safely and quickly;
(E) Are not doors or windows that are locked and re-
quire a key to open from the inside, unless specically approved in
writing by the state or local re inspector. The written approval must
be signed and dated by the state or local re inspector and maintained
at your operation for our review;
(F) Do not lead into a pool area; and
(G) If above the ground level, are served by standard
stairs and do not require ladders, folding stairs, or trap doors to gain
access to the ground oor.
§748.3237. What other safety provisions must I make?
(a) Closet door latches must allow children to open the door
from the inside of the closet.
(b) In case of electrical failure, you must have an operable
source of emergency lighting that is approved by the state or local re
inspector, or operable battery-powered lighting.
(c) Children must be able to open emergency exit doors easily
from the inside, unless specically approved in writing by the state or
local re inspector. The written approval must be signed and dated by
the state or local re inspector and maintained at your operation for our
review.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 7. FIRST-AID KITS
31 TexReg 7454 September 8, 2006 Texas Register
40 TAC §748.3271, §748.3273
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
SUBCHAPTER P. PHYSICAL SITE
DIVISION 1. GROUNDS AND GENERAL
REQUIREMENTS
40 TAC §§748.3301, 748.3303, 748.3305, 748.3307,
748.3309, 748.3311, 748.3313, 748.3315, 748.3317
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§748.3301. What general physical site requirements must my opera-
tion meet?
(a) Buildings, including exterior and interior surfaces (such as
walls, oors, and ceilings), must be structurally sound, clean, and in
good repair. Paints used at the operation after January 1, 2007, must be
lead-free.
(b) Buildings must comply with applicable building, plumb-
ing, electrical, re, and similar codes.
(c) Windows and doors must be in good repair and free of bro-
ken glass or hazards. Windows used for ventilation, including windows
in doors, must be provided with properly tted and secure screens in
good repair for protection from insects when windows are open.
(d) Walkways must be free of ice, snow, and obstruction.
(e) Outdoor areas must be well drained.
(f) The grounds of the operation must be well maintained and
free of hazards.
(g) The grounds of the operation must be free of accumulation
of garbage and debris and maintained in a sanitary manner. All garbage
must be disposed of in a sanitary manner in accordance with the Texas
Commission on Environmental Quality (see 30 TAC Chapter 330, Mu-
nicipal Solid Waste). Outdoor garbage cans must have lids.
(h) The building must be free of rodents and insects.
(i) Equipment and furniture must be safe for children and must
be kept clean and in good repair.
§748.3303. What parts of my operation must be ventilated?
Living quarters, recreation areas, dining areas, bathrooms, bedrooms,
and kitchens must be adequately ventilated by at least one operable
window or mechanical ventilation system.
§748.3311. What are the requirements for using a tractor?
You must never permit a child:
(1) Under 16 years old to operate a tractor; or
(2) To ride as a passenger on a tractor.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 2. INTERIOR SPACE
40 TAC §§748.3351, 748.3353, 748.3355, 748.3357,
748.3359, 748.3361, 748.3363, 748.3365, 748.3367, 748.3369
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§748.3351. What are the requirements for general living space?
You must provide:
(1) Us with a sketch of the operation’s oor plan showing
the dimensions and the purpose of all rooms and specifying where chil-
dren and caregivers, if applicable, will sleep. This must be provided to
us with the initial application for a permit and when changes are made;
ADOPTED RULES September 8, 2006 31 TexReg 7455
(2) Living space, appropriate furnishings, and bathroom fa-
cilities that are safe, clean, and maintained in good repair;
(3) Provisions for personal storage space in the child’s bed-
room for each child’s clothing and belongings;
(4) At least 40 square feet per child, including adult resi-
dents and children of caregivers residing at the operation, of indoor ac-
tivity space, excluding bedrooms, halls, kitchens, bathrooms, and any
other space not regularly available to a child;
(5) Each bedroom with at least one window with outside
exposure as a source of natural light, unless you were granted a permit
by us prior to January 1, 2007, and your permit is still valid; and
(6) Every bedroom window with curtains, blinds, shades,
or other provisions for rest and privacy.
§748.3353. May I use a video camera to supervise a child in the
child’s bedroom?
(a) Video cameras may be used to supervise infants and tod-
dlers.
(b) Video cameras may not be used to supervise children, other
than infants and toddlers unless the:
(1) Parent, or other person legally authorized to consent,
consents to the use of the video camera; and
(2) Child:
(A) Is younger than ve years old;
(B) Has primary medical needs; or
(C) Requires heightened supervision, such as a child
who sleepwalks, experiences night terrors, engages in physically ag-
gressive or sexual behavior problems, or resides in a bedroom with
such a child. You must document the justication for the video camera
in each child’s service plan, and each child must have other accessible
and reasonable locations where he may change his clothing in private.
(c) Video cameras may not be used to tape the child, and im-
ages may not be accessible except to operation employees and care-
givers.
§748.3355. May I use an audio monitoring device to supervise a child
in the child’s bedroom?
(a) Audio monitoring devices may be used to supervise infants
and toddlers.
(b) Audio monitoring devices may not be used to supervise
other children, except infants and toddlers, unless the:
(1) Parent, or other person legally authorized to consent,
consents to the use of the audio monitoring device; and
(2) Child:
(A) Is younger than ve years old;
(B) Has primary medical needs; or
(C) Requires heightened supervision, such as a child
who sleepwalks, experiences night terrors, engages in physically ag-
gressive or sexual behavior problems, or resides in a bedroom with
such a child. You must document the justication for the audio moni-
toring device in each child’s service plan.
§748.3359. What rooms may I not use as bedrooms?
You may not use the following as bedrooms:
(1) Rooms commonly used for other purposes, such as din-
ing rooms, living rooms, hallways, porches or dens, except for a child
temporarily requiring close supervision or a child who is admitted to
your operation during sleeping hours (for the rst night only). These
exceptions are permitted only if the child is provided with comfortable
sleeping arrangements and if supervision of the child is not compro-
mised;
(2) Rooms that are passageways to other rooms; or
(3) Basements; however, if prior to January 1, 2007, we
granted you a permit, then basements may be used as bedrooms as long
as other relevant requirements are met, and until:
(A) You move your operation to a new building;
(B) You structurally alter the current building by adding
a new room; or
(C) Your permit is no longer valid.
§748.3361. May a child in care share a bedroom with an adult?
(a) Generally, each child should have his own designated bed-
room or share a bedroom with other children.
(b) A child may share a bedroom with an adult if:
(1) It is in the best interest of the child;
(2) The child is under three years old and sleeps in the bed-
room of the caregiver; and
(3) Approval is documented and dated in the child’s service
plan by the service planning team.
(c) To determine whether a child should share a bedroom with
an adult resident, see §748.1937 of this title (relating to May an adult
resident share a bedroom with a child resident?).
(d) This rule does not apply to travel and camping situations.
§748.3363. Can children of the other gender share a bedroom?
(a) A child six years old or older may not share a bedroom with
a person of the other gender. Prior to permitting a child under six years
old to share a bedroom with a person of the other gender, the service
planning team must assess:
(1) What is in the best interest of the child;
(2) The history of these persons for possible sexual abuse
and/or sexual behavior problems; and
(3) The appropriateness.
(b) The assessment and approval by the service planning team
must be documented and dated in the child’s record.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 3. TOILET AND BATH FACILITIES
40 TAC §§748.3391, 748.3393, 748.3395, 748.3397, 748.3399
31 TexReg 7456 September 8, 2006 Texas Register
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§748.3393. What are the requirements for a toilet that a child uses?
(a) Your operation must dispose of wastewater into a sanitary
sewage system, or an approved septic system in accordance with the
Texas Commission on Environmental Quality, including any routine
inspections required by law.
(b) You must provide:
(1) At least one toilet for every eight children. All toilets
must provide individual privacy, including doors to individual toilet
stalls; and
(2) Separate toilet facilities for males and females.
(c) When toilet facilities for each gender are located in the
same building, the toilet facilities must be:
(1) Distinctly marked for each gender; and
(2) Separated by a solid wall from oor to ceiling.
(d) Toilets must be equipped with toilet paper at all times.
(e) Toilet facilities must meet the handicap accessibility stan-
dards according to the American with Disabilities Act, if applicable.
(f) Urinals may be substituted for the toilets for the males on a
ratio of one urinal or 24 inches of trough-type urinal for one toilet, not
to exceed one-third of the required toilets. Urinals must have privacy
walls on three sides that must be constructed of nonabsorbent materials.
§748.3395. What are the requirements for hand-washing sinks that a
child uses?
(a) You must maintain all hand-washing sinks in good repair
and keep them clean at all times.
(b) You must provide:
(1) At least one hand-washing sink for every eight children;
(2) A hand-washing sink that is adjacent to toilet facilities;
(3) Hand-washing sinks with hot and cold running water
under sufcient pressure to meet the demands of the children; and
(4) Hand-washing sinks equipped with soap and a personal
towel, single-use disposable towels, or hot air hand dryers.
§748.3397. What are the requirements for bathing facilities?
(a) All bath and shower areas must provide for individual pri-
vacy. This includes doors or nonabsorbent shower curtains to individ-
ual bathtubs and showers stalls.
(b) You must provide:
(1) At least one bathtub or shower for every eight females
and one for every eight males; and
(2) Separate shower and bath facilities for each gender,
where applicable.
(c) When common-use shower facilities for each gender are
located in the same building, the facilities must be:
(1) Distinctly marked for each gender; and
(2) Separated by a solid wall from the oor to ceiling.
(d) Each shower and bathtub must be equipped with:
(1) Hot and cold running water under sufcient pressure to
meet the demands of the children; and
(2) Sufcient hot water to meet the demands of the chil-
dren.
(e) If prior to January 1, 2007, we granted you a permit, then
you do not have to comply with these requirements until:
(1) You move your operation to a new location;
(2) You structurally alter the current bathroom facilities; or
(3) Your permit is no longer valid.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 4. POISONS
40 TAC §748.3421
The new section is adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new section implements HRC, §42.042.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
ADOPTED RULES September 8, 2006 31 TexReg 7457
DIVISION 5. FOOD PREPARATION,
STORAGE, AND EQUIPMENT
40 TAC §748.3441, §748.3443
The new sections are adopted under Human Resources Code
(HRC), §40.0505 and Government Code, §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC,
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§748.3441. What general requirements apply to food service and
preparation?
(a) All food and drinks must be of safe quality and must be
stored, prepared, distributed, and served under sanitary and safe con-
ditions.
(b) You must sanitize food service equipment, dishware, and
utensils after each use. All eating and cookware must be properly
stored.
(c) You must keep furniture, equipment, food contact surfaces,
and other areas where food is prepared, eaten, or stored clean and in
good repair.
(d) If your operation lacks adequate facilities for sanitizing
dishes and utensils, you must only use disposable, single-use items.
(e) You must discard single-service napkins, bibs, dishware,
containers, and utensils after each use.
(f) You must wash re-useable napkins and bibs after each use.
(g) You must wash re-useable tablecloths when soiled.
(h) Persons who handle food and/or eating utensils for the
group must:
(1) Maintain personal cleanliness;
(2) Keep hands clean at all times;
(3) Wash his hands with soap and water thoroughly after
each visit to the toilet;
(4) Be free of infections commonly transmitted through the
handling of food or drink and free of communicable diseases; and
(5) Minimize food contamination through the use of uten-
sils.
(i) Food packages must be in good condition and protect the
integrity of the contents, so food is not exposed to adulteration or po-
tential contaminants. You must discard cans that are leaking, bulging,
or rusted.
(j) When you serve an infant or toddler:
(1) If the child is capable of sitting up, you must serve food
on plates, napkins, or other sanitary holders, such as a high chair tray;
and
(2) You must not serve foods that present a risk of choking.
(k) When you prepare a meal at the operation, the food prepa-
ration area must be in a separate space from the eating, play, and bath-
room areas.
(l) Fruits and vegetables must be properly washed before use.
(m) Food must be thawed in the refrigerator, in cold water in
a leak-proof bag, or in the microwave.
(n) Food must be protected from contamination.
(o) You must keep raw meat, poultry, sh, and their juices
away from other food. After cutting raw meat, you must wash your
hands, the cutting board, the knife, and the countertops with hot, soapy
water. You must sanitize cutting boards by using a solution of one-tea-
spoon chlorine bleach in one quart of water.
(p) You must maintain hot food at 140 degrees Fahrenheit or
above.
(q) You must refrigerate perishable food at proper tempera-
tures:
(1) Within one hour after use when the temperature is
above 90 degrees Fahrenheit; or
(2) Otherwise, within two hours.
(r) Uneaten food from a person’s plate must not be served
again or used in the preparation of other dishes.
(s) You must not permit animals to be in the area of food stor-
age, food preparation, and dining.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 6. PLAY EQUIPMENT AND
SAFETY REQUIREMENTS
40 TAC §§748.3471, 748.3473, 748.3475, 748.3477,
748.3479, 748.3481
The new sections are adopted under Human Resources Code
(HRC), §40.0505 and Government Code, §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC,
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
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§748.3471. What are the minimum safety requirements for outdoor
equipment?
You must ensure that outdoor equipment and supplies used both at and
away from the operation are safe for the children as follows:
(1) The outdoor activity space must be arranged, so care-
givers can adequately supervise children at all times.
(2) The design, scale, and location of the equipment must
be appropriate for the body size and ability of the children using the
equipment.
(3) Equipment must not have openings that can entrap a
child’s body or body part that has penetrated the opening.
(4) Equipment must not have protrusions or openings that
can entangle something around a child’s neck or a child’s clothing.
(5) Equipment must be securely anchored according to
manufacturer’s specications to prevent collapsing, tipping, sliding,
moving, or overturning.
(6) All anchoring devices must be placed below the level
of the playing surface to prevent tripping or injury resulting from a fall.
(7) Equipment must not have exposed pinch, crush, or
shear points on or underneath it.
(8) You must not install climbing equipment, swings, or
slides over asphalt or concrete, unless the asphalt or concrete is covered
with properly installed unitary surfacing materials as specied in this
subchapter.
(9) Outdoor platforms more than 20 inches in height for
children ve years old and younger, and more than 30 inches in height
for school-age children, must be equipped with guardrails that surround
the elevated surface, except for entrances and exits, and that prevent
children from crawling over or through the guardrail.
(10) The height of the highest play surface or platform can-
not be more than eight feet.
(11) Stairs and steps on outdoor climbing equipment, re-
gardless of height, must have well-secured handrails on both sides of
stairs and steps that the children can reach. Rung ladders do not require
handrails.
(12) Bounce houses are permitted if used by no more than
one child at a time.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 7. PLAYGROUND USE ZONES
40 TAC §§748.3521, 748.3523, 748.3525, 748.3527,
748.3529, 748.3531, 748.3533, 748.3535
The new sections are adopted under Human Resources Code
(HRC), §40.0505 and Government Code, §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC,
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 8. PROTECTIVE SURFACING
40 TAC §§748.3561, 748.3563, 748.3565, 748.3567
The new sections are adopted under Human Resources Code
(HRC), §40.0505 and Government Code, §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC,
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 9. SWIMMING POOLS,
WADING/SPLASHING POOLS, AND
HOT TUBS
ADOPTED RULES September 8, 2006 31 TexReg 7459
40 TAC §§748.3601, 748.3603, 748.3605, 748.3607
The new sections are adopted under Human Resources Code
(HRC), §40.0505 and Government Code, §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC,
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
SUBCHAPTER Q. RECREATION ACTIVITIES
DIVISION 1. GENERAL REQUIREMENTS
40 TAC §§748.3701, 748.3703, 748.3705, 748.3707,
748.3709, 748.3711, 748.3713, 748.3715, 748.3717, 748.3719
The new sections are adopted under Human Resources Code
(HRC), §40.0505 and Government Code, §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC,
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§748.3701. What are my responsibilities for providing opportunities
for recreational activities and physical tness?
(a) You must provide daily indoor and outdoor recreational
and other activities appropriate to the needs, interests, and abilities of
the children, so every child may participate.
(b) You must have a written plan for ensuring that a range of
indoor and outdoor recreational and leisure opportunities are provided
for children in care.
(c) Except for a child who has written medical orders to the
contrary, your programs for non-ambulatory children must include:
(1) Physical tness development that prescribes a variety
of body positions; and
(2) Changes in environment.
(d) Each child must have individual free time as appropriate to
the child’s age and abilities.
(e) You must provide the follow types of recreational activities
based on each individual child’s needs:
Figure: 40 TAC §748.3701(e)
§748.3717. What instruction must a caregiver have regarding the
plan for action?
For a higher risk recreational activity, the person qualied to supervise
the activity must instruct caregivers participating in the activity regard-
ing the implementation of the plan of action.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 2. SWIMMING ACTIVITIES
40 TAC §§748.3751, 748.3753, 748.3755, 748.3757,
748.3759, 748.3761, 748.3763, 748.3765, 748.3767
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§748.3751. Must a certied lifeguard be on duty during an activity
involving a body of water?
(a) A certied lifeguard must supervise children at all times
during an activity involving a body of water two feet deep or more.
(b) You do not need to provide a lifeguard when you are:
(1) Using a public pool for which you are not responsible
and the pool provides a qualied lifeguard; or
(2) Involved in watercraft activities, however you must
comply with the requirements in Division 3 of this subchapter (relating
to Watercraft Activities).
§748.3757. What are the child/adult ratios for swimming activities?
(a) The maximum number of children one adult can supervise
during swimming activities is based on the age of the youngest child in
the group and is specied in the following chart:
Figure: 40 TAC §748.3757(a)
(b) In addition to meeting the required swimming child/adult
ratio listed in subsection (a) of this section, if four or more children are
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engaged in swimming activities, then there must be at least two adults
to supervise the children.
(c) When a child who is non-ambulatory or who is subject to
seizures is engaged in swimming activities, you must assign one adult
to that one child. This adult must be in addition to the lifeguard on duty
in the swimming area. You do not have to meet this requirement if a
licensed physician writes orders in which the physician determines that
the child:
(1) Is at low risk of seizures and that special precautions
are not needed; or
(2) Only needs to wear an approved life jacket while swim-
ming and additional special precautions are not needed.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 3. WATERCRAFT ACTIVITIES
40 TAC §§748.3801, 748.3803, 748.3805, 748.3807
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§748.3803. What are the requirements for watercraft activities?
(a) A non-swimmer must:
(1) Wear a life vest; and
(2) With the exception of inatable tubes, not be in a wa-
tercraft without an adult.
(b) At least two adults able to swim and carry out a water res-
cue must be at the shoreline and/or on the water to respond to emer-
gencies any time children are on the water during watercraft activities.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 4. WILDERNESS HIKING AND
CAMPING EXCURSIONS
40 TAC §§748.3841, 748.3843, 748.3845, 748.3847,
748.3849, 748.3851, 748.3853, 748.3855, 748.3857, 748.3859,
748.3861
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§748.3845. What type of itinerary must I have for hiking, camping
excursions, or eld trips?
(a) For hiking, camping excursions, or eld trips that last for
over ve hours, you must have a day-to-day itinerary prepared prior to
departure, including the:
(1) Time of departure and anticipated time of return;
(2) Destination; and
(3) Travel route.
(b) For hiking, camping excursions, or eld trips that last
overnight, each point of the itinerary must also identify:
(1) Sources of emergency care, such as hospitals, police,
and forest service ofces;
(2) Methods of communicating with sources of emergency
care; and
(3) Date and time of departure and anticipated date and
time of return.
(c) The caregivers on the excursion must:
(1) Follow the itinerary as closely as possible; and
(2) Notify the operation of any change, when possible.
§748.3855. What requirements must I meet for food utensils and
equipment when camping?
(a) A common use drinking cup, container, or utensil must be
washed with uncontaminated hot water and detergent before another
person uses it.
(b) You must not use a dish, container, or utensil that is
chipped, cracked, broken, damaged, or constructed so as to prevent
proper cleaning and sanitizing.
(c) You must discard disposable or single-use dishes, contain-
ers, or utensils used in handling food after one use.
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(d) You must store eating utensils:
(1) Separately from foods or other materials or substances;
and
(2) In clean, dry containers.
§748.3861. What are the requirements for toilet facilities during
overnight camping excursions?
(a) If the campsite is not provided with toilet facilities, pit priv-
ies or other portable toilets, there must be separate designated areas for
each gender for toilet use.
(b) Toilet paper must be available at all times, as needed.
(c) Privies must be located at least:
(1) 20 feet from any stream, lake, well, spring, or other
water supply; and
(2) 75 feet from the camp, tent, sleeping, or housing ar-
rangement.
(d) Soap and water for hand washing must be located within
20 feet of the toilet areas.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 5. TRAMPOLINE USE
40 TAC §748.3891, §748.3893
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 6. WEAPONS, FIREARMS,
EXPLOSIVE MATERIALS, AND PROJECTILES
40 TAC §§748.3931, 748.3933, 748.3935, 748.3937
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§748.3931. Are weapons, rearms, explosive materials, and projec-
tiles permitted at my operation?
Generally, weapons, rearms, explosive materials, and projectiles
(such as darts or arrows), are permitted, however, there are some
specic restrictions:
(1) Handguns are not permitted at an operation or during
any type of activity;
(2) A child receiving treatment services or emergency care
services is not permitted to use weapons, rearms, explosive materials,
or projectiles, or toys that explode or shoot (such as reworks or BB
guns);
(3) If you allow weapons, rearms, explosive materials,
projectiles, or toys that explode or shoot, you must develop policies
identifying specic precautions to ensure children do not have unsu-
pervised access to them, including locked storage and separate locked
storage for the weapons and ammunition;
(4) You must determine it is appropriate for a child receiv-
ing only child-care services to use the weapons, rearms, explosive
materials, projectiles, or toys that explode or shoot; and
(5) No child may use a weapon, rearm, explosive mate-
rial, projectile, or toy that explodes or shoots, unless the child is di-
rectly supervised by a qualied adult.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
31 TexReg 7462 September 8, 2006 Texas Register
SUBCHAPTER R. TRANSPORTATION
DIVISION 1. GENERAL REQUIREMENTS
40 TAC §§748.4001, 748.4003, 748.4005, 748.4007,
748.4009, 748.4011, 748.4013
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§748.4013. What is required when my operation takes children on
out-of-state overnight trips?
(a) If your operation takes children on out-of-state overnight
trips, you must:
(1) Develop a written itinerary and safety plan for each trip;
(2) Provide necessary equipment and make provisions to
meet participants’ needs on the trip; and
(3) Inform parents before the planned departure date, and
document in the child’s record the discussion and date when this contact
occurred.
(b) You must obtain the written permission from each child’s
parent for each out-of-state trip or must obtain a general written per-
mission from each child’s parent for any out-of-state trip in which the
child will participate.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 2. SAFETY RESTRAINTS
40 TAC §§748.4041, 748.4043, 748.4045, 748.4047
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§748.4043. Do the seat belt requirements prohibit transporting chil-
dren in the bed of a pick-up truck?
(a) Children may be transported in the bed of a pick-up truck
on the facility grounds if the following conditions are met:
(1) If children are being transported in the bed of a pick-up
truck, children must be at least 13 years old;
(2) Children must be seated;
(3) No children may sit on the side of the vehicle, the tire
wells, or on the tailgate;
(4) No children may lean against the tailgate;
(5) The tailgate must be securely closed while the vehicle
is in motion;
(6) The vehicle must travel at a safe speed consistent with
the terrain and weather conditions;
(7) The driver of the vehicle must be knowledgeable about
the dangers associated with issues, such as but not limited to, sudden
braking and travel over uneven terrain; and
(8) Open bed pick-up trucks or trailers must not be used to
transport children on public roads.
(b) Subsection (a) of this section does not apply to hay-rides
on trailer beds for special occasions as long as there is adequate adult
supervision to prevent children from falling off of the trailer.
(c) At all other times transportation is provided by the opera-
tion, employees, or volunteers, each child must be in a safety restraint
when the vehicle is in motion.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 3. VEHICLE AND VEHICLE
MAINTENANCE
40 TAC §748.4081, §748.4083
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
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governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 4. TRANSPORTATION RECORDS
40 TAC §748.4111
The new section is adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new section implements HRC, §42.042.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
SUBCHAPTER S. ADDITIONAL
REQUIREMENTS FOR OPERATIONS THAT
PROVIDE EMERGENCY CARE SERVICES
DIVISION 1. SERVICE MANAGEMENT
40 TAC §§748.4201, 748.4203, 748.4205, 748.4207,
748.4209, 748.4211, 748.4213
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 2. ADMISSION ASSESSMENT
40 TAC §748.4231
The new section is adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new section implements HRC, §42.042.
§748.4231. What information must an admission assessment include
for a child needing emergency care services, including respite child-
care services?
(a) An admission assessment must provide an initial evalua-
tion of the appropriate placement of the child and must include:
(1) The child’s immediate needs;
(2) The name of the referral source;
(3) The date and time of placement;
(4) The reason for emergency placement;
(5) A description of the child’s condition as observed by
the intake worker;
(6) The child’s understanding of the need for emergency
care services; and
(7) The child’s feelings about the crisis situation and oper-
ation care.
(b) You must also obtain the following information as soon as
possible after admission:
(1) The child’s identity, date of birth, and any additional
information needed to determine the child’s ability to consent to emer-
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gency care services for the child or the child’s offspring. To consent to
services, the child must be:
(A) The parent of a child;
(B) Pregnant; or
(C) 16 years old or older; and
(i) Residing separate and apart from the child’s par-
ent, regardless of whether the parent consents to the admission and du-
ration; and
(ii) Managing his own nancial affairs, regardless of
the source of income;
(2) Name, address, and telephone number of the child’s
parents, if available. This information is not required if the child meets
the requirements to consent to emergency care services;
(3) Medications the child is taking;
(4) Chronic health conditions, such as asthma or diabetes;
and
(5) Allergies to medication or food.
(c) If you cannot obtain the required information for an assess-
ment:
(1) You must make reasonable efforts to obtain all required
information.
(2) If attempting to get information at the time of placement
would not be in the child’s best interests, you may postpone attempting
to acquire the information.
(3) In the child’s admission assessment, you must docu-
ment why a:
(A) Particular piece of information is unavailable; or
(B) Delay in obtaining a piece of information is neces-
sary, including efforts made to obtain the information.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 3. RESPITE CHILD-CARE
SERVICES
40 TAC §§748.4261, 748.4263, 748.4265, 748.4267, 748.4269
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§748.4261. May I provide respite child-care services?
(a) Respite child-care services are not subject to regulation un-
der this subchapter, if the:
(1) Respite child-care services are completely separate
from the emergency care services. You must provide the respite
child-care services in a completely separate physical space using dif-
ferent caregivers from the caregivers for the emergency care services;
and
(2) Care does not exceed 40 days per year as outlined in
§745.117(6) of this title (relating to Which programs of limited duration
are exempt from Licensing regulation?).
(b) An operation that only provides emergency care services
to children may provide respite child-care services, if you:
(1) Meet all applicable requirements for all services, in-
cluding children admitted only for respite child-care. This includes
compliance with capacity limits, child/caregiver ratios, and supervi-
sion rules; and
(2) Ensure that your respite child-care services do not
present a conict of care for any child receiving emergency care
services.
§748.4263. Whom must I notify when I accept a child for respite
child-care?
You must notify the child’s parent before accepting the child for respite
child-care.
§748.4265. What information regarding a child must I receive prior
to providing respite child-care services to that child?
To ensure continuity of care, you must obtain the following informa-
tion:
(1) Specic needs of a child, including:
(A) All psychiatric or medical treatment currently being
provided;
(B) Medication regimen and medication instructions;
(C) Authorization for medical treatment; and
(D) Any other needs of a child that should be addressed
by the respite child-care services provider;
(2) Non-routine events taking place in the life of the child;
(3) Emergency contact information, including the:
(A) Child’s physician(s);
(B) Child’s parent; and
(C) Telephone number of the agency or operation that
placed the child; and
(4) The child’s history that may affect the operation’s abil-
ity to provide care for the child, including:
(A) Background of abuse and/or neglect;
(B) Physical aggression or sexual behavior problems;
(C) Fire setting;
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(D) Maiming or killing animals;
(E) Suicidal ideations and attempts; and
(F) Run-away behaviors.
§748.4267. How long may a child be in respite child-care?
(a) With the exception of subsection (b) of this section, a child
may be in respite child-care for 14 consecutive days or 40 days each
year.
(b) A respite child-care services placement that is made be-
cause a child’s foster home is under investigation for abuse or neglect
does not count toward nor is it limited by the time frames noted in sub-
section (a) of this section. However, these placements are limited to a
maximum of 60 days.
(c) If a child needs respite child-care for more than 14 consec-
utive days or more than 60 days for an abuse or neglect investigation,
this is considered a new placement and will not be respite child-care.
(d) When a child nishes a respite child-care placement, he
may not return to respite child-care for at least 10 days.
(e) Respite child-care must not be used if it could be detrimen-
tal to the child.
§748.4269. May I update an admission assessment when I provide
respite child-care services to a child to whom I have already provided
respite child-care?
When you admit into your respite child-care services program a child
to whom you have already provided respite child-care, you may update
the existing admission assessment information rather than completing
a new assessment.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
SUBCHAPTER T. ADDITIONAL
REQUIREMENTS FOR OPERATIONS




The new section is adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new section implements HRC, §42.042 and §42.0425.
§748.4301. Does Licensing regulate all assessment services?
(a) No. This subchapter only regulates general residential op-
erations and residential treatment centers that also provide an assess-
ment services program.
(b) Services provided by other individuals, agencies, and or-
ganizations are not subject to regulation under this subchapter.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 2. ADMISSION
40 TAC §748.4331
The new section is adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new section implements HRC, §42.042 and §42.0425.
§748.4331. What are the requirements for approving a child’s admis-
sion into my assessment services program?
(a) The person responsible for the assessment services pro-
gram must review and approve in writing the determination that your
program will be able to provide or obtain all assessment services the
child appears to need at intake.
(b) The review, determination, and approval must be:
(1) In writing, signed, and dated from the person responsi-
ble for the assessment services program; and
(2) Completed prior to the admission of the child into your
assessment services program.
(c) The determination on the appropriateness of the program
to meet the child’s assessment needs must be led in the child’s record
if the child is admitted into your assessment services program.
(d) You must document in the child’s record whether you are:
(1) Only providing assessment services to the child; or
(2) Also providing other services, such as emergency care
services.
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(e) You must document in the child’s record the date of the
child’s admission into your assessment services program.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 3. ASSESSMENT PLAN
40 TAC §§748.4361, 748.4363, 748.4365, 748.4369, 748.4371
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042 and §42.0425.
§748.4361. When must I complete the child’s individual plan for the
assessment?
(a) You must complete the child’s individual plan for the as-
sessment within 10 days from the date of the child’s admission into the
program.
(b) You must document the plan in the child’s record.
§748.4365. What must an individual plan for the assessment include?
(a) An individual plan for the assessment must include:
(1) Time frames for providing all assessment services;
(2) Recommendations for the child’s care during the as-
sessment process;
(3) Any treatment to be provided during the assessment pe-
riod; and
(4) Current data from the caregiver’s evaluation of the
child’s behavior and level of functioning.
(b) The common application is not and must not serve as the
individual plan for the assessment.
§748.4369. How must my assessment services program collect infor-
mation from a child’s caregivers?
(a) Your assessment services program must systematically col-
lect information from caregivers throughout the child’s participation in
the assessment services program. This information includes the care-
givers’ observations and opinions of the child.
(b) You must document this information in the child’s record.
Your documentation must include your consideration of the caregivers’
observations and opinions.
§748.4371. When is the plan for the assessment complete?
(a) The plan for the assessment is complete when it contains
the necessary information and the signed approval of the person respon-
sible for the assessment services program or a designated employee
who meets the qualications of a person responsible for the assessment
program.
(b) The parent must review and be provided a copy of the plan
for the assessment.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 4. ASSESSMENT REPORT
40 TAC §§748.4391, 748.4393, 748.4395, 748.4397
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042 and §42.0425.
§748.4397. Who must review and approve an assessment report?
(a) The following people must review the assessment report:
(1) The person responsible for the assessment program or a
designated employee who meets the qualications of a person respon-
sible for the assessment program;
(2) The child’s primary caregiver; and
(3) The child’s parent.
(b) The person responsible for the assessment program, or the
designated qualied employee, must approve and sign the report.
(c) You must le the original, approved and signed assessment
report, including any addendums to the report, in the child’s record.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Ofce of the Secretary of State on August 22, 2006.
TRD-200604515
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General Counsel
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Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
SUBCHAPTER U. ADDITIONAL
REQUIREMENTS FOR OPERATIONS
THAT PROVIDE THERAPEUTIC CAMP
SERVICES
DIVISION 1. DEFINITIONS
40 TAC §748.4401, §748.4403
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042 and §42.0425.
§748.4401. What do certain words mean in this subchapter?
These words have the following meanings in this subchapter:
(1) Permanent camp--The permanent structure at which the
basic needs for camp operation, such as resident housing, water supply
and septic systems, and permanent toilet and/or cooking facilities, are
provided.
(2) Permanent structure--Man-made permanent or
semi-permanent structures in which groups of people live, eat,
sleep, or assemble, such as dining halls, dormitories, cabins, or other
structures which are not constructed to be readily movable.
(3) Primitive camp--A portion of the permanent campsite
premises or another site at which the basic needs for camp operation,
such as water supply systems, and permanent toilet and/or cooking fa-
cilities or other permanent structures, are not provided and in which a
child stays no longer than 14 days before returning to the permanent
camp.
§748.4403. What children are eligible to participate in a therapeutic
camp program?
(a) For a child to be eligible to participate in a therapeutic camp
program, the child must:
(1) Be 13 years old or older;
(2) Be in need of treatment services for an emotional dis-
order; and
(3) Have difculty functioning in his home, school, or
community.
(b) Individuals that are not eligible to participate in a therapeu-
tic camp program include:
(1) An adult;
(2) A child under 13 years old;
(3) A child who receives child-care services only, including
a child in a transitional living services program;
(4) A child who is pregnant. If a child becomes pregnant
while in care, you must arrange for the child’s immediate discharge or
transfer from your therapeutic camp program;
(5) An adolescent parent with his or her child;
(6) A child with primary medical needs or other medical
conditions that cannot be easily provided to the child at the permanent
campsite or during primitive camping excursions;
(7) A child diagnosed with a Pervasive Developmental
Disorders such as Autistic Disorder, Asperger’s Disorder and Rett’s
Disorder;
(8) A child diagnosed with Mental Retardation;
(9) A child for an emergency admission; and
(10) A child for child day care services.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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DIVISION 2. ACTIVITIES REQUIRING
SPOTTING OR BELAYING
40 TAC §748.4431
The new section is adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new section implements HRC, §42.042 and §42.0425.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Ofce of the Secretary of State on August 22, 2006.
TRD-200604517
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General Counsel
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Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 3. PRIMITIVE CAMPING
EXCURSIONS
40 TAC §§748.4461, 748.4463, 748.4465, 748.4467,
748.4469, 748.4471, 748.4473
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042 and §42.0425.
§748.4465. What child/caregiver ratios apply to a primitive camping
excursion?
(a) In addition to meeting the child/caregiver ratio require-
ments in Subchapter G of this chapter (relating to Child/Caregiver
Ratios), you must have at least two caregivers during any primitive
camping excursion.
(b) In a mixed gender group, there must be a caregiver of each
gender at all times.
§748.4469. What are the requirements for sanitizing hands at a prim-
itive campsite?
(a) Children and employees must sanitize their hands.
(b) At least one of the following methods for sanitizing hands
must be available at the campsite:
(1) Bathrooms equipped with running water must always
have soap available for use within 20 feet of the toilet areas;
(2) A hand-washing sink using a portable water supply
must have a sanitary catch system approved by your local health
department and must always have antibacterial liquid soup or an
alcohol-based hand sanitizer available for use:
(A) You must follow label directions when using alco-
hol-based hand sanitizers; and
(B) Children must not have access to soiled water; or
(3) Privies and portable toilet facilities not equipped with
running water must always have at least a waterless alcohol-based hand
sanitizer available for use adjacent to toilet facilities. You must follow
label directions when using alcohol-based hand sanitizers.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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CHAPTER 749. CHILD PLACING AGENCIES
The Health and Human Services Commission adopts, on behalf
of the Department of Family and Protective Services (DFPS),
new Chapter 749, Child-Placing Agencies. New §§749.43,
749.61, 749.65, 749.67, 749.71, 749.101, 749.103, 749.105,
749.107, 749.131, 749.133, 749.163, 749.195, 749.231,
749.237, 749.239, 749.241, 749.245, 749.303, 749.331,
749.337, 749.339, 749.341, 749.343, 749.347, 749.349,
749.353, 749.359, 749.503, 749.507, 749.509, 749.513,
749.515, 749.535, 749.537, 749.553, 749.575, 749.577,
749.583, 749.601, 749.605, 749.609, 749.633, 749.669,
749.673, 749.741, 749.743, 749.761, 749.763, 749.769,
749.863, 749.867, 749.869, 749.881, 749.903, 749.931,
749.933, 749.935, 749.981, 749.989, 749.1003, 749.1005,
749.1007, 749.1009, 749.1011, 749.1013, 749.1015, 749.1019,
749.1101, 749.1103, 749.1105, 749.1107, 749.1111, 749.1113,
749.1115, 749.1131, 749.1133, 749.1135, 749.1137, 749.1183,
749.1189, 749.1281, 749.1301, 749.1309, 749.1311, 749.1313,
749.1319, 749.1321, 749.1331, 749.1333, 749.1335, 749.1337,
749.1339, 749.1361, 749.1363, 749.1367, 749.1371, 749.1373,
749.1377, 749.1379, 749.1405, 749.1409, 749.1413, 749.1415,
749.1417, 749.1421, 749.1425, 749.1433, 749.1435, 749.1461,
749.1463, 749.1469, 749.1521, 749.1523, 749.1541, 749.1543,
749.1561, 748.1563, 749.1565, 749.1609, 749.1611, 749.1641,
749.1645, 749.1671, 749.1673, 749.1803, 749.1807, 749.1809,
749.1813, 749.1815, 749.1819, 749.1841, 749.1861, 749.1891,
749.1921, 749.1923, 749.1925, 749.1927, 749.1951, 749.1957,
749.1959, 749.1961, 749.2001, 749.2051, 749.2053, 749.2055,
749.2059, 749.2061, 749.2101, 749.2105, 749.2107, 749.2205,
749.2301, 749.2303, 749.2305, 749.2337, 749.2383, 749.2441,
749.2447, 749.2471, 749.2473, 749.2475, 749.2487, 749.2551,
749.2553, 749.2555, 749.2557, 749.2561, 749.2593, 749.2595,
749.2621, 749.2623, 749.2625, 749.2627, 749.2629, 749.2631,
749.2633, 749.2635, 749.2651, 749.2653, 749.2803, 749.2815,
749.2817, 749.2823, 749.2903, 749.2905, 749.2911, 749.2915,
749.2917, 749.2931, 749.2961, 749.2967, 749.3021, 749.3035,
749.3039, 749.3061, 749.3063, 749.3069, 749.3073, 749.3075,
749.3077, 749.3133, 749.3137, 749.3145, 749.3323, 749.3343,
749.3371, 749.3391, 749.3395, 749.3425, 749.3461, 749.3463,
749.3465, 749.3501, 749.3503, 749.3523, 749.3573, 749.3621,
749.3623, 749.3629, 749.3801, 749.3831, 749.3861, 749.3865,
749.3869, 749.3871, and 749.3897 are adopted with changes
to the proposed text published in the March 17, 2006, issue of
the Texas Register (31 TexReg 2018). New §§749.1, 749.3,
749.41, 749.63, 749.69, 749.161, 749.165, 749.191, 749.193,
749.197, 749.199, 749.233, 749.235, 749.243, 749.271,
749.273, 749.301, 749.333, 749.335, 749.345, 749.351,
749.355, 749.357, 749.421, 749.423, 749.425, 749.501,
749.505, 749.511, 749.531, 749.533, 749.551, 749.555,
749.571, 749.573, 749.579, 749.581, 749.585, 749.587,
749.603, 749.607, 749.631, 749.635, 749.637, 749.661,
749.663, 749.665, 749.667, 749.671, 749.675, 749.677,
749.679, 749.721, 749.723, 749.725, 749.727, 749.767,
749.769, 749.771, 749.801, 749.831, 749.833, 749.861,
749.865, 749.883, 749.885, 749.901, 749.937, 749.939,
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749.941, 749.945, 749.947, 749.949, 749.983, 749.985,
749.987, 749.1001, 749.1017, 749.1021, 749.1109, 749.1151,
749.1153, 749.1155, 749.1181, 749.1185, 749.1187, 749.1251,
749.1253, 749.1255, 749.1305, 749.1307, 749.1315, 749.1317,
749.1323, 749.1365, 749.1369, 749.1375, 749.1401, 749.1403,
749.1411, 749.1423, 749.1427, 749.1429, 749.1431, 749.1501,
749.1503, 749.1545, 749.1581, 749.1583, 749.1603, 749.1605,
749.1607, 749.1643, 749.1647, 749.1675, 749.1801, 749.1805,
749.1811, 749.1817, 749.1863, 749.1865, 749.1893, 749.1895,
749.1953, 749.1955, 749.2063, 749.2103, 749.2151, 749.2153,
749.2201, 749.2203, 749.2231, 749.2233, 749.2281, 749.2283,
749.2331, 749.2333, 749.2335, 749.2339, 749.2381, 749.2401,
749.2403, 749.2405, 749.2443, 749.2445, 749.2449, 749.2451,
749.2477, 749.2479, 749.2481, 749.2483, 749.2485, 749.2489,
749.2491, 749.2493, 749.2521, 749.2523, 749.2525, 749.2559,
749.2563, 749.2565, 749.2567, 749.2591, 749.2597, 749.2599,
749.2655, 749.2801, 749.2805, 749.2807, 749.2809, 749.2811,
749.2813, 749.2819, 749.2821, 749.2825, 749.2901, 749.2907,
749.2909, 749.2913, 749.2963, 749.2965, 749.3023, 749.3025,
749.3027, 749.3029, 749.3031, 749.3033, 749.3037, 749.3041,
749.3065, 749.3067, 749.3071, 749.3079, 749.3081, 749.3101,
749.3103, 749.3105, 749.3107, 749.3109, 749.3111, 749.3131,
749.3135, 749.3139, 749.3141, 749.3143, 749.3147, 749.3149,
749.3201, 749.3203, 749.3221, 749.3301, 749.3321, 749.3325,
749.3327, 749.3341, 749.3345, 749.3347, 749.3349, 749.3351,
749.3353, 749.3373, 749.3393, 749.3421, 749.3423, 749.3427,
749.3429, 749.3431, 749.3521, 749.3571, 749.3601, 749.3625,
749.3627, 749.3631, 749.3633, 749.3661, 749.3663, 749.3691,
749.3693, 749.3721, 749.3725, 749.3727, 749.3729, 749.3741,
749.3761, 749.3863, 749.3891, 749.3893, and 749.3895 are
adopted without changes to the proposed text and will not be
republished. Also in this issue of the Texas Register, DFPS is
withdrawing §§749.611, 749.765, 749.943, 749.1303, 749.1407,
749.1419, 749.1465, 749.1467, 749.1601, 749.2057, 749.3723,
and 749.3867 because of public comment and for clarication.
DFPS is required by Chapter 42 of the Human Resources
Code to periodically review all minimum standard rules. In
addition, part of the Child Care Licensing Division’s (Licensing)
business plan is to review, analyze, and update Licensing rules
to strengthen the protection of children in out-of-home care and
improve an operator’s understanding of the rules. In this issue
of the Texas Register, DFPS is repealing Chapter 720, 24-Hour
Care Licensing, and replacing it with three new chapters, one of
which is Chapter 749, Child-Placing Agencies.
The existing minimum standards for child-placing agencies in
Chapter 720 are outdated. The standards have not been revised
since 1985. The current standards are divided according to the
type of home where care is provided, e.g. therapeutic foster
home, habilitative foster home, etc. The rules will consolidate
the minimum standards for all these homes into a cohesive set
of rules that are designed to focus on the needs of the children
in care. Many of the changes are due to this consolidation.
In order to update the minimum standards, information has been
obtained from providers and provider associations, Child Protec-
tive Services, and Licensing staff. Updates have also been made
based on the review of available research and literature relating
to the child development eld, best practices in child placement,
and health and safety practices recommended by experts such
as the Consumer Product Safety Commission, American Acad-
emy of Pediatrics, and the Texas Department of State Health
Services.
The rules will also facilitate an understanding of the law and
Licensing requirements and are written using "plain language"
techniques with a question and answer format. Rules that are
easy to read and understand will result in higher rates of compli-
ance.
The new sections will function by reducing the risk of harm to
children and improving the quality of care due to updating stan-
dards based on current knowledge and practices. In addition,
the standards will be easier to understand, which should encour-
age voluntary compliance and reduce noncompliance caused by
misinterpretation of the rules.
The DFPS Council considered public testimony concerning
these rules at the meetings held January 6, 2006 and April 7,
2006. Public meetings were held September 22, 2005, October
24, 2005, and March 23, 2006, to receive comment.
During the public comment period, DFPS received comments
from Advocacy, Inc., The Arrow Project, Austin Children’s
Shelter, Azleway Children’s Services, Buckner Child & Family
Services, Caring Family Network, Child Placement Center,
Christian Homes of Abilene, Coalition for Nurses in Advanced
Practice, Crisis Prevention Institute, Inc., Department of State
Health Services; DePelchin Children’s Center; Devereux;
Gladney Center for Adoption; Handle with Care; High Plains
Children’s Home and Family Services; Homes4Good; Houston
Achievement Place; Lighthouse Family Network; Lutheran
Social Services of the South; Pathway Youth & Family Services;
Presbyterian Children’s Home; Roy Maas’ Youth Alternatives;
The Settlement Club Home; Texas Alliance of Child & Family
Services; Texas Foster Family Association, and 13 individuals.
A summary of the comments and responses follows:
General Comments:
General: Thirteen commenters expressed general concerns
about the rules in this chapter, including the scal impact,
prescriptiveness, increased documentation requirements, and
adoption requirements.
Response: The standards being proposed for adoption have
been carefully considered and debated through years of work-
groups, public hearings, and this last round of public comment
and responses. DFPS staff have made hundreds of changes
to remove nancial costs, unnecessary prescription and to pro-
vide appropriate exibility. Furthermore, DFPS will be weight-
ing the standards relative to risk and enforcing them accordingly.
DFPS staff recommend adoption of the standards as changed,
believing they represent the best compromise between neces-
sary health and safety precautions for children and the scal re-
alities of providing foster care and adoption services.
Comments concerning specic rules:
§749.43. What do certain words and terms mean in this chapter?
Comment: DFPS received seven comments. One commenter
requested that all denitions be moved to this rule. Six com-
menters requested that certain denitions be added to this rule.
Response: A printed minimum standards publication will be pre-
pared and will include a comprehensive glossary.
Comment: DFPS received three comments regarding paragraph
(4), adoption record. The commenters expressed concern or re-
quested clarication regarding the requirement that the adoption
record include records for the child’s last 12 months of foster
care.
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Response: DFPS is adopting this paragraph without change.
Since agencies now have the option of archiving records elec-
tronically, the record requirements should have minimal, if any,
scal impact. Also, the requirement for foster care records
as part of the adoption record is only intended to relate to the
records of the agency for any period of foster care not to exceed
12 months prior to the adoption. Agencies may request techni-
cal assistance from Licensing if they have questions about the
language in this rule.
Comment: DFPS received two comments regarding paragraph
(6), caregiver. The commenters requested that this denition ex-
clude babysitters and respite care providers, so that these per-
sons would not be subject to every rule in the Chapter that refers
to "caregivers."
Response: DFPS is adopting this paragraph with a change
based on the comments.
Comment: DFPS received two comments regarding paragraph
(8), child in care. One commenter expressed concern about how
this denition affects an agency’s liability for children in care.
One commenter suggested distinguishing private placements
from CPS placements.
Response: DFPS is adopting this paragraph without change.
This denition reects Licensing’s current and future expectation
regarding an agency’s responsibility for a child in care. Also, for
the purposes of Licensing regulation, there is no difference in a
child’s care based on who placed the child or who has conser-
vatorship of the child.
Comment: DFPS received one comment regarding paragraph
(14), diligent effort. The commenter questioned the meaning of
"qualied professional" in this denition and suggested deleting
the phrase "and qualications and skills of other parties involved"
from the denition.
Response: DFPS is deleting this paragraph. When this phrase
has been used, it is replaced with "reasonable efforts," which has
a more common meaning.
Comment: DFPS received one comment regarding paragraph
(16), emergency behavior intervention. The commenter sug-
gested dening each type of emergency behavior intervention
in this rule.
Response: DFPS is adopting this paragraph without change.
These denitions are in §749.2001. Also, a printed minimum
standards publication will be prepared and will include a com-
prehensive glossary.
Comment: DFPS received one comment regarding paragraph
(20), foster family home, and paragraph (21) foster group home.
The commenter requested that the requirement for the foster
home to be the primary residence of the foster parent(s) be
deleted.
Response: DFPS is not making changes because DFPS be-
lieves it is vital for a foster home to be the primary residence
of the foster parents. DFPS is adopting the paragraphs with
changes that delete the age limits from these denitions, chang-
ing "children up to the age of 18 years old" to "children or young
adults."
Comment: DFPS received one comment regarding paragraph
(28), human services eld. The commenter expressed some
confusion about the language in this denition.
Response: DFPS believes the language in this paragraph is
clear and is adopting it without change. Agencies may request
technical assistance from Licensing if they have questions about
the language in this rule.
Comment: DFPS received one comment regarding paragraph
(29), immediate danger. The commenter expressed concern
about the example in this rule of a child under 10 years old run-
ning away, stating that children older than 10 years old who run
away should also be considered as in "immediate danger."
Response: The denition indicates that immediate danger may
include children under 10 years old running away. This would
not prohibit an agency from assessing that a child older than
10 years old is in immediate danger if they run away. DFPS is
adopting this paragraph without change.
Comment: DFPS received one comment regarding paragraph
(35), non-ambulatory. The commenter requested an editorial
change to this denition.
Response: DFPS is adopting this paragraph with a minor edito-
rial change based on the comment.
Comment: DFPS received one comment regarding paragraph
(50), short-term placement. The commenter pointed out that this
term is not used in the chapter.
Response: DFPS agrees, and is deleting this denition.
Comment: DFPS received ve comments regarding paragraph
(54), treatment director. The comments stated it was cost pro-
hibitive in some instances to have a treatment director with no
other responsibilities, and the treatment director needed to have
the ability to assign the responsibilities to others.
Response: This denition is adopted with an additional sentence
that claries the exibility that an agency has in assigning treat-
ment director responsibilities.
In addition to changes resulting from comments, DFPS is adopt-
ing §748.43 with the following changes:
Paragraph (1), Accredited college or university, is adopted with
changes to more accurately reect the federally recognized ac-
crediting bodies for the United States.
Paragraph (27), health-care professional, is adopted with
changes to be more consistent with other state agency rules
governing health-care professionals. The Board of Nurse
Examiners recommended this change.
Paragraph (56), volunteer, is revised in response to several com-
ments regarding other rules related to volunteers. The denition
is now limited to those volunteers who provide care or have unsu-
pervised access to children in care. There are many volunteers
who do not have contact with children and/or only volunteer for a
single event. The denition is changed so that the requirements
and limitations related to volunteers contained in other rules will
only apply to those volunteers who have contact with children,
and therefore potentially impact the health and safety of children
in care.
§749.61. What types of services does Licensing regulate?
Comment: DFPS received four comments. One commenter
made a suggestion about adding "wrap around treatment ser-
vices." One commenter expressed concern that the denitions
of treatment services do not capture enough children and should
be broader. One commenter pointed out that the rules are incon-
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sistent regarding the minimum age for children in a transitional
living program. One commenter made editorial suggestions.
Response: DFPS is adopting this section with changes to correct
an inconsistency with another rule by changing the minimum age
for transitional living services to "14 years old". Also, "assess-
ment services" is changed to "assessment services program" to
clearly distinguish this specic set of services from routine as-
sessments. DFPS is not revising the rule as a result of the sec-
ond or fourth comment. Wrap around treatment services can be
provided within these rules. A different type of "wrap around ser-
vices" is not required. The denition of treatment services has
already been changed based on previous input.
§749.71. May I have an independent living program?
Comment: One commenter requested that independent living
programs be allowed.
Response: No change is made based on the comment. Li-
censing does not have jurisdiction over living situations in which
young adults live independently. DFPS is adopting the section
with a minor editorial change to match Chapter 748.
§749.103. What are my operational responsibilities as the permit
holder?
Comment: One commenter questioned the term "controlling per-
son" used in the rule.
Response: DFPS is adopting this section with a change. DFPS
is clarifying the paragraph that refers to controlling persons to be
more consistent with language in Chapter 745, Licensing. The
printed minimum standards will also contain a reference to fur-
ther information in Chapter 745 regarding controlling persons.
DFPS is also clarifying that an agency must not act as an agent
for unlicensed agencies, institutions, or individuals, which is con-
sistent with current minimum standards.
§749.107. What must my conict of interest policies include?
Comment: DFPS received three comments. The commenters
expressed concern about the portions of this rule prohibiting cur-
rent foster or adoptive parents from serving on the governing
body of the agency or being an employee/contractor and pro-
hibiting a current foster or adoptive parent from having an inde-
pendent nancial relationship with a person at the agency.
Response: DFPS is adopting this section with changes. The
change to paragraph (2) claries that only persons currently pro-
viding foster care or currently in the process of adopting a child
from the agency are prohibited from serving on the governing
body or being an employee/contractor. They may serve in one
of these positions when no longer veried by the agency and/or
after the adoption is consummated. The change to paragraph
(3) deletes the prohibition against independent nancial relation-
ships and replaces it with a requirement for the agency to de-
velop a code of conduct related to these types of independent
nancial relationships.
§749.131. What are the specic responsibilities of the governing
body?
Comment: One commenter requested that "family member" be
dened as it relates to this rule.
Response: DFPS is adopting this section with clarications
based on the comment, including a new denition for "family
member" at §749.43(19).
§749.165. How often must I have a professional audit?
Comment: One commenter expressed concern that Licensing
personnel do not have the expertise to review nancial audits.
Response: DFPS is adopting this section without change. Li-
censing staff will enforce that audits are completed. If an audit
appears to be of concern, Licensing staff will seek the consulta-
tion of an expert within DFPS for review of the audit content.
§749.191. What type of nancial report must I submit to Licens-
ing if I provide adoption services?
Comment: DFPS received three comments, all expressing con-
cern that this rule duplicates §749.165, which requires an annual
professional audit.
Response: DFPS is adopting this section without change. This
nancial report is a current requirement and focuses on very spe-
cic, adoption-related information. This required report is differ-
ent from the information that would be found in a third-party audit,
which is required for all child-placing agencies.
§749.195. What types of fees may I collect prior to the comple-
tion and approval of a home study?
Comment: Three commenters suggested that agencies should
be able to charge fees for training conducted prior to the approval
of a home study.
Response: DFPS agrees that this is reasonable, and is revising
the rule accordingly.
§749.231. What nancial assistance may I provide for a birth
mother?
Comment: DFPS received four comments. The commenters
suggested that agencies be allowed to provide nancial assis-
tance for the living expenses associated with a birth mother’s
minor children.
Response: DFPS agrees that this is reasonable, and is revising
the rule accordingly.
§749.237. How do I document nancial assistance that I provide
for a birth mother?
Comment: DFPS received four comments. Three commenters
suggested that receipts not be required as documentation of
nancial assistance and that documentation of nancial assis-
tance be kept only in the agency’s accounting department rather
than in each birth parent’s record. One commenter requested
that Licensing delete the prohibition against using cancelled
checks as documentation.
Response: DFPS is adopting this section with a change to delete
the prohibition against using cancelled checks as documenta-
tion. No changes are made based on other commenter con-
cerns. Receipts are required in the current minimum standards
and birth parent expenses are a signicant area of regulation, so
it is critical that they be located with other birth parent informa-
tion to facilitate enforcement.
§749.239. May I provide cash payments to birth mothers?
Comment: Two commenters expressed concern about the prac-
ticality of requiring a receipt from a birth mother acknowledging
receipt of payment and documenting that the funds were spent
for the goods and/or services intended.
Response: DFPS is adopting this rule with changes based on
the comments.
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§749.241. If a birth mother decides not to relinquish a child for
adoption, may I require her to repay my agency or the adoptive
parent for expenses and services incurred?
Comment: Two commenters expressed concern about the po-
tential cost associated with providing written policy in a language
the birth parent can read.
Response: DFPS is adopting this section with a change. There
is no benet to sharing information unless the birth mothers can
understand it. Agencies have the option of not serving birth
mothers when they cannot communicate with them. However,
DFPS is revising the written policy requirement to be applicable
"upon" (instead of "prior to") establishing any formal relationship
between the agency and the birth mother. This will make it eas-
ier to comply with the requirement.
§749.245. If a birth mother’s needs are met through existing
resources, can I disrupt that arrangement?
Comment: Two commenters expressed concern that requiring
birth parents to be in "imminent danger" before disrupting cur-
rent living arrangements or nancial support is too restrictive and
should be more exible.
Response: DFPS is adopting with a change to allow agencies
more exibility in assessing birth mothers’ living situations and
providing assistance when needed based on health and safety.
§749.303. What must I do before opening a branch ofce?
Comment: One commenter expressed confusion about to which
agencies this rule applies.
Response: DFPS is not revising this rule as a result of comment.
This rule applies to all agencies. There may be some confusion
with the new rule (§749.2441), which limits foster home verica-
tion to one DFPS region. However, DFPS is changing the word
"application" to "request" for clarication.
§749.331. What are the general requirements for my agency’s
policies?
Comment: DFPS received two comments. One commenter had
questions about the requirements of this rule. Another com-
menter stated that the agency should have the right to change
policies throughout the year without having to notify Licensing
of every change, and suggested that an annual policy update to
Licensing would be sufcient.
Response: DFPS is clarifying that the requirements of the rule
only apply to policies required by this chapter. However, Licens-
ing must be aware of policy changes related to requirements of
this chapter, in order to ensure that the policies meet minimum
requirements. Also, the rule only requires that policy changes
be submitted to Licensing before the changes are implemented,
not that Licensing approve the changes before they are imple-
mented. DFPS is also making a change to delete the subsec-
tion requiring the governing body to approve policies, as this is
already required in a different rule.
§749.333. What are the requirements for my admission policies?
Comment: One commenter requested that the admission pol-
icy requirements be revised to include characteristics of children
the agency "primarily" serves and the conditions under which
the agency would serve children "with higher or lower levels of
needs."
Response: Although these rules offer agencies the opportunity
to provide a greater continuum of care, agencies must offer mul-
tiple services in a planned and organized fashion. An agency
must have a suitable plan and program in place for providing a
specic type of treatment or programmatic service, including ad-
mission policies, before admitting a child who requires that type
of service or program. DFPS is adopting this section without
change.
§749.335. What information must my placement policy contain?
Comment: One commenter expressed concern that the rule was
too prescriptive regarding the placement of siblings together.
Response: DFPS is adopting this section without change. The
language in the rule leaves sufcient exibility for agencies to
make individualized decisions and document the reason(s) when
siblings are separated.
§749.337. What policies must I provide to the person placing the
child?
Comment: One commenter requested a minor clarication in the
rule regarding providing adoption policies "if applicable."
Response: DFPS is adopting this section with the change based
on the comment.
§749.339. What child-care policies must I develop?
Comment: One commenter expressed concern that this rule pro-
hibited discipline of toddlers, stating that discipline as dened in
this chapter is appropriate for toddlers.
Response: DFPS is adopting this rule with a change to delete
the reference to toddlers, so that only discipline of infants is pro-
hibited.
§749.341. What emergency behavior intervention policies must
I develop if the use of emergency behavior intervention is per-
mitted in my foster homes?
Comment: One commenter supported the rule and suggested
broadening the scope of evaluations of caregivers qualied in be-
havior intervention to include an evaluation of their understand-
ing of all risks involved in emergency behavior interventions, not
just risks associated with prone restraints.
Response: DFPS is adopting this section with changes based
on this comment and comments from Chapter 748. The phrase
"if the use of emergency behavior intervention is permitted in
my foster homes" is added so that it does not apply to those
agencies that do not allow emergency behavior interventions. In
order to clarify training and caregiver qualication requirements,
DFPS is deleting the reference to evaluations of risks associated
with prone and supine restraints in paragraph (3). These training
requirements are specically addressed in §749.901, along with
other required emergency behavior intervention training content.
§749.343. What policies must I develop on the discipline of chil-
dren in foster care and pre-adoptive care?
Comment: One commenter expressed concern that this rule pro-
hibited discipline of toddlers, stating that discipline as dened in
this chapter is appropriate for toddlers.
Response: DFPS is deleting the reference to toddlers, so that
only discipline of infants is prohibited.
§749.347. What policies must I develop on the rights and re-
sponsibilities of the agency, foster parents, and caregivers?
Comment: DFPS received two comments. The commenters
suggested that the rights and responsibilities should address fos-
ADOPTED RULES September 8, 2006 31 TexReg 7473
ter parents’ role in services to all children, not just children receiv-
ing treatment services.
Response: DFPS agrees, and is revising paragraph (10) based
on the commenters’ suggestion. This results in this requirement
being more consistent with current minimum standards.
§749.349. What additional policies must I develop for foster par-
ents that provide treatment services?
Comment: Two commenters expressed concern about the re-
quirement that child placement management staff approve the
policies required by this rule.
Response: DFPS agrees with the comment and is revising the
rule.
§749.353. What policies must I develop for babysitters and
respite child-care providers in foster homes?
Comment: One commenter expressed concern about the differ-
ences between Licensing respite care requirements and CPS
contract requirements.
Response: Not all children in regulated care are placed by CPS.
Therefore, Licensing requirements and CPS requirements are
necessarily and appropriately different in some areas. DFPS is
adopting this rule with minor editorial changes.
§749.421. Who are my clients?
Comment: One commenter stated that foster parents should not
be considered clients once their home is veried by the agency.
Response: Foster parents are agency clients in that they receive
certain services from the agency and are subject to agency deci-
sions and policy changes. DFPS is adopting this section without
change.
§749.507. When must I report other occurrences?
Comment: DFPS received ve comments. Two commenters ex-
pressed concern that some elements of this rule were not "se-
rious incidents." One commenter expressed concern about an
inconsistency in one part of this rule with another rule. One com-
menter suggested that foster parents be added to the list of per-
sons for which an arrest or criminal indictment must be reported
to Licensing by the agency. One commenter expressed concern
about the requirement to report suspected drug use of a person
who cares for or has access to children in care.
Response: DFPS is adopting this section with a change, by
moving several requirements of this rule to §749.503, so that
all serious incident reporting requirements will be in the same
rule, deleting two requirements, as they are already addressed in
other rules in this chapter. DFPS is adding the requirement to re-
port to parents any medically pertinent incidents and the require-
ment to report to Licensing the addition of a swimming pool at any
foster home be added to the rule. DFPS is not making a change
regarding the requirement to report suspected drug use of a per-
son who cares for or has access to children in care, as this re-
quirement is legislatively mandated. Other editorial changes are
also made.
§749.509. How do I make a report of a serious incident or oc-
currence to Licensing?
Comment: One commenter requested clarication regarding
which required notications are actually "serious incidents."
Response: Based on the comment DFPS is adopting changes,
which are also consistent with the changes to §749.503 and
§749.507.
§749.515. Where must I keep incident reports?
Comment: DFPS received six comments. The commenters ex-
pressed concern about the requirement to keep serious incident
reports on le at the foster home.
Response: DFPS is adopting this rule with changes to delete
the requirement to keep serious incidents on le at the foster
home and changing the requirement to keep the incident report
"in the child’s record" to "on le for two years." This prevents fos-
ter homes from having to maintain this paperwork and ensures
that all serious incidents will be on le at the agency. The change
gives agencies the option of having serious incident reports in a
central le rather than in each child’s individual record.
§749.535. How current must a record be?
Comment: DFPS received three comments. One commenter
complimented this rule and two expressed concern about the
30-day requirement for ling documentation in the child’s record.
Response: DFPS is revising the rule based on the comment. It
now states that documentation must be in the record "within 15
days from the end of the month for monthly summaries."
§749.537. Must I make records available for Licensing to re-
view?
Comment: DFPS received four comments. One commenter
expressed concern about Licensing having unlimited access to
records or taking copies of records without signing them out.
Three commenters requested more time to retrieve archived
records. One commenter requested an editorial change.
Response: DFPS is changing the time frame for retrieving
archived records to 48 hours. The revised time frame should
be sufcient time to retrieve archived records without unduly
delaying Licensing inspections or investigations. Licensing has
the duty and authority to regulate agencies, including review of
agency records. Licensing may also copy records as part of
its regulatory authority, and is not required by law to document
for the agency what records were copied or for what purpose.
Regarding the requested editorial change, Licensing believes
that the rule is sufciently clear as written.
§749.551. Where must I maintain personnel records?
Comment: One commenter questioned the need for a master
list of records.
Response: DFPS is adopting this section without change. An
agency may have records at several different locations, including
branch ofces and off-site storage of archived records. Agency
staff need to know where each active and archived record is
located.
§749.553. What information must the personnel record of an
employee include?
Comment: DFPS received four comments. Three commenters
suggested deleting "caregiver" from this rule so that it does not
apply to foster parents. Comments were also received from the
Department of State Health Services (DSHS) regarding tubercu-
losis screening requirements.
Response: This section is adopted with changes to delete the
reference to caregivers from the rule and adding a specic ex-
emption for foster parents (this is not an exemption from the tu-
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berculosis screening requirements, which is required in another
rule). DFPS is also revising this rule to reference §749.1417 re-
garding tuberculosis screening requirements.
§749.577. What information must an active child record include?
Comment: DFPS received two comments. One commenter
asked a question about the required client identier other than
the child’s name. Another commenter asked about the require-
ment for a "signature" on entries into the child record, as this
would seem to negate use of electronic records.
Response: DFPS is adopting this section with changes to add
"chronic health conditions" as information required to be clearly
visible on and/or in the child’s record, per current minimum stan-
dards, and changing the "signature" of employees making en-
tries into the record to "name" in order to accommodate elec-
tronic record keeping. DFPS is not making changes related to
the comment about client identiers. A second client identier is
required so that children with the same or similar names can be
clearly distinguished.
§749.581. Where must I maintain archived client records?
Comment: One commenter expressed concern about the re-
quirement for an uniform record keeping system throughout the
agency.
Response: DFPS is adopting this section without change. The
record keeping system must be uniform, so that all ofces are
archiving records on the same schedule and in the same gen-
eral manner. DFPS believes that this expectation is reason-
able. Agencies may request technical assistance from Licensing
if they have questions about the language in this rule.
§749.583. Who must consent to the release of a child’s record?
Comment: DFPS received two comments, both asking about
releasing records as required by law, such as in response to
court subpoenas or to Advocacy, Inc.
Response: DFPS is adopting this rule with change based on the
comment.
§749.585. How long must I maintain client records?
Comment: DFPS received four comments. One expressed con-
cern about having to maintain adoption records permanently,
but suggested increasing the required time frame for maintain-
ing foster home and foster applicant records. Three suggested
increasing the required time frame for maintaining foster child
records.
Response: DFPS is adopting this section without change.
The requirement to maintain adoption records permanently is
current rule. Time frames for maintaining other records cannot
be increased at this time, as the potential scal impact of such
changes has not been established.
§749.601. What must my written professional stafng plan in-
clude?
Comment: One commenter felt that the requirement for a profes-
sional stafng plan was redundant with the responsibilities out-
lined in job descriptions used in hiring.
Response: The professional stafng plan provides an overall
picture of how tasks are divided between the professional staff.
This is qualitatively different from information in various job de-
scriptions. However, DFPS is deleting paragraph (3) because it
is adequately addressed elsewhere, and claries that the stafng
plan must be implemented.
§749.605. What minimum qualications must all employees
meet?
Comment: DFPS received three comments. One commenter
felt that requiring TB testing for ofce personnel was not needed
for CPA’s since they may not have contact with children. One
commenter felt that there should be a method to assure there is
no danger present to children in requiring TB testing. Comments
were also received from the Department of State Health Services
regarding tuberculosis screening requirements.
Response: DFPS is adopting this section with a change that
refers the reader to §749.1417, which revises the TB screening
requirements according to DSHS recommendations.
§749.607. What general responsibilities do all employees and
caregivers have?
Comment: DFPS received two comments. The commenters felt
the expectation in paragraph (3) was not reasonable for all to
know and comply with applicable rules of this chapter, Chapter
42 of the Human Resources Code, Chapter 745 of this title (re-
lating to Licensing), and any other applicable laws.
Response: DFPS is adopting this section without change. The
word "applicable" is used in this paragraph to indicate that staff
only need training on those rules and portions of the law that are
pertinent to their job. DFPS believes that this training expecta-
tion is reasonable.
§749.609. What are the requirements for tuberculosis screen-
ing?
Comment: DFPS received two comments. One commenter rec-
ommended more research and uniformity across the state in re-
quirements for TB testing. Comments were also received from
the Department of State Health Services (DSHS) regarding tu-
berculosis screening requirements.
Response: DFPS is adopting this rule with minor editorial
changes and a change to refer the reader to §749.1417, which
revises the TB screening requirements according to DSHS
recommendations.
§749.631. What qualications must a child-placing agency ad-
ministrator meet?
Comment: One commenter suggested requiring a full-time ad-
ministrator for every "x" number of families.
Response: DFPS is adopting this rule without change. Section
749.633 gives agencies some exibility in meeting the require-
ment for a Licensed Administrator. Also, the Licensed Adminis-
trator is not prohibited from performing other duties at an agency,
if needed, due to the agency’s size.
§749.633. Can a child-placing agency administrator be an ad-
ministrator for two residential child-care operations?
Comment: DFPS received two comments. One commenter
expressed concern that this rule is too prescriptive, and one
commenter submitted a comment that indicated confusion
about the requirements for an administrator overseeing an
assessment services program.
Response: DFPS is adopting this rule with changes, including
changing the limit for at least one child-placing agency managed
by a Licensed Administrator for a facility from 20 foster homes
to 25 foster homes, adding that the person must be a Licensed
Child-Care Administrator if also managing a general residential
operation or a residential treatment center, and making several
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editorial changes. The change from 20 to 25 foster homes, as
the limit for a child-placing agency, is designed to offer agencies
more opportunity to use this option without compromising the in-
tent to ensure that the management of two operations remains
a reasonable workload for the Licensed Administrator. DFPS is
making no changes related to an assessment services program,
other than a minor editorial change. The assessment services
portion of the rule claries that other employees besides the Li-
censed Child-Placing Agency Administrator may be designated
as the person responsible for administering the assessment ser-
vices program.
§749.637. Who must have overall administrative responsibility
when the child-placing agency administrator is absent on a fre-
quent and/or extended basis?
Comment: One commenter expressed confusion about the re-
quirements of this rule.
Response: DFPS is adopting this section without change. This
rule is sufciently clear as written. Agencies may request tech-
nical assistance from Licensing if they have questions about the
language in this rule.
§749.663. What are the responsibilities of child placement staff?
Comment: DFPS received two comments. The commenters felt
that allowing child placement staff to have monthly face-to-face
visits with the ability to miss two per year was adequate for chil-
dren in basic care, but not for children receiving treatment ser-
vices. One commenter also felt the contacts should be mean-
ingful.
Response: DFPS is adopting this section without change. Agen-
cies may always exceed this minimum requirement using their
own rules and policies. However, to increase the requirements of
this rule would cause an additional scal impact on some agen-
cies, so the commenter’s suggestions cannot be implemented at
this time.
§749.669. How do child placement management staff document
approval?
Comment: One commenter recommended an editorial change.
Response: DFPS is adopting the rule with the editorial change.
§749.673. What are the qualications that an employee must
have to perform child placement activities?
Comment: One commenter questioned whether Option (4)(B)
was 10 monthly conferences annually or over the course of the
number of years it takes to obtain the 3 years experience.
Response: DFPS is adopting this section with a change to add
"annually" to option (4)(B) based on the commenter’s question.
§749.677. What are the requirements for child placement man-
agement staff at a branch ofce?
Comment: One commenter questioned whether group supervi-
sion is acceptable.
Response: Group supervision is acceptable. DFPS is adopting
this section without change.
§749.679. What are the requirements for the caseloads of my
child placement staff?
Comment: One commenter questioned how to determine what
"manageable" means in terms of caseloads.
Response: DFPS is adopting this section without change. The
term "manageable" allows for exibility given all the parameters
that can affect a caseload.
§749.721. Must I have a treatment director?
Comment: One commenter assumed the number of children re-
ceiving treatment services is cumulative and not counted as chil-
dren by specialized type of treatment service.
Response: That assumption is correct. All children receiving
treatment services for emotional disorders, mental retardation,
pervasive developmental disorders, and primary medical needs
are counted for this determination. DFPS is adopting this section
without change.
§749.725. What qualications must a treatment director have?
Comment: DFPS received two comments. One commenter be-
lieved the subsection that requires a treatment director for chil-
dren with primary medical needs to be a physician or licensed
registered nurse was too expensive and impractical. One com-
menter recommended that the subsection that requires a treat-
ment director for emotional disorders should only require a mas-
ter’s degree and not three years of experience working with chil-
dren with emotional disorders.
Response: Licensing believes it is important for treatment direc-
tors to reect the population of the children served in order for
the needs of the children to be met adequately. DFPS is adopt-
ing this section without change.
§749.727. If I provide more than one type of treatment service,
can I have one treatment director?
Comment: One commenter supported the rule.
Response: DFPS is adopting this section without change.
§749.741. What treatment services must a registered nurse pro-
vide if I support a child with primary medical needs?
Comment: DFPS received ve comments. One commenter rec-
ommended deleting subsection (b)(3) which requires a regis-
tered nurse to direct the medical training of caregivers since this
may be done by a physician and the shortage of nurses makes
this cost prohibitive and impacts the agency’s ability to obtain lia-
bility insurance. Three commenters felt that the rule should allow
for the nurse to contract through another agency, since that may
be more cost effective. The Board of Nurse Examiners recom-
mended changing the rule to incorporate legal language about
what tasks a nurse can delegate.
Response: DFPS is adopting this section with changes based
on comments. Both of the suggestions to keep down costs have
been incorporated: the requirement for nurses to direct the med-
ical training of caregivers has been deleted, and contracts with
nurses can be "individually or through an agency." Revisions to
paragraph (b)(2) were made based on the Board of Nurse Ex-
aminers’ recommendations.
§749.743. In what circumstances may a physician or registered
nurse (including an advanced practice registered nurse) dele-
gate nursing tasks to unlicensed caregivers?
Comment: DFPS received four comments. One commenter rec-
ommended that the rule allow for contract nurses. One com-
menter recommended using the term "care tasks" instead of
"nursing tasks" and the term "caregiver" instead of "unlicensed
person" in order to not be in conict with some RN rules. One
commenter was concerned that the wording of "unlicensed nurs-
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ing personnel" may create a liability for the medical professional
and caregiver. The Board of Nurse Examiners recommended
changes to the rule.
Response: Section 749.741 has been revised to specically
allow for contracting with nurses, individually or through an
agency. The rule is also revised to refer to "unlicensed care-
givers" throughout the rule and with changes based on the
recommendations of the Board of Nurse Examiners.
§749.761. What are the requirements for a volunteer?
Comment: DFPS received two comments. One commenter sug-
gested that further clarication is needed about who is dened
as a volunteer, especially given the number of short-term groups,
such as church groups, that provide some services. One com-
menter suggested including any training requirements that might
be pertinent in regard to the use of emergency behavior interven-
tion by volunteers.
Response: DFPS is not making changes as a result of the com-
ments. The denition of a volunteer is changed to apply only
to those who provide care for children or who have unsuper-
vised access to children. The training requirements are already
included in §749.763. Volunteers who act as staff must meet
the same requirements as staff. DFPS is making minor editorial
changes.
§749.763. Are there additional requirements for a volunteer or
contractor that performs employee or caregiver functions?
Comment: One commenter believed that this rule was not in har-
mony with Chapter 748 and that it should be clear that visitors
who come and go should not have to meet the same require-
ments as staff.
Response: The denition of a volunteer has been changed to
only those who provide care for children or who have unsuper-
vised access to children. Also, only volunteers who act as staff
are required to meet the same requirements as staff. DFPS is
clarifying that this rule also applies to contract service providers
and this rule and §748.723 have been made consistent.
§749.863. What are the pre-service hourly training requirements
for caregivers and employees?
Comment: DFPS received six comments. Two commenters be-
lieved that the term "group of children" should be dened and
there should be consideration for a single child in care. Three
commenters felt that the proposed rule requiring 16 hours of
training for foster parents was too much too early and it should be
reduced to 8 or 12 hours of pre-service and then 12 or 16 hours of
annual training. One commenter felt the requirement for 8 hours
of pre-service training for administrators was excessive, espe-
cially if they had no contact with children. Two commenters felt
that the regulation would hinder the availability of foster homes
and be cost prohibitive. One of the commenters felt the require-
ment should be 4 hours for basic care and 8 hours for treat-
ment care. One commenter believed that the requirement for 16
hours of pre-service training on emergency behavior interven-
tion should apply to all caregivers. Six commenters said there
is a signicant difference between requirements for facilities and
child placing agencies (CPA’s). One commenter felt the required
16 hours of pre-service training would be very costly, unrealis-
tic, and unnecessary. One commenter felt the number of hours
required for pre-service training were not adequate. One com-
menter believed that the requirement should mirror the require-
ments in most emergency behavior intervention courses. One
commenter felt the pre-service training requirements exceeded
COA standards and should be reduced. Five commenters rec-
ommended replacing the 16 hours of emergency behavior inter-
vention training with 12 hours.
Response: While there were some competing comments re-
garding whether the proposed training hours were excessive
or decient, DFPS is changing the rule to reduce the hours of
pre-service training regarding emergency behavior intervention
from 16 to 8 for caregivers caring only for children receiving treat-
ment services for primary medical needs, and caregivers for chil-
dren receiving other treatment services if the caregiver’s agency
prohibits the use of emergency behavior intervention. Consider-
ing these caregivers will be responsible for children 24 hours a
day, seven days a week, DFPS believes the benet from these
limited number of pre-service training hours, before a caregiver
can be responsible for a child, far outweighs the remaining scal
impact. Some additional editorial changes are made, including
a clarication that the responsibility requirement applies to any
child in care.
§749.869. What are the instructor requirements for providing
pre-service training?
Comment: DFPS received four comments. Two commenters
asked that the term "qualied instructor" be dened. One com-
menter asked what was meant by the term "recognized". One
commenter commended DFPS for including the requirement that
pre-service training on emergency behavior intervention must be
competency based. This commenter also suggested changing
the requirement to require a certied instructor. One commenter
believed the subsection (d)(1) carries a scal impact and rec-
ommended that for agencies whose policies prohibit emergency
behavior intervention, there be an exception for this training re-
quirement.
Response: DFPS is adopting the section with minor editorial
changes only. "Qualied instructor" is not delineated further be-
cause the qualications will depend on the training topic, the
characteristics of the children served, etc. The emergency be-
havior intervention instructor qualications in subsection (d)(1)
are essentially the same as current minimum standards. Since
all agencies do not use nationally recognized methods of emer-
gency behavior intervention, a mandate for a certied instructor
in one of those methods would have a scal impact. Guidance
about "recognized method of emergency behavior intervention"
will be added to the minimum standards publication.
§749.881. What curriculum components must be included in the
general pre-service training?
Comment: One commenter believed paragraphs (5) and (7)
should not be requirements for training.
Response: Based on the comment, DFPS is deleting paragraph
(7) regarding training on the location and use of re extinguishers
and rst-aid equipment. Paragraph (5) requires training on pro-
cedures to follow in emergencies such as weather-related emer-
gencies or the severe injury of a child. It is important that persons
learn general information about how to respond to these emer-
gencies (such as the safest place to go during a tornado) as well
as learn the agency’s expectations related to such emergencies
(such as reporting to the agency after a foster home is damaged
by a tornado). DFPS is also making editorial changes.
§749.883. Are there additional general pre-service training re-
quirements for a caregiver who will care for children younger
than two years old?
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Comment: One commenter suggested moving the requirement
for understanding early childhood brain development to annual
training.
Response: DFPS is adopting this section without change. This
is only a pre-service training requirement and is reasonable to
expect for those who care for very young children. (The specic
annual training requirements for caregivers of younger children,
rule §749.943, are recommended for deletion.)
§749.901. If I do not allow the use of emergency behavior in-
tervention, what curriculum components must be included in the
pre-service training regarding emergency behavior intervention?
Comment: DFPS received two comments. One commenter sug-
gested including the risks of all restraints in the training and
adding education on all risks of restraints. One commenter sug-
gested that the topics are related to child safety but are too pre-
scriptive and this would hinder a trainer.
Response: Adding to the rule would be a scal impact for many
agencies, and current training requirements capture the informa-
tion sufciently. The list of required training topics is taken from
current minimum standards. DFPS is adopting this section with-
out change.
§749.903. If I do not allow the use of emergency behavior in-
tervention, what curriculum components must be included in the
pre-service training regarding emergency behavior intervention?
Comment: One commenter felt the list of components was too
prescriptive and would hinder a trainer.
Response: DFPS is not revising the rule as a result of comment.
DFPS believes the curriculum components are necessary to en-
sure the health and safety of children, particularly since some
children in Texas have either died or been seriously injured as a
result of personal restraints. This section is adopted with minor
editorial changes only.
§749.931. What are the annual training requirements for care-
givers and employees?
Comment: DFPS received nine comments. Two commenters
asked for clarication in (1) on whether it meant 20 hours per cou-
ple. One commenter felt that 20 hours per foster parent would
mean an increase in training costs and a increase in staff time for
these tasks. One commenter felt the term "distributed appropri-
ately" in paragraph (2) should be better dened and suggested
that there be a requirement that each parent must have some
training. One commenter felt that there should be a separate
requirement for children with primary medical needs. One com-
menter recommended changing the required hours from 50 to 30
for homes caring for children with primary medical needs. One
commenter felt that the required 30 hours in paragraph (7) was
excessive. One commenter felt the requirements would add too
much additional cost to providers. Four commenters felt the pro-
posed change would signicantly increase the cost of care. Two
of those recommended keeping current training requirements.
One commenter felt the increase of required training hours would
be signicant but not adequate, and recommended that DFPS
adopt a uniform training curriculum that will professionalize di-
rect care services.
Response: DFPS is adopting this section with changes based
on the comments. DFPS is (1) clarifying that the 20 hours of
training for foster parents is "per couple", however, each must
have the four hours of emergency behavior intervention training,
and each foster parent must receive some amount of training
that is distributed appropriately; (2) further dening "distributed
appropriately" to mean "based on the distribution of caregiver
responsibility"; (3) reducing the requirement for training for care-
givers for children receiving treatment services for primary med-
ical needs from 50 hours to 20 hours, which is the current min-
imum standard; and (4) reducing the number of training hours
for administrators, executive directors, treatment directors, and
professional service providers that do not have a relevant license
from 30 hours to 20 hours. These changes should eliminate any
scal impact, because the rules will now either be consistent with
current standards, or for those that require additional hours of
training, they are consistent with the contract requirements of
Child Protective Services.
§749.933. When must an employee or caregiver complete the
annual training?
Comment: One commenter felt that the agency should be given
the option of using a date other than January 1st if that is not the
beginning of its scal year.
Response: DFPS is adopting the rule with changes in response
to the comment.
§749.935. What types of hours or instruction can be used to
complete the annual training requirements?
Comment: DFPS received four comments. One commenter
felt that in order to do the required training, child care would
be a problem for foster families and this is not reected in the
scal impact statement. The commenter recommends using
web-based training as a viable source for training foster parents.
One commenter requested that the example given in subsection
(b)(6) be claried, as not all caregivers are required to obtain
the same amount of training. One commenter felt that coming
back through pre-service training should be counted toward an-
nual training for foster parents. One commenter recommended
subsection (d) be changed to one-fourth instead of one-third.
Response: DFPS is clarifying subsection (b)(6) as a result of the
comment. Also, new subsection (e) is added. In response to the
rst commenter, annual training requirements in §749.931 have
been reduced to more closely mirror current minimum standard
requirements. Web-based training is not prohibited. Foster par-
ents can obtain one-third of the required training via self-instruc-
tional training, which certainly may be web-based. While DFPS
believes foster parents do need training that is presented face-
to-face with an instructor, where questions and issues can be
discussed and resolved, this rule does not preclude web-based
training that is instructor led. In response to the last commenter,
the one-third in subsection (d) cannot be changed to a lesser
amount at this time, as this would affect the scal impact of the
rule. Finally, Licensing will not count repeating the same pre-ser-
vice curriculum toward annual training requirements. However,
the agency can offer annual training on similar topics that is more
advanced or offers new information.
§749.937. Does Licensing approve training resources or trainers
for annual training hours?
Comment: One commenter felt that there was support in adult
learning for the use of e-learning techniques and that these be
allowed in a specied percentage of the time even for emergency
behavior intervention, rst aid, and CPR.
Response: DFPS believes it is important to learning, particu-
larly in skill-based trainings like rst aid or CPR, that a qualied
instructor be available to answer questions and to observe tech-
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niques applied and give correction as needed. DFPS is adopting
this rule without change.
§749.941. What areas or topics are appropriate for annual train-
ing?
Comment: DFPS received four comments. One commenter felt
the rule was too prescriptive. One commenter felt other top-
ics might include therapeutic intervention techniques for chil-
dren with medical and/or psychological issues, effective parent-
ing techniques, sexual abuse training and attachment disorders.
One commenter asked for clarication that there are other topics
not listed that are also appropriate.
Response: DFPS is adopting this rule without change. This list
has already been revised signicantly and broadened based on
previous provider input. The rule does not preclude annual train-
ing on topics other than those listed in the rule.
§749.949. What documentation must I maintain for annual train-
ing?
Comment: One commenter felt that this rule disallowed the use
of computerized record keeping for training.
Response: DFPS is adopting this section without change. The
agency can scan an appropriate document if electronic record
keeping is preferred.
§749.981. What rst-aid and cardiopulmonary resuscitation
(CPR) certication must caregivers have?
Comment: Two commenters felt the rule should clarify that it
applied to one child as well as a group of children.
Response: DFPS is adopting this rule with a change to address
the comment.
§749.985. Who can provide rst-aid and CPR certication?
Comment: One commenter felt subsection (b) conicts with
§749.989(b)(4).
Response: DFPS is not revising this rule, but is clarifying
§749.989(b)(4).
§749.987. What must rst-aid and CPR training include?
Comment: One commenter recommended clarication that the
re-certication of rst aid and CPR may be done through watch-
ing a video tape.
Response: DFPS is adopting this rule without change. The use
of a video tape is acceptable only if an appropriate instructor is
present to answer questions and correct the practice techniques
of learners as needed.
§749.989. What documentation must I maintain for rst-aid and
CPR certication?
Comment: DFPS received two comments. One commenter
said that subsection (b)(4) conicts with §749.985(b). One
commenter felt that the requirements in this rule disallowed the
use of computerized record keeping when centralized training
is offered.
Response: DFPS is clarifying subsection (b)(4) based on the
comment. In response to the second comment, the agency can
scan an appropriate document if electronic record keeping is pre-
ferred.
§749.1003. What rights does a child in care have?
Comment: DFPS received 11 comments. One commenter
stated that there are too many rights. Another commenter
recommended that several sections of the rule be deleted,
stating that the list of child rights is redundant, the list is not
generic enough to cover all ages and types of care, and some
of the wording presents problems for faith-based agencies.
Four commenters suggested or requested language changes
to certain sections of the rule for purposes of clarication. Four
commenters stated that paragraph (20) will interfere with the
placement of non-English speaking children. Requiring agen-
cies to provide for an interpreter "at all times" is over-reaching.
One commenter stated that the determination of "unnecessary
or excessive" medication in subsection (b)(23) should be a
decision made by a physician, not caseworkers or parents.
One commenter suggested replacing subsection (b)(28) with:
"Provide counseling and encouragement in personal decision
making while informing the child of her right to be free from
pressure to make a particular decision about her pregnancy."
Response: With the exception of the right to be able to communi-
cate in a language that is understandable to the child, there is no
scal impact to this requirement. Many of these rights are in cur-
rent rule or were added to provide clarication. Staff believe all
children in care deserve the rights enumerated in this rule and
that acknowledging a child’s rights does contribute to a child’s
overall well-being. Regarding the issue of being able to commu-
nicate, DFPS did a survey that indicated 65% of the agencies
already comply with this rule. In addition, agencies have the
choice of not accepting a child into care if they can’t communi-
cate with him. DFPS has added language to the rule that states,
"You must make every effort to place a child with foster parent(s)
who can communicate with the child." DFPS believes that the
benet of having children placed with caregivers that they can
understand outweighs the scal impact. However DFPS did re-
move the language that requires someone to be in the home that
can communicate with the child at all times. DFPS is also clarify-
ing that not discriminating based on gender only applies to those
agencies that accept both genders and adding a right not to be
required to make public statements acknowledging his gratitude
to the foster home or agency
§749.1005. How must I inform a child and the child’s parents of
their rights?
Comment: DFPS received two comments. One commenter
stated that children may be accepted for admission some time
before they are actually admitted. The commenter suggested
changing "accepted" to "admitted." One commenter stated that
the number of issues to be addressed and the technical terms
used in subsections (a) and (b) make it impossible to explain
the child’s rights in "simple, non-technical terms".
Response: DFPS is adopting this section with a change to in-
form a child of his rights within seven days, rather than 24 hours,
and is changing "accepted" to "admitted" as suggested by a com-
menter. DFPS can also provide agencies with technical assis-
tance to provide client rights in simple, non-technical terms or
refer them to agencies that may be of assistance.
§749.1007. What are a child’s rights regarding education?
Comment: One commenter stated that this rule appears to elim-
inate the possibility of "home schooling" by foster parents. If fos-
ter parents home school their biological children, they must be
allowed to home school a foster child.
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Response: DFPS is adopting this rule with changes that allow
for the possibility of home schooling. See §749.1891 for other
revisions related to home schooling.
§749.1009. What right does a child have regarding contact with
a parent?
Comment: DFPS received three comments. One commenter
stated that requiring so many elements to be included in the ser-
vice plans makes it unwieldy and less effective in direct care and
services. The commenter suggested requiring that visit/contact
planning be documented, but not in the child’s service plan. Two
commenters wanted subsection (d) deleted or revised to give an
agency more latitude in making decisions to limit family contact
when appropriate.
Response: DFPS is adopting this rule with changes to address
the comments. Documentation of any plans for child/parent con-
tact is required in the child’s record rather than in the service
plan. Subsection (d) is claried so that it only applies to restric-
tions imposed by the agency.
§749.1013. What right to privacy does a child have with respect
to his contact with others?
Comment: One commenter stated that the subsection regarding
providers not being able to open or read the child’s incoming or
outgoing mail, including electronic mail is problematic, irrespon-
sible, and a safety issue as they need to able to monitor emails
and internet use to avoid any predator problems.
Response: DFPS is revising the rule as a result of comment.
Subsections (a) and (b) are revised so that young children can
have assistance with reading/writing mail or using the telephone.
And monitoring calls has been claried to mean listening to or
screening calls.
§749.1015. Under what circumstances may I conduct a search
for prohibited items or items that endanger a child’s safety?
Comment: DFPS received three comments. One commenter
stated that foster parents want to be able to check foster chil-
dren like they do their biological and adopted children on an as
needed basis. They feel not being allowed to treat all children
with the same "smart" parenting style is unrealistic and danger-
ous to the foster family. One commenter recommended chang-
ing these requirements to apply only to children receiving treat-
ment services because they are too specic and cumbersome
for the young, basic care children. Another commenter thanked
the department for including regulations regarding conducting
searches.
Response: Based on the commenters’ concerns, the rule is
changed to clarify that reasonable searches are allowed "for
prohibited items or items that endanger a child’s safety."
§749.1017. May a caregiver conduct a body cavity search of a
child in care?
Comment: DFPS received two comments. One commenter
recommended changing these requirements to apply only to
children receiving treatment services. The requirements are
too specic and cumbersome for young, basic care children.
Another commenter thanked DFPS for including regulations
regarding conducting searches.
Response: DFPS is adopting this section without change. Body
cavity searches on foster children could have negative physical
and mental health consequences for the child.
§749.1019. What must a caregiver document regarding a
search?
Comment: DFPS received four comments. One commenter rec-
ommended changing these requirements to apply only to chil-
dren receiving treatment services. Another commenter thanked
DFPS for including regulations regarding conducting searches.
Another commenter stated that it is a HIPAA violation to mention
other children’s names in a client’s clinical record. The com-
menter requested that Licensing clarify what is meant by "reso-
lution of the issue." Another commenter recommended deleting
this rule, as it shifts the responsibility from the child, who is re-
quired to follow certain rules as to clothing and possessions, to
the caregiver who is responsible for enforcing the policies and
procedures.
Response: Documentation is only required when a search re-
sults in the removal of personal items or clothing worn by the
child. DFPS believes that documentation in these situations
is reasonable and necessary. DFPS is adopting this rule with
changes based on the remaining comments. The requirement
to document names of other children involved in the search is
deleted. "Resolution of the issue" is claried by adding exam-
ples of "increased supervision, additional therapy, or disciplinary
consequences."
§749.1021. What techniques am I prohibited from using on a
child?
Comment: DFPS received seven comments. One commenter
suggested deleting "hugs" from paragraph (5) of prohibited tech-
niques. Six commenters wanted clarication to know if hug ther-
apy should not be done even if recommended by the treating
counselor.
Response: Hug therapy, also known as holding therapy, is a
specic type of therapy. This is not meant to refer to the social
interaction of hugging. Hug therapy has resulted in child deaths
and, therefore, is prohibited from use. DFPS is adopting this rule
without change.
§749.1103. After a child in my care turns 18 years old, may the
person remain in my care?
§749.1105. May I admit a young adult into care?
Comment: DFPS received two comments on each rule. One
commenter stated that foster parents are really excited about this
addition to the standards and heartily approve. Another com-
menter expressed appreciation for this clarication.
Response: DFPS is adopting these rules with further clarica-
tions that are consistent with the positive comment. These rules
are revised to comply with Senate Bill (S.B.) 6 to permit a young
adult to remain in care up to the age of 22 years old in order to:
transition to independence, including attending college or voca-
tional or technical training; and attend high school, a program
leading to a high school diploma, or GED classes.
§749.1111. What orientation must I provide a child?
Comment: DFPS received six comments. Five commenters
wanted the timeframe for providing a child with orientation ex-
panded to get all of orientation requirements explained and un-
derstood at a time when the child is less traumatized by the
move. One commenter stated that documentation requirements
in subsection (d) are time intensive and a lot of documentation
for its value.
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Response: DFPS is adopting this rule with changes, which will
allow a more exible timeframe of seven days from the date of
the child’s admission instead of at the time of admission. In re-
sponse to the last comment, agencies can develop a form or
checklist in order to document these requirements.
§749.1113. What information must I share with the parent at the
time of placement?
Comment: One commenter stated that the information that must
be shared with the child’s parent is greatly expanded and is iden-
tical to requirements listed in Chapter 748. It was recommended
that current requirements be utilized.
Response: DFPS believes the parents’ right to information about
placement and their child is the same for all residential child-care
operations. The list noted in this rule is minimal, however, DFPS
is clarifying which situations a parent may withdraw consent.
§749.1115. What information must I provide caregivers when I
admit a child?
Comment: Six commenters stated that it may be helpful to add
specics or some examples of what is meant by "child’s imme-
diate needs."
Response: DFPS is adopting this rule with changes based on the
comments. The following examples have been added: enrolling
the child in school or obtaining needed medical care or clothing.
§749.1131. When must I complete the admission assessment?
Comment: The commenter stated that the requirements in this
rule are greatly expanded and are identical to requirements listed
in Chapter 748. It was recommended that current requirements
be utilized.
Response: DFPS believes the requirements for a child’s admis-
sion assessment are important in gathering information to work
with the child and providing the services the child needs, and is
adopting the rule with only one editorial change.
§749.1133. What information must an admission assessment
include?
Comment: DFPS received four comments. One commenter
suggested including known medical conditions that would be
contraindications to the use of restraint in subsection (a)(8). One
commenter stated that subsection (b) will be a great benet to
operations in providing continuity of care. However, a request
for information from another provider without a signed autho-
rization from the managing conservator could not be honored.
One commenter stated that the information that the admission
assessment is greatly expanded and is identical to requirements
listed in Chapter 748. It was recommended that current require-
ments be utilized. Several commenters requested that informa-
tion gathered as part of the admission assessment be limited
and allow for the other required elements to be documented at
a later time.
Response: DFPS is revising the rule to divide the admission as-
sessment requirements into two new subsections, (b) for require-
ments to be completed prior to a child’s non-emergency admis-
sion that address the child’s immediate needs and current level
of functioning, and (c) for information to be added to the child’s
admission assessment prior to completing the child’s initial ser-
vice plan that address the child’s long-term needs and historical
information. Also, the last subsection of the rule is revised based
on the concern that the agency must obtain the managing con-
servator’s authorization to request written information from other
operations. "Known contraindications to the use of restraint"
was not added to this rule, but it was added to §749.1107 and
§749.1189 to be documented in the admission assessments.
§749.1135. What are the additional admission requirements
when I admit a child for treatment services?
Comment: DFPS received three comments. One commenter re-
quested clarication regarding paragraph (3) and asked if it is re-
ferring to a child with a dual diagnosis, primary medical need, or
therapeutic need. One commenter stated that most physicians
will not provide the statement that the child can be cared for ap-
propriately by the agency as provided in paragraph (3)(A) due to
liability issues. The physician will provide a statement that the
foster parents have been trained to meet the needs of the child
and demonstrated competency. One commenter stated that the
requirements in this rule are greatly expanded and are identical
to requirements listed in Chapter 748. It was recommended that
current requirements be utilized.
Response: DFPS is adopting this rule with minor editorial
changes only. Many of the requirements in this rule are taken
from current minimum standards. DFPS believes that the rule is
sufciently clear, and the requirements of the rule are designed
to ensure appropriate care and treatment for children.
§749.1151. What are the medical requirements when I admit a
child into care?
Comment: One commenter stated that when a child is coming
from a hospital, there will be no problem meeting the require-
ment that a child have a medical examination within seven days
before or three days after admission. When the child is not, pe-
diatricians rarely have a well-child appointment on three days
notice.
Response: This rule is more exible than the current minimum
standards, which requires an exam within 72 hours prior to ad-
mission. Agencies should already be in compliance with this
rule. DFPS is adopting this section without change.
§749.1153. What are the dental requirements when I admit a
child into care?
Comment: One commenter likes the changes in this rule and
feels it will be much easier to meet the dental requirements with
these new requirements.
Response: DFPS is adopting this section without change.
§749.1183. What constitutes an emergency admission to my
child-placing agency?
Comment: One commenter wanted clarication regarding
whether this requirement includes lateral moves between
homes in the same agency. If a child in a foster home has al-
legedly perpetrated a child within the same home, can you take
the alleged perpetrator and admit them to another foster home
within the same agency as a safety plan? Is this considered an
emergency admit to a new home?
Response: A transfer of a child in care is not considered an
admission. DFPS is adding another situation that constitutes an
emergency admission: a child is without adult care.
§749.1187. For an emergency admission, when must I complete
all of the requirements for an admission assessment?
Comment: DFPS received three comments. The commenters
recommended that the 30-day time frame in subsection (b) be
revised. Two of these commenters suggested that a child not
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continue in care for more than "40" days after the date of ad-
mission unless the child has received the required professional
evaluation, while the third other commenter suggested a "90"
day timeframe. The commenter indicated that it is difcult to get
all the assessments scheduled and completed in 30 days, espe-
cially in rural areas of the state.
Response: DFPS is adopting this rule without change. This re-
quirement is based on current minimum standards. Children
who have already been determined to need treatment services
should have much of this information readily available.
§749.1251. What are the requirements for pre-placement visits
for a child?
Comment: One commenter asked that instead of a pre-place-
ment visit for infants, the foster parent(s) must meet the infant
prior to placement. The commenter asked for clarication on the
word "meaningful" in subsection (b).
Response: DFPS believes it is important for the child and foster
family be together in the actual foster home setting prior to the
placement to help ensure the adjustment of the child to the place-
ment. It is sound placement practice to allow the foster parents
and the child time between visits to consider if the placement
is appropriate. This time is considered a "meaningful interval"
based on the needs and characteristics of both the child and the
family. DFPS is adopting this rule without change.
§749.1253. What must staff do to prepare a child for placement?
Comment: One commenter asked that the rule specify that this is
the responsibility of the agency that has possession of the child.
Response: DFPS is adopting this section without change.
Preparation of the child may be the responsibility of all parties
involved in the placement as part of sound placement practice.
DFPS is uncertain of what the commenter means by "posses-
sion of the child."
§749.1281. What are the requirements when I move a child from
one foster home to another?
Comment: One commenter asked that subsection (b) be
changed to require the child placement management staff to
give the approval to move the child in an emergency, rather than
child-placing staff.
Response: DFPS is revising the rule based on the comment.
§749.1301. What are the requirements for a preliminary service
plan?
Comment: DFPS received ve comments. Two commenters ex-
pressed concern with subsection (b)(6) regarding the location
of a child’s bedroom. One commenter suggested deleting the
requirement for a preliminary service plan for children receiving
"basic" foster care. One commenter stated that this is greatly ex-
panded and recommended that current requirements be utilized.
Another commenter stated that this rule poses an additional s-
cal note, time, and paperwork.
Response: Based on the comment, DFPS is deleting the re-
quirement regarding the location of the child’s bedroom. How-
ever, DFPS is not deleting this section, because DFPS believes it
is reasonable and important to require a preliminary service plan
within 72 hours to provide guidance to caregivers in addressing
the immediate needs of a child. Clarication language has been
added to further describe the immediate needs of a child "such
as enrolling a child in school or obtaining needed medical care
or clothing." This is also important because the new Chapter 749
rules have extended the time frame for the completion of a child’s
initial service plan from 30 days to 40 days. DFPS believes the
benets outweigh the scal impact that was noted during publi-
cation.
§749.1309. What must a child’s initial service plan include?
Comment: DFPS received four comments regarding §749.1309.
One commenter stated that the service plan requirements for
basic children is too treatment oriented. It was suggested that
clause (1)(A)(vii) - (viii) and subparagraph (E) be moved to treat-
ment services regarding dental needs, intellectual functioning,
and a plan for education on interpersonal relationships. One
commenter wanted clarication regarding subsection (b)(3)(D)
that is the same for every service/treatment plan. The com-
menter wanted to know what is different about this requirement
that prompts another section of the standard. Two commenters
stated that the number of service items to be evaluated, planned,
delegated and completed in this rule is overwhelming and rec-
ommended reducing and simplifying these requirements. One of
the commenters also stated that it would result in a document so
large, detailed, and complex that caregivers would nd it difcult
to read and carry out the service plan. The regulation suggests
that the needs listed must have plans regardless of whether it is
identied as a need for the specic client.
Response: DFPS is adopting this section with minimal changes
based on comments and some editorial changes. DFPS be-
lieves these requirements are reasonable and necessary to ad-
dress the needs of a child in the initial service plan. Subsec-
tions (b)(1)(A)(vii) and (b)(1)(E) are appropriate for all children.
Subsection (b)(1)(A)(viii) will also apply to many children who do
not meet the criteria for treatment services but have treatment
needs. Subsection (b)(3)(D) regarding emotional, physical, and
social needs requiring specic professional experience has been
claried and is now subsection (b)(2)(D). Subsection (a) states
the service planning team may prioritize the child’s service plan-
ning goals and objectives based on the child’s admission assess-
ment, but there must be a justication for the delay in addressing
the needs.
§749.1311. Who must be involved in developing an initial service
plan?
Comment: DFPS received two comments. One commenter
stated that foster parents like the requirement as provided in
subsection (a)(3) as long as the two professionals do not have to
be present at the initial service plan meeting but can participate
via teleconferences and written reports. Another commenter
stated appreciation for providing these more exible options for
which professionals can serve on the service planning team.
Response: DFPS is adopting this rule without change. Being in-
volved in developing an initial service plan does not require the
professionals to be present at the meeting, although it is prefer-
able for purposes of discussion.
§749.1313. When must I inform the child’s parent(s) of an initial
service plan meeting?
Comment: One commenter requested clarication of the word
"summary" and suggested allowing for documentation of verbal
notication of parent of an initial service plan meeting.
Response: DFPS is adopting this rule with a change to allow the
verbal notication of a parent regarding an initial service plan
meeting.
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§749.1319. What must I document regarding a professional ser-
vice provider’s participation in the development of an initial ser-
vice plan?
Comment: One commenter stated that subsection (b) is not
needed since it provides for disagreement with any plan ele-
ments. If there is no disagreement, then the plan is good and
the professional service providers’ comments were incorporated
into the service plan.
Response: DFPS is not modifying the rule based on the com-
ment because a service plan could be developed and the pro-
fessional service provider would not agree with all aspects of the
plan. However, DFPS is deleting the requirement to document
comments or input made by professional level service providers
in the development of an initial service plan. Editorial changes
are also made to this subsection as a result of the revision. The
subsection regarding the effective date of the plan is deleted.
§749.1321. With whom do I share the initial service plan?
Comment: One commenter recommended that caregivers be
given a copy of the initial service plan before anyone else re-
ceives it.
Response: DFPS is clarifying that caregivers must be given a
copy or summary of an initial service plan, and you must docu-
ment that it was given to the parents. However, DFPS disagrees
that caregivers should be given a copy of the plan before any-
one else. Since the child, parents, caregivers, agency staff, etc.
should be involved in developing the plan, there is no reason for
a caregiver to receive the written plan before others.
§749.1323. When must I implement a service plan?
Comment: One commenter requested clarication to know if the
rule means that if it takes the full 40 days to get the service plan
completed, the plan does not have to begin until the child is in
care 50 days.
Response: The commenter is correct. DFPS is adopting this
rule without change.
§749.1331. How often must I review and update a service plan?
Comment: DFPS received three comments. One commenter
stated that for children of Moderate levels of care, Youth for To-
morrow (YFT) requires treatment plans every 180 days. The
commenter thinks that every 90 days is a better practice, but this
will create disagreement between YFT rules and standards. One
commenter stated that when children are stable and in place-
ment long term, frequent reviews become irrelevant. It was rec-
ommended that the frequency of reviews be reduced by 50%
after a child has been stable in care for two years. Updates
or reviews should be done when the child’s needs dictate. An-
other commenter stated that foster parents experienced in work-
ing with children with mental retardation believe that treatment
plans reviewed every 180 days during the rst year and annu-
ally thereafter is a great addition to the standards.
Response: Licensing does not dene treatment services accord-
ing to YFT levels of care, so our rules are not intended to be ex-
actly the same as YFT requirements. Also, YFT only applies to
children in CPS conservatorship. Staff believe the continuation
of current rule regarding the time line for reviews is important to
ensure the child’s stability in care and to ensure that the child’s
needs are evaluated and addressed regularly and appropriately.
DFPS is adopting this rule with minor editorial changes only.
§749.1335. How do I review and update a service plan?
Comment: DFPS received three comments. One commenter
stated that this rule is greatly expanded and is identical to re-
quirements listed in Chapter 748. It was suggested that current
requirements be utilized. One commenter suggested review-
ing and possibly updating service plans as part of the debrieng
process after each use of restraint. One commenter stated that
paragraph (9) should be the next to last paragraph of the rule
and therefore should switch with (10).
Response: DFPS is adopting this section with minor editorial
changes only, including the change suggested by the last com-
menter. DFPS believes the requirements in this rule are im-
portant in developing a comprehensive review and update of a
child’s service plan. Reviewing and updating service plans as
part of the debrieng process after each use of restraint would
be labor intensive and a scal impact for most agencies at this
time, so a change cannot be considered at this time.
§749.1339. How often must I re-evaluate the intellectual func-
tioning of a child receiving treatment services for mental retarda-
tion?
Comment: One commenter stated that requiring that a psychol-
ogist determine the need and frequency for a child’s intellectual
functioning to be re-evaluated is a great addition to the standards
and in children’s best interests.
Response: This rule is being claried further to require a child’s
intellectual functioning to be tested every three years (as op-
posed to every year) as required by the Texas Special Education
laws and TEA. Additional editorial changes were also made.
§749.1361. What does "the transfer of a child in care" mean?
Comment: One commenter recommended waiving some of the
admission/discharge paperwork when a child is moving between
two operations located on the same property and owned by the
same organization.
Response: DFPS is adopting the rule with changes to address
the commenter’s concern.
§749.1363. Who must plan a child’s non-emergency discharge
or transfer?
Comment: One commenter wanted clarication regarding the
word "administrator" used in subsection (c) and whether this
refers to the licensed child placing agency administrator. Child
placement management staff should be allowed to approve dis-
charges without the administrator’s approval.
Response: DFPS is adopting this section with changes based
on the comments. DFPS is adding "child placement manage-
ment staff" to the list of professionals that can justify not provid-
ing advance notice of a discharge/transfer to a child not receiving
treatment services. "Administrator" has also been claried to be
a "licensed child-placing agency administrator." Other editorial
changes were also made.
§749.1367. To whom can I discharge a child in a non-emergency
situation?
Comment: One commenter stated that parents may not always
use good judgment and authorize the discharge of a child to
someone who poses a danger to the child in the agency’s opin-
ion. Agencies should be required to use discretion and judgment
in discharging a child to anyone.
Response: Generally, an agency does not have authority to with-
hold a child from a parent or a person authorized by the parent to
take possession of the child. However, guidelines will be added
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to the minimum standards publication regarding the agency’s op-
tions to contact law enforcement or Child Protective Services if
the agency believes the child is in danger. DFPS is making an
editorial change.
§749.1369. How do I determine whether to discharge or transfer
a child who is an immediate danger to himself or others?
Comment: One commenter stated that foster parents feel this
will be very difcult for caregivers to accompany the child being
discharged or transferred to the receiving entity or person due to
their need to be with their other foster children.
Response: DFPS is adopting this section without changes. The
rule already provides the option for the child placement staff to
transport the child.
§749.1371. What must I document in the child’s record regarding
a planned discharge or transfer?
Comment: One commenter stated that discharge documenta-
tion is greatly expanded. It was recommended that current re-
quirements be utilized.
Response: DFPS believes these requirements are necessary to
ensure continuity of care for the child when discharging or trans-
ferring the child to another placement. DFPS is adopting this
section with changes to make it more consistent with §749.1373.
§749.1373. When I discharge a child to another agency or res-
idential child care operation, what information must I provide
them?
Comment: DFPS received two comments. The commenters
stated that discharge process is greatly expanded and is identi-
cal to requirements listed in Chapter 748. It was recommended
that current requirements be utilized. One commenter stated
that this rule is better written than §749.1133(b) and appreciated
this subsection being included in the rules that address infor-
mation that must be provided to the receiving operation. It was
recommended that this terminology be used in §749.1133(b).
Response: DFPS believes these requirements are necessary to
ensure continuity of care for the child when discharging or trans-
ferring the child to another placement. Regarding §749.1133(b),
these rules deal with two different issues. It is unclear what the
commenter is suggesting. However, several clarications have
been made in this rule and §749.1371 to make them more con-
sistent.
§749.1375. To whom do I provide a copy of the discharge sum-
mary when I discharge a child to his home?
Comment: One commenter stated that this requirement is new
requiring additional work that will have scal impact.
Response: DFPS believes this requirement is in the best interest
of the child and is needed for continuity of care. The cost should
be minimal, and DFPS is adopting this rule without change.
§749.1401. What general medical requirements must my
agency meet?
Comment: One commenter was concerned that physicians may
not accept Medicaid patients and did not want to require more
paperwork of them other than ofcial records.
Response: DFPS believes that this documentation is extremely
important to the health and well-being of the child, and is adopt-
ing this rule without change.
§749.1405. Who must perform medical care examinations and
provide medical treatment for a child?
Comment: One commenter stated that license "to practice
medicine" limits this rule to medical doctors and doctors of
osteopathy. This does not seem to be what is intended. The
commenter recommended that the language be changed to
licensed "to practice in an appropriate medical or health care
discipline".
Response: DFPS is adopting this rule with changes based on
the comment.
§749.1409. What general dental requirements must my agency
meet?
Comment: DFPS received three comments. One commenter
asked that refusal of dental treatment be added to the rule. Two
commenters commended the standard.
Response: DFPS is adopting this section with a change based
on the comment. This was a typographical error and "medical"
is changed to "dental."
§749.1415. What health precautions must I take if a person in
care, employee, caregiver, someone else in one of my foster
homes, or someone else in my agency has a communicable dis-
ease?
Comment: One commenter stated that foster parents feel this
should be the responsibility of the physician who determines the
child/adult has a reportable communicable disease.
Response: Reporting and health precaution is everyone’s re-
sponsibility. DFPS is adopting this rule with changes after ex-
tensive consultation with DSHS staff.
§749.1417. Who must have a tuberculosis (TB) examination?
Comment: DFPS received two comments. One commenter
stated that further research is needed regarding TB testing.
The commenter also asked why don’t we follow the TB testing
requirements that schools use since children are as likely to
be exposed at school as in foster care. Comments were also
received from DSHS regarding tuberculosis screening require-
ments.
Response: DFPS is adopting this rule with changes after exten-
sive consultation with DSHS staff.
§749.1421. What immunizations must a child in my care have?
Comment: One commenter stated that the rst two words of sub-
section (c) do not make sense.
Response: DFPS is adopting this rule with an editorial change
to correct the error pointed out by the commenter.
§749.1433. How often must the physician review a child’s pri-
mary medical needs?
Comment: One commenter stated that they agreed with the rule,
but do not want to catch foster parents between regulations and
physicians. Commenter suggested adding "If the child’s physi-
cian recommends more or less than 90 days between exami-
nations, the caregiver will document this in the child’s le and
comply with the doctor’s orders".
Response: DFPS is adopting the rule with changes based on
the comment.
§749.1435. What are the requirements for using a nasogastric
tube?
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Comment: One commenter said that any physician discharging
a child with a nasogastric tube from the hospital will require the
caregivers to show prociency prior to discharge.
Response: DFPS is adopting this rule with a change to add that
a physician may insert a nasogastric tube. DFPS believes it is
necessary for the health and safety of children to ensure that
only appropriate people insert nasogastric tubes.
§749.1461. What consent must I obtain to administer medica-
tions?
Comment: DFPS received seven comments. Six commenters
questioned whether the "person legally authorized to give med-
ical consent" referred to the CPS caseworker. One commenter
asked; "What if the person legally authorized to give consent is
not the foster parent? What liabilities are faced when that person
is not immediately available to approve an antibiotic or increase
in a medication to reverse an acute situation (i.e., asthma)."
Response: DFPS is adopting this rule with changes. The rule
is written to comply with legislative requirements regarding con-
sent. The revisions allow a general, "blanket" consent for medi-
cations (that can be signed at admission) in subsection (a), and
change subsection (b) to require subsequent written consent for
psychotropic medications that are new to the child. This should
address the concern of the last commenter. Regarding the other
commenters, this language is purposefully broad since not all
children in regulated care are in the conservatorship of CPS, and
the rule must apply to all children in care.
§749.1463. What medication requirements must caregivers
meet?
Comment: DFPS received seven comments. Six commenters
questioned whether the "person legally authorized to give med-
ical consent" referred to the CPS caseworker. One commenter
stated that foster parents cannot force foster children to take
medications in the new proposed standards.
Response: DFPS is not making changes as a result of the com-
ments. This rule is adopted with changes to clarify what portions
of the rule apply only to "prescription" medication. Minor editorial
changes are also made. Regarding the six comments, this lan-
guage is purposefully broad since not all children in regulated
care are in the conservatorship of CPS, and the rule must ap-
ply to all children in care. Regarding the last comment, the rule
prohibits caregivers from physically forcing a child to take med-
ication. DFPS believes that this is generally inappropriate and
psychologically damaging to the child. Agencies may consider
contacting Licensing to seek consultation or submit a variance
request based on the unusual or unique circumstances of a par-
ticular child.
§749.1469. What are the requirements for administering non-
prescription medication and vitamins?
Comment: DFPS received ve comments. Four commenters
stated that documentation of every vitamin and over the counter
drug is not appropriate in foster family care. One commenter
stated that OTC meds should be documented as to symptoms,
dose, date and not used for secondary side effects like sleep
side effect, etc., but not pre-approval for all OTC.
Response: DFPS is adopting this section with a change. "Over-
the-counter medications and nonprescription vitamins" has been
renamed to "nonprescription medications and vitamins." An op-
eration may provide nonprescription medications and vitamins
according to the directions as long as they are not contraindi-
cated with other prescribed medications or the child’s medical
conditions. The paragraph on documentation is deleted because
it is addressed in §749.1541.
§749.1521. What medication storage requirements must a foster
home meet?
Comment: DFPS received seven comments. Two commenters
felt that the need to require a locked storage that required a key
was overkill for foster family homes. Two commenters asked
why paragraph (7) has a timeline when (8) and (9) do not. One
commenter asked that a tenth item be added: Provide medica-
tions to the person to whom the child is transferred or discharged
if the child is still actively taking the medication.
Response: DFPS believes a double lock for controlled sub-
stances is necessary. However, DFPS is adopting this section
with a change to clarify that medications "for external use only"
do not have to be locked separately from other medications.
Clarications are also made when destroying medications. It
has to be done in a manner that ensures a child does not have
access to the medication. Another clarication requires the
medication to go with a child upon discharge or transfer
§749.1523. What are the requirements for discontinued or ex-
pired medication?
Comment: DFPS received ve comments. Two commenters
stated that this is in conict with the rule §749.1521 that says
90 days. Two commenters said that subsection (b) is too inten-
sive as a documentation requirement. One commenter stated
that, this instructs parents or staff to "properly destroy" medica-
tion, but does not identify how it should be done.
Response: DFPS is deleting one subsection and revising an-
other as a result of the comments. Section §749.1521 was re-
vised to address the inconsistency.
§749.1541. What records must caregivers maintain for each
child receiving medication?
Comment: DFPS received 13 comments. Two commenters
asked on what form must they keep the cumulative record. One
commenter asked what about liquid medications. One com-
menter stated that over the counter medications and vitamins
should not be included in this process. Several commenters
said that this should be made only for children receiving treat-
ment services. Two commenters said that foster parents feel
that pill counts should only be for psychotropic medications.
Response: DFPS is adopting this rule with changes based on
the comments. The requirement to include vitamins and nonpre-
scription medications for children under 5 years old is deleted.
Also, subsection (d) is deleted. Many editorial changes were
made to this rule for clarication purposes and to make it easier
to read. The requirements for recording dispensed nonprescrip-
tion medications and vitamins has generally been deleted, ex-
cept for nonprescription medication for children under ve years
old, and prohibited nonprescription medications and vitamins.
§749.1543. Where must a child’s medication records be main-
tained?
Comment: One commenter stated that expecting foster parents
to submit copies of medication records each month while they
maintain copies for 90 days is unrealistic. Most foster parents do
not have copiers or do not live in close proximity to the agency.
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Response: DFPS is adopting this rule with changes based on the
comment. Maintaining copies of medication records is reduced
from 90 days to 30 days.
§749.1561. What is a medication error?
Comment: DFPS received two comments. One commenter
stated that a child could have a medication error every time a
new prescription was prescribed while waiting for CPS approval.
One commenter stated that these should apply only to children
receiving treatment services.
Response: No change is made based on the comments. Med-
ication errors of any kind can be dangerous to the health and
safety of any child. Therefore, it is important to have a writ-
ten record of these incidents. DFPS is making a minor editorial
change.
§749.1563. What must a caregiver do if the caregiver nds a
medication error?
§749.1581. What must a caregiver do if a child has an adverse
reaction to medication?
Comment: Six commenters questioned where this must be doc-
umented and on what form.
Response: The method of documentation is up to each agency.
DFPS is adopting §749.1581 without change. DFPS is making
a minor editorial change to §749.1563.
§749.1583. What must a caregiver do if a child experiences side
effects from any medications?
Comment: Six commenters stated that it would be helpful to
have the differences between "adverse reaction" and "side ef-
fect" outlined.
Response: DFPS is adopting this rule without changes. The
difference between adverse reactions and side effects should
be part of medication training curriculum at all operations.
§749.1603. If my agency employs or contracts with a health-
care professional who prescribes psychotropic medications to a
child in care, what information must I provide the person legally
authorized to give consent before requesting his consent for the
child to be placed on psychotropic medication?
§749.1605. If my agency does not employ or contract with a
health-care professional who prescribes psychotropic medica-
tions to a child in care, what information must I provide the per-
son legally authorized to give medical consent prior to the health-
care professional prescribing psychotropic medications to a child
in care?
§749.1607. What are the requirements if a physician orders ad-
ministration of a psychotropic medication to a child in an emer-
gency?
§749.1609. What information must be documented about a
child’s use of psychotropic medication?
§749.1611. If my agency employs or contracts with a health-care
professional who prescribes psychotropic medications to a child
in care, what are the requirements for evaluating whether a child
should continue taking a psychotropic medication?
Comment: DFPS received ve comments regarding §749.1603
through §749.1611. One commenter was concerned that Medic-
aid will not pay for the extent of these services. Recommended
removing section §749.1603(a) - (c) and only require providing
the person designated to provide legal consent for medication
with access to the child’s record and require the physician to
provide information to the person giving medical consent. One
commenter was concerned that informed consent is between the
prescribing physician and the person authorized to give consent,
and that these rules put agencies at risk to require them to ex-
plain medical treatment and be in the middle. One commenter
asked the question, "How will this be monitored in light of the
requirements for the medical consenter?" One commenter was
concerned that foster parents were not qualied to assess the
effectiveness of medication. One commenter was concerned
about the foster parents having to record daily the giving of Ri-
talin, since it is so common for foster children.
Response: Psychotropic medications are particularly powerful
and life-affecting. Children are better protected from unneces-
sary medications when their parents and/or managing conser-
vators are provided with adequate information to inform their
consent of those medications. DFPS staff believe that child-
placing agencies and foster parents ought to be responsible for
working with parents and/or managing conservators before plac-
ing children on medications. There was some confusion over
§749.1603 and §749.1605, and which rule applied to prescrib-
ing doctors not associated with the agency. In a situation where
the agency does not employ or contract with a doctor that pre-
scribes the psychotropic medication, then §749.1605 applies.
DFPS did delete §749.1601 because it was confusing and was
addressed in other rules. DFPS has also claried two issues in
§749.1461: a general consent may be obtained to administer
routine, preventive, and emergency medications; and consent
for psychotropic medications does not have to be obtained for
dosage changes, only new medications. DFPS did make some
editorial changes to §749.1609 and §749.1611.
§749.1641. What is a protective device?
Comment: One commenter asked if written doctor’s orders must
be obtained for bed-rails, helmets, and mittens since these are
common safety items that any responsible, loving parent would
choose to use.
Response: DFPS is adopting this section with a change to allow
bed rails to be used for young children and not be counted as a
protective device. Current rule requires a physician’s order for
any protective or supportive device. The intent of this rule is to
ensure protective devices for children who have primary medical
needs or other treatment needs are necessary before they are
used to protect the health and safety of the children.
§749.1645. May I use protective devices?
Comment: DFPS received two comments. The commenters
were concerned that this could eliminate the use of toddler beds
and bed rails to protect children from falling out of bed while they
learn to sleep in a regular bed. The commenters stated that
many bunk beds have rails that go all the way across for safety
purposes.
Response: The subsection regarding bed rails is deleted based
on the comments.
§749.1673. May I use supportive devices?
Comment: One commenter asked if this include wedges to cor-
rectly position infants for sleeping.
Response: No change is made as a result of the comment be-
cause a "wedge" would not meet the denition of a supportive
device as outlined in §749.1671. However, DFPS is adopting
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this rule with changes to provide consistency with §749.1645 re-
garding protective devices.
§749.1801. What do certain words mean in this division?
Comment: One commenter stated that any equipment not used
properly can be dangerous. If it is on the market and considered
safe, they should not be restricted from using it.
Response: Licensing has researched these requirements and
is following the recommendations of the American Academy of
Pediatrics. DFPS is adopting this rule without change.
§749.1803. What are the basic care requirements for an infant?
§749.1841. What are the basic care requirements for a toddler?
Comment: DFPS received 16 comments on both rules. Com-
menters felt that implementation of this standard as written would
require audio and video monitors which would have a scal im-
pact. One commenter stated that monitoring systems used in
more than one room of the house interfere with each other and
that this will be virtually impossible to do, it increases cost for a
foster family.
Response: DFPS is adopting these rules with a change to clarify
that a caregiver can be within eyesight or hearing range of the
child. There is no scal impact because neither audio or video
monitors are required.
§749.1805. What furnishings and equipment must I have in an
infant care area?
Comment: One commenter stated that a "sufcient" number of
toys is too vague and ill dened.
Response: DFPS is adopting this rule without change. Com-
pliance with this rule will be assessed on a case-by-case basis
depending on the age, developmental level, and other charac-
teristics of the child.
§749.1813. What types of equipment may a foster home not use
with infants?
Comment: DFPS received 15 comments. Three commenters
felt that baby walkers could be used safely with children, at least
those eight or nine months old. Several commenters stated that
bumper pads that are appropriately secured in cribs should not
be a problem and they should be allowed for infants three months
old or older. Three commenters stated that some primary med-
ical needs children require foam wedges by order of physician
or therapist. Two commenters asked if "soft bedding" (includ-
ing quilts and comforters) is not to be used, what would be an
acceptable and appropriate cover to put on the child. One com-
menter felt this requirement was too intrusive and did not allow
a child to be put to bed with a favorite stuffed toy.
Response: DFPS has researched the equipment prohibited in
this rule, including baby walkers, and is following the recommen-
dations of the American Academy of Pediatrics. The restrictions
on soft bedding including stuffed toys, are intended to prevent
SIDS deaths and are recommended by the American Academy
of Pediatrics. DFPS is adopting this rule with minor editorial
changes, including a revision that claries children cannot sleep
on foam "pads," but the rule does not preclude foam "wedges."
§749.1815. Are infants required to sleep on their backs?
Comment: DFPS received nine comments. Several com-
menters stated that this group of regulations, §749.1815
through §749.1819, is covered when you certify that a foster
parent has had the training on SIDS and the section should be
deleted. Providing instructions for covering an infant’s head,
sleeping position etc., is not needed. This needs revision to
allow for doctor’s orders, etc.
Response: DFPS is adopting this section with a change "un-
less a health-care professional orders otherwise." This is recom-
mended by the American Academy of Pediatrics and Licensing
believes that these requirements are reasonable and important
for the health and safety of children.
§749.1819. What are the specic requirements for feeding an
infant?
Comment: DFPS received six comments. Several commenters
stated that foster parents feel this is a day care standard, not
appropriate for family care when they will only have one or two
infants in their home at one time, and not family friendly.
Response: Foster homes should already be voluntarily meeting
these standards. The requirements in subsections (b) and (c)
are necessary for bonding and attachment purposes. The re-
quirements in subsection (d) are needed for health and safety
reasons. DFPS is deleting the requirement to label bottles and
training cups.
§749.1861. What information must I provide a pregnant child
regarding her pregnancy?
Comment: DFPS received two comments. One commenter
asked that the section be changed to say "Pregnant child or
youth." One commenter stated that the physician’s paperwork,
WIC participation, etc., should sufce without additional docu-
mentation by the foster parent.
Response: Paragraph (4) is deleted based on the second com-
ment. In response to the rst comment, Licensing does not use
the term "youth." "Child," as used in this chapter, is understood
to mean a child, teenager, or youth in care.
§749.1863. Is the use of emergency behavior intervention of a
pregnant child permitted in a foster home?
Comment: One commenter commends DFPS for specically ad-
dressing this critical issue.
Response: DFPS is adopting this rule without change.
§749.1891. What responsibilities do I have for the education of
a child in care?
Comment: DFPS received three comments. Two commenters
asked for clarication regarding the requirement for a school li-
aison. One commenter stated that this should be required for
all children in school regardless of their need for treatment ser-
vices, as they all have needs due to being in substitute care.
One commenter stated that this standard appears to eliminate
the possibility of "home schooling" by foster parents.
Response: DFPS is revising this rule to address the concern of
the last commenter. At this time, no change is made regarding
the requirement for a school liaison. The requirement was writ-
ten in broad language so that each agency could determine how
it would comply. While DFPS agrees that a liaison for all children
is a good idea, DFPS believes having a liaison for children with
special education needs is vital. In addition, the rule does not
preclude an agency from providing liaisons for all children.
§749.1921. What responsibilities do foster parents have for pro-
viding a child with opportunities for recreational activities?
Comment: DFPS received four comments. Two commenters
felt this should be required only for children receiving treatment
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services. Two commenters stated that some foster parents feel
this is not family friendly for children receiving child care ser-
vices and creates excessive documentation for the foster par-
ents. Three commenters said that for subsection (c), foster par-
ents will need medical orders for children who are non-ambu-
latory when using a "variety of body positions." These positions
are recommended by Occupational and Physical Therapists and
signed by the child’s physician.
Response: The subsection requiring documentation of a written
plan for recreation is deleted based on commenter concerns.
Regarding the last set of commenters, the required physician
orders can be obtained at admission, as orders are required for
these children in §749.1135(3). Other editorial changes have
also been made.
§749.1953. May I use corporal punishment for children in care?
Comment: DFPS received six comments. The commenters
stated that a point to consider is the use of "strong sitting", which
is a static therapeutic sitting positioning strongly recommended
by RAD specialist Nancy Thomas and yet it would not be
allowed as stated here.
Response: DFPS is adopting this rule without change. An
agency may consider requesting a variance based on the
unique needs of a particular child.
§749.1957. What other methods of punishment are prohibited?
Comment: DFPS received seven comments. Several com-
menters agree that maintaining an uncomfortable physical
position, such as standing in a corner, is inappropriate disci-
pline. One commenter stated that as this reads, a child could
never stand in a corner or receive time-out in a chair. DFPS
should also address what forms of discipline would be accept-
able.
Response: Based on comments, DFPS is adopting this section
with changes. DFPS is deleting the prohibition against children
standing in a corner, and deleting "harsh" from paragraph (9).
DFPS is adding that shaking is prohibited to be consistent with
§749.1003(b)(5)(A).
§749.1959. To what extent may a caregiver restrict a child’s ac-
tivities as a behavior management tool?
Comment: One commenter stated that the requirements in this
rule are unrealistic. The commenter also expressed concern
with subsection (d) requiring the service planning team approval
for restriction to a room for more than 24 hours and how this
would be enforced by Licensing staff.
Response: DFPS is adopting this section with changes based
on the comments. DFPS is revising subsection (b) to allow re-
strictions for up to 30 days, previously it was seven days. Sub-
section (c) regarding restrictions on communications and visits
with family is deleted to allow more exibility for the caregivers
when imposing restrictions.
§749.2051. What types of emergency behavior intervention may
I administer?
Comment: One commenter suggested that a clinician be avail-
able by phone to assess if a child’s behavior meets the criteria
for an emergency behavior intervention.
Response: DFPS is not revising the rule as a result of comment.
The commenter’s suggestion would most likely result in a neg-
ative scal impact for agencies. DFPS is adopting the rule with
the addition, as a clarication, that use of protective and support
devices is not considered emergency behavior intervention.
§749.2059. What is the appropriate use for a short personal
restraint?
Comment: One commenter suggested that restraint not be al-
lowed for disruptive behaviors.
Response: DFPS is not revising the rule as a result of comment.
Licensing will continue to allow short personal restraint for dis-
ruptive behaviors according to the requirements of this rule, as
this is currently allowed and can prevent disruptive situations
from escalating. However, DFPS is clarifying that a short per-
sonal restraint must end immediately after a danger is averted.
§749.2061. What precautions must a caregiver take when im-
plementing a short personal restraint?
Comment: Six commenters asked about the use of supine re-
straints.
Response: DFPS is adopting this rule without change based on
the comments. Prone and supine restraints are specically ad-
dressed throughout Subchapter L. Agencies may request techni-
cal assistance from Licensing if they have questions about prone
and supine restraints. DFPS is making minor editorial changes
including deleting the example of "basket holds."
§749.2101. Are written orders required to administer emergency
behavior intervention, and if so, who can write them?
Comment: One commenter expressed confusion about when an
order is required for personal restraint.
Response: DFPS is adopting this rule with a change to clarify
when orders are required for personal restraints. Orders are only
required for personal restraints under specic circumstances.
The revision claries when orders are required and ensures bet-
ter consistency with other rules.
§749.2103. Must the written order be in a child’s record before
a caregiver can use an emergency behavior intervention on an
child?
Comment: Six commenters had the same questions about how
to comply with this rule.
Response: DFPS is adopting this rule without change. The re-
vision to §749.2101 should address most of the commenters’
questions. Agencies may request technical assistance from Li-
censing if they have questions about the rules.
§749.2105. What information must a written order include?
Comment: DFPS received eight comments. The commenters
had clarication questions about this rule, six of them with the
same question.
Response: The majority of this rule is taken from current min-
imum standards. The revision to §749.2101 should address
many of the commenter questions. Agencies may request tech-
nical assistance from Licensing if they have questions about
these rules. In addition, an order for an individual restraint does
not need to include directives that cover a period of days, there-
fore, these requirements are moved to §749.2107, which ad-
dresses PRN orders.
§749.2107. Under what conditions are PRN orders permitted for
a specic child?
Comment: One commenter asked a clarication question about
this rule.
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Response: The revision to §749.2101 should address the com-
menter’s question. DFPS is also moving two subsections form
§749.2105 as described in the response above.
§749.2151. What responsibilities does a caregiver have when
implementing a type of emergency behavior intervention?
Comment: One commenter suggested that the agency not be
required to explain to the child the behaviors he must exhibit to
be released from restraint or have the restraint reduced.
Response: DFPS is adopting the rule without change. It is often
helpful for children in crisis to receive specic verbal instructions
about how to calm down and what behaviors will result in the
restraint ending.
§749.2201. Who must monitor a personal restraint?
Comment: One commenter suggested a requirement that the
person who is monitoring a child in restraint not be involved in
the application of the restraint.
Response: DFPS is adopting this rule without change. The
commenter’s suggestion is not a realistic requirement in foster
homes.
§749.2283. Can a caregiver exceed the maximum length of time
that an emergency behavior intervention can be administered to
a child?
Comment: DFPS received seven comments. The commenters
had concerns about how to comply with the requirements of this
rule.
Response: DFPS is adopting this rule without change. It reects
current minimum standard requirements. Agencies should al-
ready be in compliance with this rule.
§749.2301. What follow-up actions must caregivers take after
the child’s behavior no longer constitutes an emergency situa-
tion?
Comment: One commenter had concerns about having to com-
ply with this rule for short personal restraints.
Response: Subsection (f) exempts short personal restraints.
DFPS is adopting this rule with minor editorial changes.
§749.2305. When must a caregiver document the use of an
emergency behavior intervention, and what must the documen-
tation include?
Comment: One commenter had concerns about having to com-
ply with this rule for short personal restraints.
Response: Subsection (d) exempts short personal restraints.
The section is adopted with editorial changes.
§749.2331. What circumstances trigger a review of the use of
emergency behavior intervention for a specic child?
Comment: One commenter expressed concern that this rule
does not require review of all emergency behavior interventions.
Response: DFPS is adopting this rule without change. The com-
menter’s concern is addressed in §749.1335(a), which requires
a review of emergency behavior interventions during the service
plan review or update.
§749.2383. What data must be collected?
Comment: DFPS received three comments. One commenter
suggested exempting short personal restraints from this require-
ment. Two commenters asked about how this information will be
reported.
Response: This rule is adopted with a change based on the rst
comment. Short personal restraints are exempted from this re-
porting requirement. A procedure for reporting this information
will be developed at a later date.
§749.2441. Can I verify foster homes anywhere in the state?
Comment: DFPS received six comments. One requested a def-
inition of "permit." The other ve expressed concern about the
rule’s potential impact, including cost and limitation on expan-
sions. Three commenters stated that the new rules regarding
branch ofces sufciently addressed problems with larger agen-
cies. One commenter at the April 7, 2006, DFPS Council meet-
ing suggested using DFPS regions to limit agency permits rather
than the proposed limit of 40 contiguous counties.
Response: DFSP is adopting this rule with a change to limit CPA
permits according to DFPS regions (rather than 40 contiguous
counties) as suggested by a commenter. The limit to CPA per-
mits is benecial to large agencies, in that remedial action nec-
essary due to deciencies at one branch ofce will now affect
ofces in only that ofce’s region rather than statewide. Regard-
ing the comment on the denition of "permit", this denition can
be found in rule §745.21.
§749.2443. Do the requirements described in §749.2441 of this
title (relating to Can I verify foster homes anywhere in the state?)
apply to the counties in which I place children for adoption?
Comment: One commenter expressed confusion about how this
rule would be enforced.
Response: DFPS is adopting this rule without change. Section
749.2441 only applies to the verication of foster homes, not the
approval of adoptive homes. Agencies may request technical
assistance from Licensing if they have questions about the lan-
guage in this rule.
§749.2447. What information must I obtain for the foster home
screening?
Comment: DFPS received three comments. One commenter
expressed concern about verifying illegal aliens as foster par-
ents, one commenter wanted the requirement for substance
abuse history information limited to persons 14 years old or
older, and one commenter requested an editorial change.
Response: DFPS is adopting this section with changes, includ-
ing editorial changes. DFPS is clarifying that the language(s)
spoken by each prospective foster parent must be documented.
The language regarding illegal immigrants is deleted, however,
there are no regulatory restrictions regarding a persons immigra-
tion status. The requirement for substance abuse history infor-
mation is in a portion of the rule related to general physical and
mental health status, which applies to person of all ages in rela-
tion to the family’s ability to provide foster care.
§749.2471. What must I do to verify a foster home?
Comment: DFPS received comments from DSHS regarding tu-
berculosis screening requirements.
Response: DFPS claried the paragraph on tuberculosis
screening by referencing §749.1417, which has been rewritten
based on comments from DSHS. This rule has also been clari-
ed by adding a paragraph with enumerated items that must be
listed on a verication certicate.
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§749.2473. What must I do to verify a foster home that another
child-placing agency has previously veried?
Comment: DFPS received three comments. The commenters
expressed concern about the portion of the rule that requires an
agency, before verifying a new foster home, to ensure that an
agency which previously veried the foster home completed all
investigations and addressed and resolved all deciencies.
Response: DFPS is adopting this section with changes based on
the comments. Instead of ensuring "the previous agency com-
pleted all investigations", you must now "ensure that any unre-
solved deciencies have been addressed." The paragraph re-
garding tuberculosis screening has also been claried.
§749.2475. To whom must I release information regarding a fam-
ily on which I previously conducted a foster screening, pre-adop-
tive home screening, post placement adoptive report, or home
study?
Comment: DFPS received three comments. Two commenters
expressed concern about agencies allegedly manipulating re-
lease of information rules in order to delay transferring a foster
home to another agency. One commenter asked a clarication
question about the rule.
Response: DFPS is adopting this section with changes based on
the comments. While Licensing cannot prevent agencies from
attempting to manipulate minimum standard requirements, this
rule has been reworded to require the release of background
information, including general information about unresolved in-
vestigations and/or deciencies, within 10 days of the receipt
of the request. The remaining information regarding the unre-
solved investigations and/or deciencies must be subsequently
released within 10 days of the resolution of the investigations
and/or deciencies. This rule has also been revised to include
releasing background information to an independent contractor.
There were many editorial changes to clarify that this rule ap-
plies to foster home screenings, pre-adoptive home screenings,
post placement adoptive reports, and home studies; and to clar-
ify what is meant by background information.
§749.2485. What are the requirements for verifying a foster
home at a residence that I own?
Comment: One commenter expressed confusion about the rule.
Response: DFPS is adopting this rule without change. This rule
is consistent with the denition of a foster family home, which
requires the home to be the foster parents primary residence.
Agencies may request technical assistance from Licensing if
they have questions about the language in this rule.
§749.2487. What are the requirements for an agreement that I
have with a foster home that I verify?
Comment: One commenter expressed concern about the
portion of the rule that prohibits a foster home from providing
24-hour care of any non-relative children not placed by the
agency. The commenter asked how this affects slumber parties
or extended visits with friends.
Response: DFPS is adopting the rule with changes to address
the commenter’s concern.
§749.2489. What information must I submit to Licensing about
a foster home’s verication status?
Comment: One commenter expressed concern that two working
days is unrealistic for submitting information to Licensing about
foster home verications.
Response: DFPS is adopting this rule without change. Agencies
can now submit this information to Licensing via the DFPS web
site.
§749.2493. May a foster family provide day care in addition to
foster care?
Comment: One commenter expressed concern about this rule
based on misinformation about Licensing’s policies for allowing
day care in foster homes.
Response: DFPS is adopting this rule without change. If agen-
cies need more information about combining day care with foster
care, they can contact Licensing for technical assistance and/or
review §745.375, which addresses this issue.
§749.2551. What is the maximum number of children a foster
family home may care for?
§749.2553. What is the maximum number of children that a fos-
ter group home may care for?
Comment: DFPS received ve comments regarding these rules.
Regarding §749.2551, one commenter complimented the rule,
one commenter had a question about the rule, one wanted the
capacity calculated based on the number of children in the home
"at any given time," and one expressed concern about how the
rule may impact the number of foster care beds. Regarding
§749.2553, there was a clarication question.
Response: DFPS is not revising the rule based on the com-
ments. These two rules are in compliance with the statute re-
garding the capacity of foster homes. However, because this
issue has been interpreted differently over the years, a scal im-
pact analysis for each rule was done. The survey that was con-
ducted indicated that for §749.2551, 87% of the current foster
family homes were in compliance. The survey that was con-
ducted indicated that for §749.2553, 75% of the current foster
group homes were in compliance. Editorial changes have been
made to this rule, including changing "children of the foster fam-
ily" to "children of the caregivers who live in the foster home."
§749.2557. May an foster home exceed its veried capacity?
Comment: One commenter had clarication questions about the
rule.
Response: DFPS is making editorial changes to the rule, includ-
ing changing "children of the foster family" to "children of the
caregivers who live in the foster home."
§749.2559. How do I determine the child/caregiver ratio for a
foster home?
§749.2561. How many infants may a foster family home care
for?
§749.2563. How do I determine child/caregiver ratio for a foster
group home?
Comment: DFPS received 16 comments regarding these rules.
Five commenters expressed concern about the scal impact of
ratio changes. Eight commenters expressed concern about de-
creased capacity in foster homes as a result of ratio changes.
Four commenters requested that ratios not change from current
requirements, and two commenters suggested removing ratios
from the rules completely. One commenter requested that the
limit on infant care be changed to reect the number of infants
in the home "at any given time." One commenter suggested that
the limit on infant care should be higher for homes in which at
least one parent is at home during the day.
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Response: DFPS is not revising the rules as a result of com-
ments. Caregivers’ availability to supervise and interact with chil-
dren is the most signicant factor in reducing risk in child-care
and providing children the care and attention they need. DFPS
has only lowered the ratio for children under the age of ve and
for children receiving treatment services, both populations that
require increased supervision and attention. These ratios are
consistent with several other states and fall below the recom-
mendations of the Child Welfare League of America. DFPS feels
the benet of stronger ratios outweighs the scal impact. DFPS
is making a minor editorial change to §749.2561.
§749.2593. What responsibilities does a caregiver have when
supervising a child?
Comment: DFPS received two comments. One commenter ex-
pressed concern that the rule is too prescriptive. Another com-
menter suggested requiring progress notes for all children in fos-
ter care, not just children receiving treatment services.
Response: DFPS is adopting the rule with changes to make the
rule somewhat less prescriptive without compromising the health
and safety of children in care. Progress notes for all children in
foster homes is overburdensome and not possible at this time.
§749.2595. May I use a video camera to supervise a child in the
child’s bedroom?
Comment: DFPS received two comments. The commenters re-
quested that video monitoring be allowed as long as children
change clothes in private, the foster home uses a closed-circuit
system, and the images are not taped.
Response: DFPS is adopting this section with changes, expand-
ing the list of examples of situations which would allow for video
monitoring, adding that each child must have another location
where he can change clothes, and clarifying that video cameras
may not be used to tape the child and images may not be acces-
sible except to the foster home’s caregivers.
§749.2599. Can a child serve as a caregiver?
Comment: One commenter stated that this is a good rule.
Response: DFPS is adopting this rule without changes.
§749.2621. What are "respite child-care services"?
Comment: DFPS received nine comments, all requesting clari-
cation to this rule, including how it relates to CPS contract re-
quirements.
Response: Not all children in regulated care are placed by CPS.
Therefore, Licensing requirements and CPS requirements are
necessarily and appropriately different in some areas. DFPS is
adopting the rule with only editorial changes.
§749.2629. In addition to the requirements of this division, what
requirements of this chapter apply to respite child-care that a
foster home provides?
Comment: One commenter expressed concern about the
requirement that respite care must comply with capacity and
child/caregiver ratios and supervision rules.
Response: Capacity, ratio, and supervision are basic safety
rules. Children are more at risk in homes where these minimum
requirements are not met. DFPS is adopting the rule with only
editorial changes.
§749.2631. How long may a child be in respite child-care?
Comment: DFPS received six comments. Three commenters
requested clarication to this rule, including how it relates to CPS
contract requirements. Three additional commenters requested
that the time limits on respite care not apply when a child is in
respite care due to an abuse/neglect investigation.
Response: DFPS is adopting the rule with changes based on
the comments. This section adds that a child may remain in tem-
porary substitute care for up to 60 days while the child’s foster
home is under investigation for abuse or neglect. This does not
count toward nor is it limited by the 14 consecutive days or 40
days each year time frames for respite child-care services.
§749.2633. How frequently may a foster home provide respite
child-care services?
Comment: DFPS received four comments. The commenters
expressed concern about the required 10-day period between
respite placements in a foster home.
Response: DFPS is adopting the rule with a change based on
the comments. The 10-day limit between foster home respite
placements has been deleted. There are other editorial changes
and a clarication regarding placements for abuse and neglect
investigations. See response to §749.2631.
§749.2653. What are the requirements for an unrelated adult to
reside in a foster home?
Comment: DFPS received comments from DSHS regarding tu-
berculosis screening requirements.
Response: DFPS is adopting this rule with changes based on
the comments. The rule now references §749.1417, which has
been signicantly revised in accordance with DSHS recommen-
dations.
§749.2805. What is a "major life change in the foster home"?
Comment: One commenter asked a question about the require-
ments of this rule.
Response: DFPS is adopting this rule without changes. Agen-
cies may request technical assistance from Licensing if they
have questions about the language in this rule.
§749.2815. How often must I have supervisory visits with the
foster home?
Comment: DFPS received nine comments. One commenter re-
quested that the term "contact" be claried in this rule. Two com-
menters expressed concern about the requirement for one an-
nual unannounced visit for each foster home. Six commenters
asked about the applicability of this rule to empty foster homes,
which is addressed in §749.2817.
Response: DFPS is clarifying the term "contact" by changing it to
"visit." This same change is made in §749.2817. Unannounced
visits are a recognized and appropriate method of monitoring
foster homes. No change is made regarding the unannounced
visit issue, however, other editorial changes are also made.
§749.2817. Must I monitor and have supervisory visits with a
foster home where no children are placed?
Comment: One commenter requested that empty homes only
be visited prior to making a placement.
Response: DFPS is not making changes to the requirements
of this rule. With increasing emergency placements in foster
homes, agencies must ensure that these homes are ready to
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accept placements. No change is made regarding this issue.
DFPS is revising "contact" to "visit" throughout the rule.
§749.2821. How do the foster parents meet their training re-
quirements while their home is on inactive status?
Comment: One commenter asked a clarication about this rule.
Response: DFPS is adopting this rule without change. Agencies
may request technical assistance from Licensing if they have
questions about the language in this rule.
§749.2823. Are background checks required on homes that are
on inactive status?
Comment: One commenter suggested that background checks
only be required of homes being taken off of inactive status if the
last background checks were more than two years old, as this is
the required schedule for background checks on active homes.
Response: DFPS is adopting the rule with changes based on
the comment and to make the rule more consistent with other
background check rules.
§749.2903. Who must conduct re and health inspections at a
foster home?
§749.2905. How often must a inspection be conducted at a fos-
ter home?
Comment: DFPS received seven comments. Four commenters
stated that foster parents are very upset at the cost of these
inspections and they are getting higher every year. Two com-
menters stated these inspection services are available but cost
$50 - $300, which is not reimbursed to foster parents. Three
commenters asked that the rule be changed to use the docu-
mentation for all of an agency’s foster homes in the area. One
commenter recommended using the previous standard clarica-
tion, which states that if an entity charges for the inspection, then
the state re marshal or state health department should be con-
tacted, and if they cannot conduct the inspection, the agency
can use the DFPS checklists. One commenter said that the rule
is inconsistent because re and health inspections are required
every two years, but they must check every year to determine if
the state or local authorities can conduct inspections.
Response: To ensure the health and safety of children, DFPS
believes inspections are important and necessary, and when
state or local inspections cannot be obtained, then there must be
regular attempts to have these done. However, DFPS is adopt-
ing these rules with changes based on the comments. DFPS is
clarifying that once an agency documents that there is not entity
to conduct a re and/or health inspection, then the agency may
use that documentation for any foster home veried by you in
that area. The documentation is valid for one year.
§749.2907. What disaster and emergency plans must each fos-
ter home have?
Comment: DFPS received two comments. One commenter
asked that this rule dene "transportation emergencies". One
commenter stated that it is a good idea for foster parents to be
required to write a plan for emergencies in their homes but the
rule needs more specics if you want it done consistently.
Response: DFPS is adopting this rule without change. DFPS
believes that CPAs can make this determination for themselves.
The type of plan and what is included in the plan will depend on
the location and type of the foster home. These plans should be
individualized to each foster home.
§749.2911. How must smoke detectors be installed and main-
tained at a foster home?
Comment: One commenter stated that saying that smoke de-
tectors must be in good working condition at all times should be
ample without dictating that batteries be changed annually.
Response: DFPS is adopting the rule with changes based on
the comment.
§749.2913. How many re extinguishers must a foster home?
Comment: One commenter stated that a re inspector recom-
mended keeping a re extinguisher in the parents’ bedroom to
be used to reach children upstairs in case of a re and asked
that the rule be changed with this language in it.
Response: DFPS is adopting this rule without changes. Older
foster children may be able to use a re extinguisher, so DFPS
would not want to write a rule that required the extinguisher to
be inaccessible to them. Foster parents will need to choose lo-
cations for extinguishers based on the oor plan of their home
and the ages/needs of their children.
§749.2917. What are the requirements for animals that are
present at a foster home?
Comment: One commenter objected to the rule because they
said that the wording of the rule makes it seem like a foster home
would have to give up a pet if the foster child developed an al-
lergy to the pet. The commenter recommended keeping subsec-
tion (c) only.
Response: DFPS is adopting this rule with some changes based
on the comment.
§749.2931. What policies must I enforce regarding tobacco
products?
Comment: DFPS received four comments. One commenter ex-
pressed concern due to his ’chewing’ on a cigar but never smok-
ing it and he feels he should be able to do this in his home or
car with foster children present. Several commenters voiced
their concerns regarding the department regulating legal activ-
ities that foster parents do in their own homes--that it is going to
be hard to monitor, is impractical, and will eliminate placements
for children which are otherwise in their best interest. Homes
should be able to develop a plan with designated smoking area
in the home and/or a plan to abstain from smoking in vehicles
while children in care are present.
Response: DFPS is adopting this rule with changes to allow fos-
ter parents more exibility in using smokeless tobacco without
directly impacting the health of children in care.
§749.2961. Are weapons, rearms, explosive materials, or pro-
jectiles permitted in a foster home?
Comment: DFPS received three comments. Several comments
were received about law enforcement ofcers, Border Patrol
staff, etc. who are required to carry their weapons and who have
weapons at home. There was also concern about rural families
who need a gun due to wild/rabid animals, poisonous snakes,
etc. One commenter stated that there are some children at
a moderate service level for whom it would be appropriate to
participate in activities such as hunting or paintball in supervised
and appropriate settings.
Response: DFPS is adopting this rule with some changes based
on the comments. The proposed prohibition against weapons is
only for foster parents that provide treatment services; there is
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not a prohibition for foster parents providing only child-care ser-
vices. However, DFPS is clarifying that the prohibition does not
apply to foster parents that are law enforcement ofcials. No
change is made regarding children at the moderate level. For
children at that level where activities involving weapons may
be appropriate, the children should not meet the denition of
treatment services - so they would already be able to partic-
ipate in these activities. Based on a comment from Chapter
748, when appropriate, "qualied adults" (the rule previously said
"caregivers") may supervise children during activities involving
weapons.
§749.2967. May a caregiver transport a child in a vehicle where
rearms, other weapons, explosive materials, or projectiles are
present?
Comment: DFPS received four comments. Commenters felt this
interfered with the Concealed Handgun Law and with a person’s
right to bear arms. Commenters also felt this leaves out law
enforcement ofcials and rural families who need a gun due to
wild/rabid animals, poisonous snakes, etc.
Response: DFPS is adopting with some changes based on the
comments. The rule now allows foster parents employed as law
enforcement ofcials to have a work issued handgun in their ve-
hicle. Foster parents are frequently held to a higher standard
than average citizens because they are taking responsibility for
someone else’s children who have been abused or neglected.
§749.3023. Which rooms in the home may not be used as bed-
rooms?
Comment: One commenter said that this should be a standard
with a grandfather clause as this will limit capacity. Also, for
foster parents offering transitional living services, they often use
detached structures as the living quarters for the youth.
Response: DFPS is adopting this rule without change. Waivers
to the rules for situations like the one described can be re-
quested. See also §749.2597 for options regarding children
receiving transitional living services.
§749.3027. May a child in care share a bedroom with an adult
caregiver?
Comment: One commenter said that "comfortable sleeping ar-
rangements" is a subjective description and requested examples
of what "comfortable" might include.
Response: DFPS believes that this rule is sufciently clear as
stated, and is adopting without change.
§749.3035. What bathroom accommodations must a home
have?
Comment: Seven commenters were concerned with the require-
ment to clean the bathroom daily and felt it detracted from the
purpose of being in a home setting.
Response: DFPS is deleting the requirement to clean the bath-
room daily, and is making other editorial changes.
§749.3037. What are the requirements for indoor space that
children can use?
Comment: DFPS received two comments. One commenter
stated that these requirements are too restrictive. One com-
menter stated that the requirement for square footage will
reduce the number of foster family placements for children in
care. 40 square feet of play area/child means that a foster
family caring for six children must have 240 sq ft., the equivalent
of a 15 x 16 feet room. That will eliminate a number of foster
home placements.
Response: This rule is taken from current minimum standards.
DFPS is adopting this rule without changes.
§749.3039. What are the requirements for outdoor recreation
space and equipment?
Comment: DFPS received ve comments. Two commenters
asked about basketball, skateboards, etc., on asphalt and sug-
gested deleting subsection (d), which requires that play equip-
ment not be installed over asphalt. Commenters also suggested
deleting subsection (a): Outdoor activity areas must be arranged
so that caregivers can supervise activities.
Response: DFPS is adopting this rule with changes in response
to comments. Subsection (a) is deleted. The subsection regard-
ing "equipment over asphalt" is claried to exclude basketball
and skateboarding by revising the language to "climbing equip-
ment, swings, and slides." Other minor editorial changes are also
made.
§749.3061. What are the requirements for feeding children in
care?
Comment: One commenter asked that the rule be changed to
say that food needs to be "made available" and not that food
must be served.
Response: DFPS is adopting the rule with changes. Subsection
(d) now reads: No more than 14 hours may pass between the
last meal or snack of the day and the availability of the rst meal
the following day.
§749.3063. What types of food and water must caregivers pro-
vide children?
Comment: Two commenters were concerned that it would re-
quire a doctor’s order to give a child a vitamin and feel this needs
to be taken out.
Response: DFPS is revising this rule with changes based on the
comments.
§749.3065. What must the caregiver do if a child refuses to or
cannot eat a meal or snack that is offered?
Comment: Six commenters asked for clarication about what is
meant by discussing with a child’s "parent."
Response: DFPS is adopting this rule without changes. "Par-
ent," as dened in Chapter 745, includes the managing conser-
vator. It is appropriate to discuss a child’s eating problems with
the parent.
§749.3069. May caregivers offer a child in care different food
choices than what the family is eating?
Comment: DFPS received eight comments regarding
§749.3069. Commenters said that in the initial placement
period the foster parents may not know about a child’s strong
likes and dislikes or food allergy. One commenter said that
there should be exceptions made for parents who have special
dietary needs, children who are fed through gastrostomy tubes,
and toddlers just beginning to eat solids.
Response: DFPS is adopting this rule with changes based on the
comments. The intent of this rule is to ensure foster children are
not deliberately treated differently from other family members.
The changes will ensure exibility for the caregivers in meeting
this requirement.
ADOPTED RULES September 8, 2006 31 TexReg 7493
§749.3073. What are the nutrition requirements for a child with
primary medical needs?
Comment: DFPS received two comments. One commenter
stated that prescribing physicians often plan the diet. Dieticians
are rarely in physician’s ofces who prescribe enteral feedings.
Dieticians typically see patients in the hospital. Nutritionists are
more often in the physician’s ofce. Dietician or nutritionist may
not be consulted by the physician.
Response: Based on the comments, DFPS is adopting this rule
with a change to include a licensed physician.
§749.3075. What food service practices must caregivers use for
children receiving treatment services for primary medical needs
or mental retardation?
Comment: One commenter stated that families feed babies in
the family room or in cribs for night feedings depending on the
needs of the child. Some primary medical kids do not want to sit
at the table with everyone else while they eat hotdogs and fries
and they have to be tube fed. This is too restrictive for a family
setting.
Response: DFPS is adopting this rule with changes to clarify
which children this rule applies to.
§749.3077. What are the requirements for tube-feeding for-
mula?
Comment: DFPS received two comments. One commenter
stated following health care professional instructions and man-
ufacture’s recommendations should be sufcient. The other
commenter stated that a nutritionist will be in the gastroenterol-
ogist’s ofce. This physician will consult whomever he or she is
condent can instruct the caregiver.
Response: Based on the comments, DFPS is adopting this rule
with changes to be more exible and consistent with other rules.
§749.3079. What are the requirements for storing food?
Comment: DFPS received six comments. Commenters asked
for clarication of storing unopened food containers.
Response: DFPS believes that the rule is sufciently clear as
written, and is adopting without changes.
§749.3105. May children transport other foster children?
Comment: One commenter stated that this is a good rule and to
clarify if foster children can transport other foster children.
Response: DFPS is adopting this rule without changes. This
clarication is stated in the rule.
§749.3107. May caregivers teach or supervise foster children in
learning to drive?
Comment: One commenter stated that this is a good rule.
Response: DFPS is adopting this rule without change.
§749.3131. Who is responsible for complying with the require-
ments in this subchapter?
Comment: One commenter stated that the standards requiring
swimming pools and water safety are much clearer in the pro-
posed standards.
Response: DFPS is adopting this rule without change.
§749.3133. What are the requirements for a pool at a foster
home?
Comment: One commenter asked for clarication if the house
can form one side of the barrier to the pool.
Response: Based on comment, DFPS is adopting this rule with
a change by including "fence or wall."
§749.3137. What are the child/adult ratios for swimming activi-
ties?
Comment: DFPS received two comments. One commenter
stated that foster parents feel the 1:1 with a baby in the wa-
ter precludes foster parents from taking an infant with their
14-year-old on swimming. One commenter asked if the ratios
include the lifeguards. The commenter expressed concern that
this rule means that some families will not be allowed swimming
or water activities without hiring staff or enlisting volunteers.
Response: DFPS is adopting this rule with changes based on
the comments. DFPS is revising subsection (a) to be consistent
with §749.2559 and §749.2563 by adding information regarding
children ve years old or older who are receiving treatment ser-
vices. Also, a lifeguard can be counted in the child/adult ratio,
and a clarication is made that the ratios do not include chil-
dren over 12 who are procient swimmers. To be consistent with
current standards DFPS is also clarifying in subsection (c) that
non-ambulatory children have a one to one ratio.
§749.3139. May I include volunteers or relatives who do not
meet minimum qualication for caregivers in the swimming
child/adult ratios?
Comment: One commenter asked that caregiver ratio be re-
moved.
Response: DFPS is adopting this section without change.
Young children and children who cannot swim require more
supervision around water.
§749.3145. What are the safety requirements for wading pools?
Comment: DFPS received four comments. Three commenters
asked that the word "sanitize" be deleted. One commenter
stated that sanitizing a wading pool may be an issue for a
setting like a day care center but shouldn’t be necessary in
a home setting and the little pool should be rinsed with clean
water and left to air dry in the sun.
Response: DFPS is adopting this rule with a change based on
the comments. DFPS is deleting the word "sanitize."
§749.3341. How often must I have contact with a child being
considered for adoptive placement?
Comment: DFPS received two comments. One commenter
asked that the rule clarify that the agency that has possession
of the child is responsible for preparing the child for adoption.
One commenter asked that contact requirements be left as in
current standards due to cost factors.
Response: DFPS is adopting this rule without change. DFPS
is not clear on what this commenter means by "possession of
the child." The contact requirements are the same as the current
minimum standards, so there should not be any additional costs.
§749.3343. What does preparing a child for adoption include?
Comment: One commenter was concerned about prescribing
the use of a life book, as there are other methods for preparing
a child.
Response: DFPS is adopting this rule with changes based on
the comment.
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§749.3345. Who must prepare a child for adoption?
Comment: One commenter stated that, in privatization, a goal
is to limit the number of professional staff working with a child -
it may be that the child’s case manager is the most appropriate
person to prepare that child for adoption. Suggest that the ther-
apist can do this under the supervision of child placing or child
placement management staff.
Response: DFPS is adopting this section without change. It is
necessary that qualied staff oversee the preparation of the child
for adoption. It does not preclude others who are important to the
child from being included in the preparation activities.
§749.3371. What are the requirements for a child to visit the
adoptive family prior to placement?
Comment: DFPS received six comments. One commenter
strongly recommends that even an infant age 0-12 months
have at least one visit in order to help the child bond with the
new parent. One commenter asked that the rule clarify that
the agency that has possession of the child is responsible for
preparing the child for adoption.
Response: Based on the comment and because it is in current
standards, DFPS is adopting this section with a change that re-
quires preplacement visits except in the case of children one (in-
stead of two) month old or younger. Licensing is not clear on
what the last commenter means by "possession of the child."
§749.3395. What information must I provide the adoptive par-
ents prior to or at the time of adoptive placement?
Comment: Two comments were received. One commenter
stated that this standard does not allow for open adoption
practice. Often times the birth parents and adoptive families are
acquainted with each other and know identifying information.
One commenter said that the rule should require adoptive
parents to be informed about the federal adoption assistance
program.
Response: DFPS is adopting this rule with changes based on the
comments. The language has been claried to allow more com-
munication in situations like open adoptions, and the addition
of the current minimum standard requirement to provide adop-
tive parents with information on adoption assistance. DFPS has
also claried an agency must discuss birth parent information
with prospective adoptive parents.
§749.3425. What are the requirements for post-placement con-
tacts with the adoptive family and child?
Comment: Three commenters recommended that §749.3425
and §749.3723 be made consistent.
Response: DFPS is adopting the rule with changes based on the
comments. Section §749.3723 is being deleted and clarications
are made to match the current minimum standards.
§749.3461. Must I offer counseling services after the adoption
is consummated?
Comment: Seven commenters asked if there is length of time
that the agency has to pay for counseling services. The agency
can’t be nancially responsible for providing these services in-
denitely or throughout the child’s lifetime. Adoptive parents are
assuming these costs as part of their parental responsibilities at
some point.
Response: Based on the comments, DFPS is adopting this rule
with changes to make it more consistent with current minimum
standards.
§749.3463. If supplemental information concerning birth parents
subsequently comes to my attention, what are my responsibili-
ties?
Comment: One commenter stated that the wording in subsection
(a) exceeds the limits of the law.
Response: DFPS is adopting this rule with editorial changes.
The legal requirement to supplement the Health, Social, Educa-
tional, and Genetic History Report is found in the Texas Family
Code, §162.005(f). The rule is not saying to release condential
information.
§749.3465. What must I do when an adoptee requests his adop-
tion record?
Comment: One commenter stated this standard does not permit
identied adoptions. Often times the birth parents and adoptive
families are acquainted with each other and know identifying in-
formation. To require agencies to edit information to protect the
identity of the biological parents is not practical for open adop-
tions.
Response: DFPS is adopting this rule with changes based on
the comments.
§749.3501. What information must I provide to birth parents who
contact me for services?
Comment: DFPS received ve comments. One commenter sug-
gested several changes. Two commenters stated that the list is
too detailed. An agency should be able to determine what is
shared before there is a formal relationship established. This
has practice and nancial consequences that should be within
the control of the agency. Two commenters stated that an adop-
tion attorney advised that the language in paragraph (4) is not
appropriate since Social Workers do not give legal advice. Re-
quiring social workers to explain the legalities may be problem-
atic. Social workers are not attorneys and should ensure that
birth mothers have access to legal counsel to explain the intrica-
cies of adoption law.
Response: DFPS is clarifying subsection (a) to change the
words "prior to" to "upon," so information doesn’t have to be
provided until a formal relationship is established. No other
changes are made based on the comments. This rule is taken
from current minimum standards. Also, a lawyer can prepare
the written information that is to be provided, and agencies may
choose the appropriate person in the agency to provide and
discuss this information, not explain it.
§749.3503. What are the requirements for contacting birth par-
ents that become my clients?
Comment: DFPS received ve comments. Three commenters
stated that there are major objections from adoption agencies.
This is a very costly requirement and will increase the cost to
adoptive parents. Three commenters stated that we must keep
in mind that more than one father is often named, alleged fa-
thers are often at a long distance, in prison, military duty etc.
Also, this does not take in to account the situation where a birth
mother calls to relinquish from the hospital. Birth parents should
be free from coercion but have the right to transact agreements
and access services as they choose just as any other client. Two
commenters asked to go back to original wording. The current
regulation is better than the proposal. Also, because there may
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be several potential fathers, this requirement should be limited
to parents, not every sexual partner.
Response: DFPS is adopting this rule with changes based on
the comments. Regarding the face-to-face contacts with the
birth parents prior to the relinquishment, an exemption has been
added, which states "if face-to-face contact with the birth father
is not feasible, you must document justication for contacts that
are not face-to-face." If the contacts cannot be made, an addi-
tional exemption states "you must document that you have exer-
cised due diligence in your efforts to locate the absent parent."
These changes should provide the exibility needed to meet this
requirement with minimal scal impact. The only change from
current standards is that the face-to-face contacts must be made
prior to the relinquishment, instead of prior to the placement.
DFPS believes the benet of these face-to-face contacts with
the biological parents, far outweighs the scal impact.
§749.3523. What specic information must I obtain from birth
parents that voluntarily relinquish their parental rights?
Comment: DFPS received three comments. The commenters
asked that the agencies be allowed to use any form that meets
the requirements in the Texas Family Code or to allow HSEGH
to be used as the required history form, allow the information to
be sent to the last known address of the parent or to the address
requested by the parent, and require a medical history report as
dened in the Texas Family Code.
Response: DFPS is legally required to develop, in conjunction
with DSHS, and require the use of this form in the preparation
of the Health, Social, Educational, and Genetic History Report.
DFPS is adding information to this rule which claries this legal
requirement.
§749.3573. What are the requirements to provide information
about the child to birth parents after the adoption is consum-
mated?
Comment: DFPS received two comments. The commenters
said that there are times that birth parents have indicated their
desire for a condential adoption and stated that they do NOT
want family members to know about the child’s birth and adop-
tion. To require that an agency violate the birth parent’s ex-
pressed wishes creates ethical dilemmas. The suggestion was
that subsection (a) be changed to "death due to genetic condi-
tions or terminal illness" and subsection (c)(3) be removed be-
cause it is too prescriptive.
Response: DFPS is deleting the prescriptive requirements in
subsection (c) in response to comments and to provide more
exibility in complying with this rule.
§749.3601. What information must I provide to persons inquiring
about agency adoption services?
Comment: One commenter requested that the requirement to
inform prospective adoptive families about the adoption assis-
tance program be inserted back into the rules.
Response: DFPS is adopting this rule without change. The ad-
dition requested by the commenter is added to §749.3395.
§749.3623. What information must I obtain for the adoptive
home screening?
Comment: One commenter suggested an editorial change.
Response: DFPS is adopting this rule with changes to be con-
sistent with the requirements for a foster home screening. For
the specic changes, see the response for §749.2447.
§749.3633. What must I do if I do not place a child with the
adoptive applicants within six months after I complete the pre-
adoptive home screening?
Comment: DFPS received three comments. Two commenters
stated that they had been advised by adoption professionals that
doing an update within six months is a much higher requirement
than other states. The six-month requirement is difcult for inter-
national adoptions. This will be costly to parents adopting. One
commenter recommended 9 to 12 months. This time frame is
too short, particularly for international adoptions.
Response: DFPS is adopting this rule without change. Families
can change drastically in a short period of time. It is necessary to
ensure current information is available when matching children
and families.
§749.3865. What must an individual plan for the assessment
include?
Comment: One commenter recommended changing "assess-
ment plan" to "plan for the assessment" since agencies may get
confused between the assessment plan and the assessment re-
port.
Response: DFPS is adopting this section with editorial changes
based on the comment.
In addition to changes resulting from comments, DFPS is adopt-
ing the following rules with changes:
§749.65. What Children are eligible to participate in a transitional
living program? An addition is made to clarify that children are
generally eligible for transitional living at the age of 14 years old,
but are only eligible for transitional living that involves decreased
supervision at the age of 16 years old.
§749.67. What are the requirements for a transitional living
program? DFPS is adding accessing community and other
resources as a necessary component of a transitional living
program.
§749.101. What are my responsibilities as the permit holder be-
fore I begin operating? The paragraphs that require documenta-
tion that must be submitted with an application for a license are
moved to §745.243, which lists other information that must be
submitted with an application for a license.
§749.105. What responsibilities do I have for personnel policies
and procedures? DFPS is deleting a reporting requirement that
is already addressed in a rule specic to serious incidents.
§749.133. After a permit has been issued, what subsequent in-
formation regarding my governing body must I provide to Licens-
ing, and when must I provide it? DFPS is revising from 15 days
to 2 days the required time frame in this rule for notifying Licens-
ing of a change in the composition of the governing body. The
change makes this rule consistent with requirements in Chapter
745.
§749.163. What are my specic scal requirements? Based on
comments from Chapter 748, DFPS is adopting this section with
a change to allow the agency up to 30 days after discharge to
give/send the child his money.
§749.359. What policies must I develop if I use volunteers?
DFPS is adding that volunteer policies must address visitation
with children in care, which is in current minimum standards.
§749.503. When must I report and document a serious inci-
dent? DFPS is adding required reporting of the removal of a child
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by an unauthorized person and adding several requirements of
§749.507 to this rule. This claries that the removal of a child
by an unauthorized person qualies as a missing child and con-
solidates all serious incident reporting requirements in the same
rule.
§749.769. Can I use a volunteer that is on probation, parole, or
referred for community service through the court? DFPS is edit-
ing this rule since the denition for "volunteer" has been changed
to be narrower. The edits make the rule consistent with the intent
of the originally published rule. Individuals on probation, parole,
or referred for community service through the court may not pro-
vide volunteer services.
§749.1011. What right does a child have regarding contact with
siblings? DFPS is making minor editorial changes so that the
rule will be consistent with the changes to §749.503.
§749.1107. What must I document in the child’s record at the
time of admission? Based on comments from Chapter 748,
DFPS is deleting the requirement to document the time of the
child’s admission, and adding a requirement to include known
contraindications to the use of a restraint. DFPS is requiring the
inclusion of information for persons with whom the child is al-
lowed to leave the operation; names, addresses, and telephone
numbers of biological or adoptive parents and siblings; and any
chronic health conditions.
§749.1189. At the time of an emergency admission, what in-
formation must I document in the child’s record at admission?
DFPS is adding new paragraphs to be consistent with the re-
quirements for non-emergency admissions, which require doc-
umentation of the date of the child’s admission and documen-
tation of any allergies and chronic health conditions. DFPS is
also making editorial changes and adding a requirement to in-
clude known contraindications to the use of a restraint, based
on a comment to §748.1537.
§749.1337. Are the participation, implementation, and docu-
mentation requirements for a service plan review and update the
same as for an initial service plan? DFPS is revising the title of
this rule because the notication requirements for a service plan
review and update are the same as for an initial service plan.
§749.1377. What constitutes an emergency discharge or
transfer? Based on comments from Chapter 748, DFPS is
deleting the 10 day notice from the denition of an emer-
gency discharge/transfer, and clarifying that an emergency
discharge/transfer occurs when there is an immediate danger
to the child AND you determine you cannot serve the child.
§749.1379. What must I document in the child’s record at the
time of an emergency discharge or transfer? DFPS is adding
new paragraphs regarding documentation at the time of an emer-
gency discharge or transfer, including the explanation given to
the child regarding the reason for the discharge, and the child’s
reaction to the discharge.
§749.1413. Who must perform dental examinations and provide
dental treatment? This rule is revised to be consistent with other
rule changes related to health-care professionals.
§749.1425. What documentation is acceptable for an immuniza-
tion record? This rule is revised to make it consistent with Chap-
ter 748, including allowing a facsimile immunization record, and
documentation by a registered nurse.
§749.1565. What must a caregiver do if the caregiver nds a
medication label error? DFPS is revising to clarify when a med-
ication label error has to be corrected.
§749.1809. Are mesh cribs or port-a-cribs allowed? Based on
comments from Chapter 748, DFPS is adopting this section with
changes to make the rule less prescriptive.
§749.1923. What physical tness activities must caregivers pro-
vide for a child receiving treatment services for primary medical
needs or mental retardation?
§749.1925. What type of daily schedule must caregivers provide
for a child receiving treatment services for primary medical needs
or mental retardation?
§749.1927. To what extent must a child receiving treatment ser-
vices for primary medical needs or mental retardation have com-
munity living experiences? DFPS is clarifying that these rules
apply to children receiving treatment services for primary medi-
cal needs or mental retardation.
§749.1961. May a person in care discipline or punish another
person in care? DFPS is deleting the word punish from the rule
and exempting babysitting as dened in §749.2559.
§749.2001. What do certain words mean in this subchapter?
DFPS is deleting the denitions for "time out" and "quiet time"
because there terms are not used in this subchapter, and revis-
ing the denition for "seclusion" to comply with the denition in
Senate Bill 325, 79th Legislature, Regular Session.
§749.2053. Who may administer emergency behavior interven-
tion? DFPS is deleting the age limit for short personal restraints.
§749.2055. What actions must a caregiver take before using
a permitted type of emergency behavior intervention? DFPS is
changing transitional hold to short personal restraint, which re-
ects the intended requirement for the rule.
§749.2205. What personal restraint techniques are prohibited?
DFPS is deleting the requirement that the person monitoring a
prone or supine restraint not be involved in the restraint. It was
not intended for foster homes. DFPS is also making minor edi-
torial changes.
§749.2555. How do I determine capacity? DFPS is clarifying
that bathroom accommodations in the home must be considered
in determining the home’s capacity, and making minor editorial
changes.
§749.2651. May a foster home accept adults into the home for
care? DFPS is clarifying this rule and making it consistent with
§749.1103 and §749.1105.
§749.2803. What changes affect the conditions of a foster
home’s verication? DFPS is revising so the rule is consistent
with revisions to §749.2471(9), regarding what information must
be included on a foster home verication certicate.
§749.2915. Where must a foster home store dangerous tools
and equipment? DFPS is adopting with changes to allow use
with proper supervision.
§749.3391. What information must I compile for a child I am con-
sidering for adoptive placement? DFPS is adding subsection (b)
to specify documentation required for an adopted child’s record
that is currently required by DFPS rule.
§749.3621. What is a pre-adoptive home screening? DFPS is
clarifying the information that child placement management staff
must review and approve.
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In addition, DFPS is making minor editorial changes to the follow-
ing rules: §§749.513, 749.575, 749.867, 749.1101, 749.1137,
749.1333, 749.1671, 749.1807, 749.1951, 749.2303, 749.2337,
749.2623, 749.2625, 749.2627, 749.2635, 749.3021, 749.3323,
749.3629, 749.3801, 749.3831, 749.3861, 749.3869, 749.3871,
and 749.3897.
SUBCHAPTER A. PURPOSE AND SCOPE
40 TAC §749.1, §749.3
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
SUBCHAPTER B. DEFINITIONS AND
SERVICES
DIVISION 1. DEFINITIONS
40 TAC §749.41, §749.43
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§749.43. What do certain words and terms mean in this chapter?
The words and terms used in this chapter have the meanings assigned
to them under §745.21 of this title (relating to What do the follow-
ing words and terms mean when used in this chapter?), unless another
meaning is assigned in this section or unless the context clearly indi-
cates otherwise. The following words and terms have the following
meanings unless the context clearly indicates otherwise:
(1) Accredited college or university--An institution of
higher education accredited by one of the following:
(A) Southern Association of Colleges and Schools,
Commission on Colleges;
(B) Middle States Association of Colleges and Schools,
Commission on Higher Education;
(C) New England Association of Schools and Colleges,
Commission on Institutions of Higher Education;
(D) North Central Association of Colleges and Schools,
The Higher Learning Commission;
(E) Northwest Commission on Colleges and Universi-
ties;
(F) Western Association of Schools and Colleges, Ac-
crediting Commission for Senior Colleges and Universities; or
(G) Western Association of Schools and Colleges, Ac-
crediting Commission for Community and Junior Colleges.
(2) Activity space--An area or room used for child activi-
ties.
(3) Adaptive functioning--Refers to how effectively a per-
son copes with common life demands and how well the person meets
standards of personal independence expected of someone in his partic-
ular age group, socio-cultural background, and community setting.
(4) Adoption record--All information received by the
child-placing agency that bears the child’s name or pertains to the
child, including any information about the birth parents and adoptive
parents, is considered to be part of the adoption record.
(5) Adult--A person 18 years old or older.
(6) Caregiver--A caregiver:
(A) Is a person counted in the child/caregiver ratio, in-
cluding employees, foster parents, contract service providers, and vol-
unteers, whose duties include direct care, supervision, guidance, and
protection of a child in care. This includes any person that is solely
responsible for a child. For example, a child-placement staff that takes
a child on an appointment or doctor’s visit is considered a caregiver.
(B) Does not include babysitters or respite child-care
providers who are not:
(i) Veried foster parents;
(ii) Licensed foster parents; or
(iii) Agency employees.
(C) Does not include a contract service provider who:
(i) Provides a specic type of service to your agency
for a limited number of hours per week or month; or
(ii) Works with one particular child.
(7) Child/caregiver ratio--The maximum number of chil-
dren for whom one caregiver can be responsible.
(8) Child in care--A child or a young adult who has been
placed by a child-placing agency in a foster or adoptive home, regard-
less of whether the child is temporarily away from the home, as in
the case of a child at school or at work or receiving respite child-care
services. Unless a child has been discharged from the child-placing
agency, he is considered a child in care.
(9) Child passenger safety seat system--An infant or child
passenger restraint system that meets the federal standards for crash-
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tested restraint systems as set by the National Highway Trafc Safety
Administration.
(10) Counseling--A procedure used by professionals from
various disciplines in guiding individuals, families, groups, and com-
munities by such activities as delineating alternatives, helping to ar-
ticulate goals, processing feelings and options, and providing needed
information. This denition does not include career counseling.
(11) Days--Calendar days, unless otherwise stated.
(12) De-escalation--Strategies used to defuse a volatile sit-
uation, to assist a child to regain behavioral control, and to avoid a
physical restraint or other behavioral intervention.
(13) Department--The Department of Family and Protec-
tive Services (DFPS).
(14) Discipline--A form of guidance that is constructive or
educational in nature and appropriate to the child’s age, development,
situation, and severity of the behavior.
(15) Disinfecting solution--A disinfecting solution may be:
(A) A self-made solution, prepared as follows:
(i) One tablespoon of regular strength liquid house-
hold chlorine bleach to each gallon of water used for disinfecting such
items as toys, eating utensils, and nonporous surfaces (such as tile,
metal, and hard plastics); or
(ii) One-fourth cup of regular strength liquid house-
hold chlorine bleach to each gallon of water used for disinfecting sur-
faces such as bathrooms, crib rails, diaper-changing tables, and porous
surfaces, such as wood, rubber or soft plastics; or
(B) A commercial product that meets the Environmen-
tal Protection Agency’s (EPA’s) standards for "hospital grade" germi-
cides (solutions that kill germs) that you must use according to label
directions.
(16) Emergency Behavior Intervention--Interventions
used in an emergency situation, including personal restraints, mechan-
ical restraints, emergency medication, and seclusion.
(17) Family applicants--All residents, part- or full-time, of
a household that are being considered for verication as an agency fos-
ter home or approved as an adoptive home.
(18) Family members--An individual related to another in-
dividual within the third degree of consanguinity or afnity. For the
denitions of consanguinity and afnity, see Chapter 745 of this title
(relating to Licensing). The degree of the relationship is computed as
described in Government Code, §573.023 (relating to Computation of
Degree of Consanguinity) and §573.025 (relating to Computation of
Degree of Afnity).
(19) Food service--The preparation or serving of meals or
snacks.
(20) Foster family home--A home that is the primary resi-
dence of the foster parent(s) and provides care for six or fewer children
or young adults, under the regulation of a child-placing agency.
(21) Foster group home--An operation veried:
(A) After January 1, 2007, that is the primary residence
of the foster parent(s) and provides care for seven to 12 children or
young adults, under the regulation of a child-placing agency; or
(B) Prior to January 1, 2007, that provides care for
seven to 12 children or young adults, under the regulation of a
child-placing agency.
(22) Foster home--As referred to in this chapter means both
types of homes, foster family homes and foster group homes.
(23) Foster home screening--A written evaluation, prior to
the placement of a child in a foster home, of the:
(A) Prospective foster parent(s);
(B) Family of the prospective foster parent(s); and
(C) Environment of the foster parent(s) and their family
in relation to their ability to meet the child’s needs.
(24) Foster parent--A person who provides foster care ser-
vices in the foster home.
(25) Full-time--At least 30 hours per week.
(26) Garbage--Food or items that when deteriorating cause
offensive odors and/or attract rodents, insects, and other pests.
(27) Health-care professional--A licensed physician,
licensed registered nurse with appropriate advanced practice au-
thorization from the Texas Board of Nurse Examiners, a licensed
vocational nurse (LVN), a licensed registered nurse (RN), or other
licensed medical personnel providing health care to the child within
the scope of his license. This does not include medical doctors or
medical personnel not licensed to practice in the United States.
(28) Human services eld--A eld of study that contains
coursework in the social sciences of psychology and social work in-
cluding some counseling classes focusing on normal and abnormal hu-
man development and interpersonal relationship skills from an accred-
ited college or university. Coursework in guidance counseling does not
apply.
(29) Immediate danger--A situation where a prudent per-
son would conclude that bodily harm would occur if there were no im-
mediate interventions. Immediate danger includes a serious risk of sui-
cide, serious physical injury, or the probability of bodily harm resulting
from a child running away if under 10 years old chronologically or de-
velopmentally. Immediate danger does not include:
(A) Harm that might occur over time or at a later time;
or
(B) Verbal threats or verbal attacks.
(30) Infant--A child from birth through 17 months.
(31) Livestock--An animal raised for human consumption
or an equine animal.
(32) Living quarters--A structure or part of a structure
where a group of children reside, such as a building, house, cottage,
or unit.
(33) Long-term placement--A placement intended to last
for more than 90 days.
(34) Master record--The compilation of all required
records for a specic person or home, such as a master personnel
record, master case record for a child, or a master case record for a
foster or adoptive home.
(35) Non-ambulatory--A child that is only able to move
from place to place with assistance, such as a walker, crutches, a wheel-
chair, or prosthetic leg.
(36) Non-mobile--A child that is not able to move from
place to place, even with assistance.
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(37) Person legally authorized to give consent--The person
legally authorized to give consent by the Texas Family Code or a person
authorized by the court.
(38) Physical force--Pressure applied to a child’s body that
reduces or eliminates the child’s ability to move freely.
(39) Post-adoptive services--Services available through
the child-placing agency (direct or on referral) to birth and adoptive
parents and the adoptive child after the adoption is consummated.
Examples include counseling, maintaining a registry if a central
registry is not used, providing pertinent, new medical information to
birth or adoptive parents, or providing the adult adoptee a copy of his
record upon request.
(40) Post-placement report--A written evaluation of the as-
sessments and interviews, after the adoptive placement of the child, re-
garding the:
(A) Child;
(B) Prospective adoptive parent(s);
(C) Family of the prospective adoptive parent(s);
(D) Environment of the prospective adoptive parent(s)
and their family; and
(E) Adjustment of all individuals to the placement.
(41) Pre-adoptive home screening--A written evaluation,
prior to the placement of a child in an adoptive home, of the:
(A) Prospective adoptive parent(s);
(B) Family of the prospective adoptive parents; and
(C) Environment of the adoptive parents and their fam-
ily in relation to their ability to meet the needs of a child, and if a child
has been identied for adoption, the needs of that particular child.
(42) PRN--A standard order or prescription that applies
"pro re nata" or "as needed according to circumstances."
(43) Professional service provider--Refers to:
(A) A child placement management staff or person
qualied to assist in child placing activity;
(B) A psychiatrist licensed by the Texas State Board of
Medical Examiners;
(C) A psychologist licensed by the Texas State Board
of Examiners of Psychologists;
(D) A master’s level social worker or higher licensed
by the Texas State Board of Social Work Examiners;
(E) A professional counselor licensed by the Texas
State Board of Examiners of Professional Counselors;
(F) A marriage and family therapist licensed by the
Texas State Board of Examiners of Marriage and Family Therapists;
and
(G) Other professional employees in elds such as drug
counseling, nursing, special education, vocational counseling, pastoral
counseling, and education who may be included in the professional
stafng plan for your agency that provides treatment services if the pro-
fessional’s responsibilities are appropriate to the scope of the agency’s
program description. These professionals must have the minimum
qualications generally recognized in the professional’s area of spe-
cialization.
(44) Re-evaluation--Includes an assessment of all factors
required for the initial evaluation only for the purpose of determining
if any substantive changes have occurred. If substantive changes have
occurred, these areas must be fully evaluated.
(45) Regularly--On a recurring, scheduled basis.
(46) Sanitize--A four-step process that must be followed in
the subsequent order:
(A) Washing with water and soap;
(B) Rinsing with clear water;
(C) Soaking in or spraying on a disinfecting solution for
at least 10 minutes. Rinsing with cool water only those items that a
child is likely to place in his mouth; and
(D) Allowing the surface or article to air-dry.
(47) School-age child--A child who is ve years old or
older and who will attend school in August or September of that year.
(48) Seat belt--A lap belt and any shoulder strap included
as original equipment on or added to a motor vehicle.
(49) Service plan--A plan that identies a child’s basic and
specic needs and how those needs will be met.
(50) State or local re inspector--A re ofcial designated
by the city, county, or state government.
(51) State or local sanitation ofcial--A sanitation ofcial
designated by the city, county, or state government that is trained in
sanitary science to perform duties relating to education and inspections
in environmental sanitation.
(52) Substantial bodily harm--Physical injury serious
enough that a prudent person would conclude that the injury required
professional medical attention. It does not include minor bruising, the
risk of minor bruising, or similar forms of minor bodily harm that will
resolve healthily without professional medical attention.
(53) Toddler--A child from 18 months through 35 months
old.
(54) Treatment director--The person responsible for the
overall treatment program providing treatment services. A treatment
director may have other responsibilities and may designate treatment
director responsibilities to other qualied persons.
(55) Universal precautions--An approach to infection con-
trol where all human blood and certain human body uids are treated
as if known to be infectious for HIV, HBV, and other blood-borne
pathogens.
(56) Volunteer--A person who provides services:
(A) Child-care services, treatment services, or pro-
grammatic services under the auspices of the agency without monetary
compensation, including a "sponsoring family;" or
(B) Any type of services under the auspices of the
agency without monetary compensation when the person has unsuper-
vised access to a child in care.
(57) Water activities--Activities related to the use of
splashing pools, wading pools, swimming pools, or other bodies of
water.
(58) Young adult--An adult whose chronological age is be-
tween 18 and 22 years, who is currently in a residential child-care
agency, and who continues to need child-care services.
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This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 2. SERVICES
40 TAC §§749.61, 749.63, 749.65, 749.67, 749.69, 749.71
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§749.61. What types of services does Licensing regulate?
We regulate the following types of services:
(1) Child-Care Services--Services that meet a child’s basic
need for shelter, nutrition, clothing, nurture, socialization and interper-
sonal skills, care for personal health and hygiene, supervision, educa-
tion, and service planning;
(2) Treatment Services--In addition to child-care services,
a specialized type of child-care services designed to treat and/or support
children with:
(A) Emotional Disorders, such as mood disorders, psy-
chotic disorders, or dissociative disorders, and who demonstrate three
or more of the following:
(i) A Global Assessment Functioning of 50 or be-
low;
(ii) A current DSM diagnosis;
(iii) Major self-injurious actions, including recent
suicide attempts;
(iv) Difculties that present a signicant risk of
harm to self or others, including frequent or unpredictable physical
aggression; or
(v) A primary diagnosis of substance abuse or de-
pendency and severe impairment because of the substance abuse;
(B) Mental Retardation, who have an intellectual func-
tioning of 70 or below and are characterized by prominent, signicant
decits and pervasive impairment in one or more of the following ar-
eas:
(i) Conceptual, social, and practical adaptive skills
to include daily living and self care;
(ii) Communication, cognition, or expressions of af-
fect;
(iii) Self-care activities or participation in social ac-
tivities;
(iv) Responding appropriately to an emergency; or
(v) Multiple physical disabilities, including sensory
impairments;
(C) Pervasive Developmental Disorder, which is a cat-
egory of disorders (e.g. Autistic Disorder or Rett’s Disorder) charac-
terized by prominent, severe decits and pervasive impairment in one
or more of the following areas of development:
(i) Conceptual, social, and practical adaptive skills
to include daily living and self care;
(ii) Communication, cognition, or expressions of af-
fect;
(iii) Self-care activities or participation in social ac-
tivities;
(iv) Responding appropriately to an emergency; and
(v) Multiple physical disabilities including sensory
impairments; or
(D) Primary Medical Needs, who cannot live without
mechanical supports or the services of others because of non-tempo-
rary, life-threatening conditions, including the:
(i) Inability to maintain an open airway without as-
sistance. This does not include the use of inhalers for asthma;
(ii) Inability to be fed except through a feeding tube,
gastric tube, or a parenteral route;
(iii) Use of sterile techniques or specialized proce-
dures to promote healing, prevent infection, prevent cross-infection or
contamination, or prevent tissue breakdown; or
(iv) Multiple physical disabilities including sensory
impairments; and
(3) Additional Programmatic Services, which include:
(A) Transitional Living Program--A residential ser-
vices program designed to serve children 14 years old or older for
whom the service or treatment goal is basic life skills development
toward independent living. A transitional living program includes
basic life skills training and the opportunity for children to practice
those skills. A transitional living program is not an independent living
program;
(B) Assessment Services Program--Services to provide
an initial evaluation of the appropriate placement for a child to ensure
that appropriate information is obtained in order to facilitate service
planning; and
(C) Respite Child-Care Services--See §749.2621 of this
title (relating to What are respite child-care services?).
§749.65. What children are eligible to participate in a transitional
living program?
(a) For a child to be eligible to participate in a transitional liv-
ing program, the child must be 14 years old or older.
(b) For a child to be eligible to receive the level of caregiver
supervision described in §749.2597 of this title (relating to Where must
the caregivers reside in order to supervise children who are in a transi-
tional living program?), the child must be 16 years old or older.
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§749.67. What are the requirements for a transitional living pro-
gram?
A transitional living program must have a training program for children
that demonstrates competency in the following areas:
(1) Health, general safety, and re safety practices;
(2) Money management;
(3) Transportation skills;
(4) Accessing community and other resources; and
(5) Child health and safety, child development, and parent-
ing skills, if the child is a parent of a child living with him.
§749.71. May I have an independent living program?
Your agency may not provide an independent living program for a child
in care under 18 years old.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
SUBCHAPTER C. ORGANIZATION AND
ADMINISTRATION
DIVISION 1. PERMIT HOLDER
RESPONSIBILITIES
40 TAC §§749.101, 749.103, 749.105, 749.107
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§749.101. What are my responsibilities as the permit holder before I
begin operating?
Before you begin operating, you are responsible for:
(1) Ensuring that your agency is legally established to op-
erate within Texas and complying with all applicable statutes;
(2) Establishing the governing body of the agency;
(3) Having a governing body that is responsible for, and
has authority over, the agency’s policies and activities;
(4) Having policies that clearly state the responsibilities of
the governing body;
(5) Developing operational policies and procedures that
comply with or exceed the rules specied in this chapter, Chapter 42
of the Human Resources Code, Chapter 745 of this title (relating to
Licensing), and other applicable laws;
(6) Developing and providing us your plan for ensuring
that:
(A) We are informed of any changes in:
(i) The location of all agency records, ofces and
agency homes;
(ii) Agency home verication; and
(iii) Your written professional stafng plan;
(B) Agency homes meet all applicable rules of this
chapter prior to verication;
(C) Upon our request, you investigate reports of rules
violations in a timely manner and submit reports of your agency’s ac-
tions and ndings to us for our review, follow-up, and closure;
(D) Your child placement management staff conduct or
review and sign off on all investigations completed by your agency;
(E) Your child placement management staff submits an
investigation report to your agency’s Licensing representative within
30 days of the request from Licensing; and
(F) You evaluate the effectiveness of your system for
meeting rules of this chapter and describe the process your agency will
use to address problems that your evaluation system identies.
§749.103. What are my operational responsibilities as the permit
holder?
When you begin operating, you must:
(1) Designate a full-time child-placing agency administra-
tor who meets minimum qualications of §749.631 of this title (relat-
ing to What qualications must a child-placing agency administrator
meet?);
(2) Operate according to the written policies and proce-
dures adopted by the governing body;
(3) Maintain current, accurate, and complete master
records;
(4) Ensure that all required documentation is true, current,
accurate, and complete;
(5) Allow us to inspect your child-placing agency during
its hours of operation;
(6) Allow us to inspect or monitor one of your foster homes
at any time;
(7) Conduct ongoing evaluations of veried foster homes,
including documentation of unmet rules of this chapter and correction
of all deciencies;
(8) Display your permit at your agency and a copy at any
branch ofce;
(9) Observe the conditions of your permit;
(10) Not offer unrelated types of services that conict or
interfere with the best interests of a child in care, a caregiver’s respon-
sibilities, or space in the homes. If you offer more than one type of
service, you must determine and document that no conict exists;
(11) Maintain liability insurance as required by the Human
Resources Code, §42.049;
31 TexReg 7502 September 8, 2006 Texas Register
(12) Comply with Chapters 42 and 43 of the Human Re-
sources Code and all other applicable laws and rules of the Texas Ad-
ministrative Code;
(13) Not act as an agent for unlicensed agencies, institu-
tions, or individuals;
(14) Prior to implementing any changes, inform us of any
changes to the plan you developed under §749.101 of this title (relating
to What are my responsibilities as the permit holder before I begin
operating?);
(15) Prepare the annual budget and control expenditures to
ensure needs of the children are met; and
(16) Ensure that no member of the governing body, mem-
ber of the executive committee, management staff, or employee is listed
as a sustained controlling person.
§749.105. What responsibilities do I have for personnel policies and
procedures?
You must:
(1) Develop a written organizational chart showing the ad-
ministrative, professional, and stafng structures and lines of authority;
(2) Develop written job descriptions, including minimum
qualications and job responsibilities for each position;
(3) Develop written policies on the training requirements
for employees and caregivers;
(4) Ensure that personnel policies comply with personnel
requirements outlined in Subchapter F of Chapter 745 of this title (re-
lating to Background Checks);
(5) Ensure your employees report serious incidents and
suspected abuse, neglect, or exploitation as required by the Family
Code, §261.401;
(6) Ensure that all employees and consulting, contracting,
and volunteer professionals who work with a child and others with ac-
cess to information about a child are informed in writing of their re-
sponsibility to maintain child condentiality; and
(7) Either adopt the model drug testing policy or have a
written drug testing policy that meets or exceeds the criteria in the
model policy provided in §745.4151 of this title (relating to What drug
testing policy must my residential child-care operation have?).
§749.107. What must my conict of interest policies include?
Your conict of interest policies must include a:
(1) Code of conduct on the relationship between employ-
ees, contract service providers, children in placement, foster and adop-
tive parents, and children’s families;
(2) Statement that it is a conict of interest for any of the
following people or relatives of any of the following to be veried as
a foster parent or approved as an adoptive parent of the agency: any
current owner, member of the governing body, executive director, or
any other employee or contract service provider of your agency; and
(3) Code of conduct on the relationship between your
agency’s owners, members of the governing body, employees, and
prospective and current foster and adoptive parents, including required
parameters for entering into independent nancial relationships or
transactions.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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Effective date: January 1, 2007
Proposal publication date: March 17, 2006
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DIVISION 2. GOVERNING BODY
40 TAC §749.131, §749.133
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§749.131. What are the specic responsibilities of the governing
body?
The governing body is responsible for:
(1) Ensuring the agency remains scally sound;
(2) Overseeing and ensuring the management of the
agency’s services and programs in compliance with your policies;
(3) Approving and having authority over the agency’s op-
erational policies and activities which must comply with rules of this
chapter;
(4) Complying with the law, including Chapters 42 and 43
of the Human Resources Code, the applicable rules of this chapter, and
other applicable rules in the Texas Administrative Code;
(5) Ensuring that persons employed by or working at the
agency, any family members of the owner or governing body members,
paid consultants, or others who benet nancially from the agency,
such as subcontractors or vendors, do not comprise a majority of the
voting members of the governing body:
(A) Agencies that are granted a permit by us before Jan-
uary 1, 2007, have two years to comply with this paragraph; and
(B) Agencies that are granted a permit by us after Jan-
uary 1, 2007, have two years from the date the agency is licensed by
us to comply with this paragraph; and
(6) Carrying out governing body responsibilities assigned
in the agency’s policies and procedures.
§749.133. After a permit has been issued, what subsequent informa-
tion regarding my governing body must I provide to Licensing, and
when must I provide it?
You must provide to us in writing any change in:
Figure: 40 TAC §749.133
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 3. GENERAL FISCAL
REQUIREMENTS
40 TAC §§749.161, 749.163, 749.165
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§749.163. What are my specic scal requirements?
You must:
(1) Submit documentation to us of a 12-month budget of
income and expenses with the application for a new permit;
(2) Submit documentation to us of reserve funds or avail-
able credit at least equal to operating costs for the rst three months of
operation with the application for a new permit;
(3) Have predictable funds sufcient for the rst year of
operation;
(4) Demonstrate at all times that you have or will have suf-
cient funds to provide appropriate services for all children in your
care; and
(5) Account for a child’s money separately from the funds
of your agency and the foster home. No child’s personal earnings, al-
lowances, or gifts may be used to pay for the child’s room and board,
unless such a use is a part of the child’s service plan and the child’s
parent approves it in writing. You must give or send the child’s money
to the child, parent, or next placement within 30 days of the child’s dis-
charge.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 4. FISCAL REQUIREMENTS FOR
ADOPTION AGENCIES
40 TAC §§749.191, 749.193, 749.195, 749.197, 749.199
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§749.195. What types of fees may I collect prior to the completion
and approval of a home study?
You may only accept reasonable application fees, home study fees, and
fees for education and training of the prospective adoptive parents prior
to the completion of the home study.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 5. FINANCIAL ASSISTANCE TO
BIRTH MOTHERS
40 TAC §§749.231, 749.233, 749.235, 749.237, 749.239,
749.241, 749.243, 749.245
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§749.231. What nancial assistance may I provide for a birth
mother?
(a) You may provide nancial assistance to a birth mother to
meet her reasonable and necessary living expenses and legal costs.
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(b) Reasonable and necessary living expenses include:
(1) Housing expenses;
(2) Necessary utilities, such as electric, water, or telephone
bills;
(3) Food for the birth mother and her minor children that
are living with her;
(4) Travel expenses for transportation necessary to support
the pregnancy, such as gasoline or bus fares to medical appointments
or the grocery store;
(5) Medical costs; and
(6) Child-care or foster care while a birth mother is hospi-
talized or unable to care for her children.
(c) Reasonable and necessary living expenses do not include:
(1) Any expenses met by a birth mother’s existing re-
sources;
(2) Any expenses supporting other family members, with
the exception of the birth mother’s minor children who are living with
her;
(3) Any expenses for recreational and leisure activities; or
(4) The purchase of an automobile.
§749.237. How do I document nancial assistance that I provide for
a birth mother?
(a) You must document nancial assistance that you provide
for the birth mother through receipts.
(b) A receipt must include the date, payee identication, pur-
pose of payment, and documentation that the funds were expended for
services rendered or goods provided for the birth mother.
(c) You must organize and maintain this documentation in the
individual record of the birth mother.
§749.239. May I provide cash payments to birth mothers?
(a) For reasonable and necessary living expenses, you may
provide cash payments to birth mothers to cover the cost of day-to-day
routine purchases, such as food, household supplies, personal hygiene
or grooming items, and gasoline or public transportation if your poli-
cies:
(1) State when and for what purpose you can make cash
payments to a birth mother;
(2) Establish a maximum amount per category, per time pe-
riod, based on the current rates in the community in which the care is
provided; and
(3) Require you to obtain documentation from a birth
mother acknowledging receipt of the payments.
(b) Each cash disbursement may cover a period of up to one
month.
§749.241. If a birth mother decides not to relinquish a child for adop-
tion, may I require her to repay my agency or the adoptive parent for
expenses and services incurred?
(a) No, you may not require a birth mother to repay you for
expenses and/or services incurred.
(b) You must inform a birth mother of this policy in writing
upon establishing any formal relationship between your agency and
a birth mother and post it in the agency’s ofces in a place routinely
visible to birth mothers. The written policy provided to the birth mother
must be in a language spoken and read by the birth mother.
§749.245. If a birth mother’s needs are met through existing re-
sources, can I disrupt that arrangement?
(a) If a birth mother’s needs are met through an existing re-
source, you must not, by action or advice, disrupt that unless your child
placement management staff determines that it is in the best interest of
the birth mother and her child that other arrangements be made based
on documented proof that her current living situation impacts the basic
health or safety of the birth parent or the child, including psychologi-
cal or emotional abuse. For example, if family members are providing
housing at no cost to a birth mother, your agency may not advise the
birth mother to move to an apartment for which your agency would pay
rent.
(b) This rule applies to any kind of nancial assistance.
(c) You must document the impact and determination of best
interest before any arrangements are made and/or expenses are paid.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 6. FISCAL ACCOUNTABIL-
ITY/PASS-THROUGH EXPENSES
40 TAC §749.271, §749.273
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
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DIVISION 7. BRANCH OFFICES
40 TAC §749.301, §749.303
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§749.303. What must I do before opening a branch ofce?
At least 30 days prior to the opening of a branch ofce, you must pro-
vide us the following information with your request to amend your li-
cense:
(1) The address, telephone numbers (if available), and of-
ce hours for the branch ofce;
(2) The name, qualications, and contact information of
the administrative staff person who will be primarily responsible for
the day-to-day operation of the branch ofce;
(3) The name(s), qualications, and contact information of
the child placement management staff that will be responsible for child-
placing activities of the branch ofce;
(4) The name(s) and qualications of other employees who
will be involved in child-placing activities at the branch ofce; and
(5) A written plan describing how child placement staff
will supervise child-placement activities provided from the branch of-
ce. The plan must describe:
(A) Who will be responsible for the on-going supervi-
sion and support to the employees;
(B) How often there will be in-person contact and su-
pervision of the employees;
(C) Who will be responsible for providing support in
case of emergencies or placement crises; and
(D) How employees will be provided with reasonable
access to their supervisor(s).
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 8. POLICIES AND PROCEDURES
40 TAC §§749.331, 749.333, 749.335, 749.337, 749.339,
749.341, 749.343, 749.345, 749.347, 749.349, 749.351,
749.353, 749.355, 749.357, 749.359
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§749.331. What are the general requirements for my agency’s poli-
cies?
(a) The requirements for policies only apply to the agency’s
policies that are required or governed by this chapter.
(b) The policies that we require must be written and they must
indicate the approval of the governing body, date of approval, and ef-
fective date.
(c) The policies must be clearly stated and comply with the
rules of this chapter.
(d) All employees and caregivers must be made aware of and
follow your policies and procedures. A copy of your policies and pro-
cedures must be maintained at the agency and available for review by
an employee or caregiver.
(e) All policies must be available for review by our staff and
your clients, upon request.
(f) You must report any signicant change to the policies to us
at least seven days before implementing the change.
(g) You must maintain copies of all current and previous poli-
cies for at least two years.
§749.337. What policies must I provide to the person placing the
child?
(a) You must give copies of the following policies to the person
legally authorized to place the child:
(1) Fee policies;
(2) Emergency behavior intervention policies;
(3) Discipline policies;
(4) Treatment services policies, if the child is receiving
treatment; and
(5) Adoption policies, if applicable.
(b) Upon request you must make available to the person
legally authorized to place the child any other policies that are required
by us.
(c) The policies listed in subsection (a) of this section must
also be made available to employees, contract staff, foster parents, and
adoptive parents.
§749.339. What child-care policies must I develop?
You must develop policies that describe:
(1) Visitation rights between the child and family members
and the child and friends;
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(2) The child’s rights to correspond by mail with family
members and friends, including any policies regarding mail restrictions
and receipt of electronic mail;
(3) The child’s rights to correspond by telephone with fam-
ily members and friends;
(4) The child’s rights to receive and give gifts to family,
friends, staff or caregivers, or other children in care, including any re-
strictions on gifts;
(5) Personal possessions a child is or is not allowed to have;
(6) Emergency behavior intervention techniques if the use
of emergency behavior intervention is permitted in your agency. If its
use is not permitted, you must have a policy disallowing its use;
(7) Discipline policies including techniques and methods
for ensuring the appropriateness of discipline techniques used with a
child. These policies and procedures must:
(A) Guide employees and caregivers in methods used
for discipline of a child in care;
(B) Include measures for positive responses to appro-
priate behavior;
(C) Make clear that discipline of any type is inappropri-
ate and not permitted for infants; and
(D) Emphasize the importance of nurturing behavior,
stimulation, and promptly meeting the child’s needs;
(8) Any religious program or activity that you offer, includ-
ing whether children are required to participate in religious activities
with caregivers or staff;
(9) The plans for meeting the educational needs of each
child;
(10) When trips with caregivers away from the home are
allowed and what protocols will be used;
(11) Program expectations and rules that apply to all chil-
dren;
(12) Child grievance procedures;
(13) The types and frequency of reports to parents;
(14) Procedures for routine and emergency diagnosis and
treatment of medical and dental problems;
(15) Routine health care relating to pregnancy and child-
birth, if you admit and/or care for a pregnant child;
(16) Your plan for providing health-care services to a child
with primary medical needs;
(17) Transitional living policies, if applicable; and
(18) If applicable, the policy required by §749.2961(a)(2)
of this title (relating to Are weapons, rearms, explosive materials, and
projectiles permitted in a foster home?).
§749.341. What emergency behavior intervention policies must I de-
velop if the use of emergency behavior intervention is permitted in my
foster homes?
At a minimum, you must develop emergency behavior intervention
policies to implement the requirements in Subchapter L of this chapter
(relating to Foster Care Services: Emergency Behavior Intervention).
The policies must include the following:
(1) A complete description of emergency behavior inter-
ventions that you permit caregivers to use;
(2) The specic techniques that caregivers can use;
(3) The qualications for caregivers who assume the re-
sponsibility for emergency behavior intervention implementation, in-
cluding required experience and training, and an evaluation component
for determining when a specic caregiver meets the requirements of a
caregiver qualied in emergency behavior intervention. You must have
an on-going program to evaluate caregivers qualied in emergency be-
havior intervention and the use of emergency behavior interventions;
(4) Your requirements for and restrictions on the use of per-
mitted emergency behavior interventions;
(5) How you will meet the following requirements:
(A) During admission, explain and document the fol-
lowing to a child in a manner that the child can understand:
(i) Who can use an emergency behavior interven-
tion;
(ii) The actions a caregiver must rst attempt to
defuse the situation and avoid the use of emergency behavior inter-
vention;
(iii) The situations in which emergency behavior in-
tervention may be used;
(iv) The types of emergency behavior intervention
you authorize;
(v) When the use of an emergency behavior inter-
vention must cease;
(vi) What action the child must exhibit to be released
from the emergency behavior intervention;
(vii) The way to report an inappropriate emergency
behavior intervention;
(viii) The way to provide voluntary comments on
any emergency behavior intervention; and
(ix) The process for making comments on any emer-
gency behavior intervention, such as comments regarding the incident
that led to the emergency behavior intervention, the manner in which
a caregiver intervened, and the manner in which the child was the sub-
ject or to which they were a witness. You may create a standardized
form that is easily accessible or give children the permission to submit
comments on regular paper; and
(B) At admission, requirements for obtaining each
child’s input on preferred de-escalation techniques that caregivers can
use to assist the child in the de-escalation process, and revisiting this
information with the child and caregivers during each post emergency
behavior intervention discussion;
(6) Requirement that caregivers must attempt less restric-
tive and less intrusive emergency behavior interventions as preventive
measures and de-escalating interventions to avoid the need for the use
of emergency behavior intervention;
(7) Training for emergency behavior intervention. The pol-
icy must include a description of the emergency behavior interven-
tion training curriculum that meets the requirements in the rules of this
chapter, the amount and type of training required for different levels of
caregivers (if applicable), training content, and how the training will
be delivered; and
(8) Prohibitions for discharging or otherwise retaliating
against:
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(A) An employee, client, resident, or other person for
ling a complaint, presenting a grievance, or otherwise providing in
good faith information relating to the misuse of emergency behavior
intervention at the agency or foster home; or
(B) A client or resident because someone on behalf of
the client or resident les a complaint, presents a grievance, or other-
wise provides in good faith information relating to the misuse of emer-
gency behavior intervention at the agency or foster home.
§749.343. What policies must I develop on the discipline of children
in foster care and pre-adoptive care?
You must develop policies that guide caregivers in methods used for
discipline of children in foster care or adoptive placement prior to con-
summation, and include:
(1) Measures for positive responses to appropriate behav-
ior;
(2) If you work with infants, a statement that discipline of
any type is not appropriate or permitted for infants; and
(3) The importance of nurturing behavior, stimulation, and
promptly meeting the child’s needs.
§749.347. What policies must I develop on the rights and responsi-
bilities of the agency, foster parents, and caregivers?
You must develop a statement of the rights and responsibilities of the
agency and foster parents that address the relationship between the
agency and the foster parents and must specify:
(1) What decisions you will make, what decisions the fos-
ter parents will make, and which ones you and the foster parents must
agree upon;
(2) Training requirements for foster parents and caregivers,
including:
(A) What part you will provide;
(B) What part the foster parents and caregivers must ac-
quire on their own; and
(C) A statement about who will be responsible for train-
ing fees, travel expenses, and associated child-care costs;
(3) The channels through which you and the foster parents
will communicate with each other;
(4) The amount of reimbursement(s) you will provide the
foster parents and when the foster parents will receive it;
(5) The kind and amount of information and pre-placement
contact you will provide, so the foster parents can make an informed
decision about a placement;
(6) How much discretion the foster parents have in accept-
ing or declining specic placements;
(7) The kind and amount of support provided to all foster
families and any services available to foster parents, including respite
child-care, homemaker services, or counseling;
(8) The kind and amount of information about a child (in-
cluding previous placements) that you will give to foster parents when
placing or considering placing the child;
(9) The kind of information you expect the foster parents
to report to you and within what time frames;
(10) The foster parents’ role in the services to children in
care, including expectations for the foster parents’ participation in ser-
vice planning and implementation; and
(11) The foster parents’ right to appeal your actions and
decisions that affect them and the procedures for making an appeal.
§749.349. What additional policies must I develop for foster parents
that provide treatment services?
You must develop additional policies for foster parents that provide
treatment services. These policies must include:
(1) Ongoing assessments of the caregiver’s abilities to
meet the needs of the children in care;
(2) Safeguards for protecting the children and caregivers;
(3) Emergency back-up and support systems for the care-
givers; and
(4) A procedure for your review and approval of para-
graphs (1) - (3) of this section.
§749.353. What policies must I develop for babysitters and respite
child-care providers in foster homes?
You must develop policies for babysitters and respite child-care
providers in foster homes that include:
(1) Minimum age for care providers;
(2) Minimum amount and type of prior child-care experi-
ence that a provider must have;
(3) Amount and type of training a provider must have;
(4) Reference and background information that foster par-
ents must obtain before using the provider;
(5) Amount of time a provider can care for children;
(6) Number of children that a provider can care for;
(7) Information that the foster parents must share with a
provider, including information about the children in care and emer-
gency contact information for the foster parent and the agency;
(8) Specic care instructions that the foster parents must
share with a provider for children with treatment needs;
(9) A method for contact between the foster parent and
provider during the time of the provider’s care;
(10) Procedures for agency review and approval of ar-
rangements; and
(11) Requirements for documentation of arrangements, in-
cluding agency child placement staff review and approval, in the foster
home record.
§749.359. What policies must I develop if I use volunteers?
If you use volunteers, you must develop policies that:
(1) Include volunteer job descriptions and/or responsibili-
ties;
(2) Address volunteer qualications, screening and selec-
tion procedures, and orientation and training programs;
(3) Address supervision of volunteers; and
(4) Address visitation with children in care.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Ofce of the Secretary of State on August 23, 2006.
TRD-200604547
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Gerry Williams
General Counsel
Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 9. CLIENTS AND APPEALS
40 TAC §§749.421, 749.423, 749.425
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
SUBCHAPTER D. REPORTS AND RECORD
KEEPING
DIVISION 1. REPORTING SERIOUS
INCIDENTS AND OTHER OCCURRENCES
40 TAC §§749.501, 749.503, 749.505, 749.507, 749.509,
749.511, 749.513, 749.515
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§749.503. When must I report and document a serious incident?
(a) You must report and document the following types of seri-
ous incidents involving a child in your care. The reports must be made
to the following entities, and the reporting and documenting must be
within the specied time frames:
Figure: 40 TAC §749.503(a)
(b) If there is a serious incident involving an adult resident,
you do not have to report the incident to Licensing, but you must doc-
ument the incident. You do have to report the incident to law enforce-
ment, as outlined in the chart above. You also have to report the inci-
dent to the parents, if the adult resident is not capable of making deci-
sions about his own care.
(c) You must report and document the following types of se-
rious incidents involving your agency, one of your foster homes, an
employee, contract staff, or a volunteer to the following entities within
the specied time frame:
Figure: 40 TAC §749.503(c)
§749.507. When must I report other occurrences?
You must report and document the following occurrences to the fol-
lowing entities within the specied time frame:
Figure: 40 TAC §749.507
§749.509. How do I make a report of a serious incident or occurrence
to Licensing?
(a) All serious incident reports must be made to the Child
Abuse Hotline.
(b) Occurrences that are required to be reported to Licensing
in writing must be forwarded to your Licensing representative (See
§749.507(2) and (3) of this title (relating to When must I report other
occurrences?)).
§749.513. What additional documentation must I include with a writ-
ten serious incident report?
You must include the following additional documentation with a writ-
ten serious incident report, as applicable:
Figure: 40 TAC §749.513
§749.515. Where must I keep incident reports?
(a) You must keep a copy of the incident report on le for two
years.
(b) You must permit Licensing to make a copy of incident re-
ports, as requested.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 2. OPERATION RECORDS
40 TAC §§749.531, 749.533, 749.535, 749.537
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
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provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§749.535. How current must a record be?
(a) All documentation must be in the record:
(1) No later than 30 days after the occurrence or event;
(2) Within 15 days from the end of the month for monthly
summaries; or
(3) As otherwise specied in this chapter.
(b) Copies of any records kept by the foster parents must be
submitted to you each month. You must le these records in the child’s
record.
§749.537. Must I make records available for Licensing to review?
(a) You must make all active records available for our imme-
diate review and reproduction.
(b) You must make all archived records available for our re-
view and reproduction within 48 hours.
(c) We must have reasonable access to your storage and le
areas in order to monitor your record keeping.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 3. PERSONNEL RECORDS
40 TAC §§749.551, 749.553, 749.555
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§749.553. What information must the personnel record of an em-
ployee include?
For each employee, excluding foster parents, the personnel record must
include:
(1) Documentation showing the date of employment;
(2) Documentation showing how the person meets the min-
imum age and qualications for the position;
(3) A current job description;
(4) Evidence of any valid professional licensures, certica-
tions, or registrations the person must have to meet qualications for
the job position, such as a current renewal card or a letter from the cre-
dentialing entity verifying that the person has met the required renewal
criteria;
(5) A copy of the record of tuberculosis screening con-
ducted prior to the person having contact with children in care show-
ing that the employee is free of contagious tuberculosis as provided in
§749.1417 of this title (relating to Who must have a tuberculosis (TB)
examination?);
(6) A notarized Licensing Afdavit for Applicants for Em-
ployment form as specied in Human Resources Code, §42.059;
(7) A statement signed and dated by the employee that he
has read a copy of the:
(A) Operational policies; and
(B) Personnel policies;
(8) A statement signed and dated by the employee indicat-
ing that he must immediately report any suspected incident of child
abuse, neglect, or exploitation to the Child Abuse Hotline and the
agency’s administrator or administrator’s designee;
(9) Proof of request for background checks;
(10) A copy of the valid driver’s license for each person
who transports a child;
(11) A record of training and training hours;
(12) Any documentation of the person’s tenure with the
agency; and
(13) The date and reason for the person’s separation from
the agency, if applicable.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 4. CLIENT RECORDS
40 TAC §§749.571, 749.573, 749.575, 749.577, 749.579,
749.581, 749.583, 749.585, 749.587
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
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provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§749.575. What is an active record for a child?
An active child record consists of the child’s record for the most recent
12 months of service.
§749.577. What information must an active child record include?
For each child, the active record must include:
(1) The child’s full name and another method of identifying
the child, such as a client number;
(2) Documentation of known allergies and chronic condi-
tions on the exterior of the child’s record or in another location where
the information is clearly visible to persons with access to the record;
and
(3) The date of each data entry and the name of the person
who makes the data entry.
§749.583. Who must consent to the release of a child’s record?
Unless you are releasing information to a parent, to us, or as required by
law, you may not release any portion of a child’s record to any agency,
organization, or individual without the written consent of the person
legally authorized to consent to the release.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
SUBCHAPTER E. AGENCY STAFF AND
CAREGIVERS
DIVISION 1. GENERAL REQUIREMENTS
40 TAC §§749.601, 749.603, 749.605, 749.607, 749.609
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§749.601. What must my written professional stafng plan include?
Your written and implemented professional stafng plan must:
(1) Demonstrate that the number, qualications, and re-
sponsibilities of professional staff, including the child-placing agency
administrator, are appropriate for the size and scope of your services
and that workloads are reasonable enough to meet the needs of the chil-
dren in care;
(2) Describe in detail the qualications, duties, responsi-
bilities, and authority of professional positions. For each position, the
plan must show whether employment is on a full-time, part-time, or
continuing consultative basis. For part-time and consulting positions,
the plan must specify the number of hours and/or frequency of services;
and
(3) Describe how staff or service providers support clients
served through branch ofces.
§749.605. What minimum qualications must all employees meet?
(a) An employee’s behavior or health status must not present
a danger to children in care.
(b) Each employee who is regularly or frequently present
while children are in care must:
(1) Meet the requirements in Subchapter F of Chapter 745
of this title (relating to Background Checks);
(2) Have a record of a tuberculosis screening, showing the
employee is free of contagious TB as provided in §749.1417 of this
title (relating to Who must have a tuberculosis (TB) examination?);
(3) Be physically, mentally, and emotionally capable of
performing assigned tasks and must have the skills necessary to
perform assigned tasks; and
(4) Complete a notarized Licensing Afdavit for Applicants
for Employment form, as specied in Human Resources Code, §42.059.
§749.609. What are the requirements for tuberculosis screening?
Before having contact with children in care, all caregivers, employees,
contract staff, volunteers, foster home household members, and em-
ployees in foster homes must be screened for tuberculosis as provided
in §749.1417 of this title (relating to Who must have a tuberculosis
(TB) examination?).
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 2. CHILD-PLACING AGENCY
ADMINISTRATOR
40 TAC §§749.631, 749.633, 749.635, 749.637
ADOPTED RULES September 8, 2006 31 TexReg 7511
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§749.633. Can a child-placing agency administrator be an adminis-
trator for two residential child-care operations?
(a) Except as provided in subsection (b) of this section, a child-
placing agency administrator can be an administrator for two residen-
tial child-care operations, including a general residential operation or
residential treatment center, if:
(1) Both operations are in good standing with Licensing;
(2) The size and scope of the operation are manageable by
one person, which is claried in the written professional stafng plans;
and
(3) The person also holds a valid Child-Care Administrator
License, if applicable; and
(4) At least one child-placing agency is not managing more
than 25 foster homes.
(b) An agency that provides an assessment services program
may designate their child-placing agency administrator or another em-
ployee as the person responsible for administering those services. The
person designated must:
(1) Be a Licensed Child-Placing Agency Administrator;
(2) Have a master’s degree in social work or a human ser-
vices eld from an accredited college or university and at least two
years of supervised child-placing experience. The degree must include:
(A) A minimum of nine credit hours in graduate level
courses that focus on family and individual function and interaction;
and
(B) At least 350 hours of formal, supervised eld place-
ment or practicum with a social service or human services agency; or
(3) Have a master’s degree in a human services eld and at
least three years of supervised child-placing experience.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 3. CHILD PLACEMENT STAFF
40 TAC §§749.661, 749.663, 749.665, 749.667, 749.669,
749.671, 749.673, 749.675, 749.677, 749.679
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§749.669. How do child placement management staff document ap-
proval?
Child placement management staff must review and approve by signing
and dating the following documents:
(1) Assessment/admission forms;
(2) Initial and subsequent placement documents;
(3) Foster and adoptive home studies;
(4) Investigation reports;
(5) Foster home development and/or corrective action
plans;
(6) Initial and updated service plans;
(7) Discharge or transfer plans and summaries;
(8) Any restrictions imposed on the child for more than
seven days that have not been approved by the treatment director or
service planning team, and any monthly re-evaluations of a restriction
that continues for more than 30 days;
(9) Any restrictions to communication and visitation with
family imposed on a child;
(10) Any restrictions to a particular room or building for
more than 24 hours imposed on a child; and
(11) Child placement staff contacts with children per
§749.665 of this title (relating to What are the requirements for contact
between child placement staff and children in care?).
§749.673. What are the qualications that an employee must have to
perform child placement activities?
In addition to the requirements that all employees must meet, employ-
ees who perform child placement activities must meet the following
qualications:
Figure: 40 TAC §749.673
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
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DIVISION 4. TREATMENT DIRECTOR
40 TAC §§749.721, 749.723, 749.725, 749.727
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 5. TREATMENT SERVICES
PROVIDED BY NURSING PROFESSIONALS
40 TAC §749.741, §749.743
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§749.741. What treatment services must a registered nurse provide if
I support a child with primary medical needs?
(a) A registered nurse must be on staff or on contract, individ-
ually or through an agency, to respond to emergencies, questions, or
other medical issues.
(b) A registered nurse must:
(1) Perform a nursing assessment of the child to include
documentation of the child’s diagnosed medical needs and selection of
placement;
(2) Lead the service planning process for the child’s care
including registered nurse delegation of tasks or exemption from RN
delegation in compliance with 22 Texas Administrative Code, Chapters
224 and 225 of the Texas Board of Nurse Examiners rules;
(3) Review medical records, including compliance with
written physician orders;
(4) Contact other professionals, as needed, for the child’s
care;
(5) Monitor the implementation of the child’s service plan;
and
(6) Document outcomes for interventions used in the
child’s care.
§749.743. In what circumstances may a physician or registered nurse
(including an advanced practice registered nurse) delegate nursing
tasks to unlicensed caregivers?
The physician or registered nurse may delegate nursing tasks to unli-
censed caregivers only if all delegation criteria are met for the task to
be delegated, including, but not limited to:
(1) Compliance with 22 Texas Administrative Code, Chap-
ters 224 and 225 of the Texas Board of Nurse Examiners rules;
(2) The nursing task is one that a reasonable and prudent
physician or registered nurse would nd is within the scope of sound
nursing judgment to delegate;
(3) The physician or registered nurse determines that the
nursing task can be properly and safely performed by the unlicensed
caregiver without jeopardizing the child’s welfare;
(4) The agency employing or contracting with the unli-
censed caregivers develops and follows a protocol, with input from
a physician or registered nurse, for the instruction and training of
unlicensed caregivers performing nursing tasks. The protocol must
address:
(A) An established mechanism for identifying those in-
dividuals to whom nursing tasks may be designated;
(B) The manner in which the instruction addresses the
complexity of the delegated task;
(C) The manner in which the unlicensed caregivers
demonstrate the competency of the delegated task; and
(D) The mechanism for re-evaluation of the compe-
tency;
(5) The training protocol recognizes that the nal decision
as to what nursing tasks can be safely delegated in any specic situa-
tion is within the specic scope of the physician’s or registered nurse’s
professional judgment; and
(6) A physician or registered nurse instructs unlicensed
caregivers in performing nursing tasks.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
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DIVISION 6. CONTRACT STAFF AND
VOLUNTEERS
40 TAC §§749.761, 749.763, 749.767, 749.769, 749.771
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§749.761. What are the requirements for a volunteer?
(a) You must maintain a personnel record for each volunteer.
(b) The personnel record must include a statement signed and
dated by the volunteer indicating he must immediately report any sus-
pected incident of abuse, neglect, or exploitation to the Child Abuse
Hotline and the agency’s administrator or administrator’s designee.
(c) If the volunteer provides short-term services through an
agency or an organization, you must be aware of and approve the or-
ganization or agency’s policies on volunteer short-term services before
the volunteer can have contact with children.
§749.763. Are there additional requirements for a volunteer or con-
tractor that performs employee or caregiver functions?
(a) A volunteer or contractor that performs any employee or
caregiver function must meet the same requirements as an employee or
caregiver who performs that function.
(b) You must maintain records documenting how these re-
quirements are met.
§749.769. Can I use a volunteer that is on probation, parole, or re-
ferred for community service through the courts?
No, a person that is not being compensated may not provide services to
an operation, if that person is on probation or parole, or is referred for
community services through the courts because of criminal activity,
including as an alternative to incarceration. This prohibition applies
even if the services do not involve contact with children in care.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437




The new section is adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new section implements HRC, §42.042.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 2. ORIENTATION
40 TAC §749.831, §749.833
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
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DIVISION 3. PRE-SERVICE EXPERIENCE
AND TRAINING
40 TAC §§749.861, 749.863, 749.865, 749.867, 749.869
The new sections are adopted under Human Resources Code
(HRC), §40.0505 and Government Code, §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC,
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§749.863. What are the pre-service hourly training requirements for
caregivers and employees?
(a) Caregivers and certain employees must complete the fol-
lowing training hours before the noted timeframe:
Figure: 40 TAC §749.863(a)
(b) You must document the completion of each training re-
quirement in the appropriate personnel record.
§749.867. Must I provide pre-service training to a caregiver or em-
ployee who was previously a caregiver or employee for a child-placing
agency?
(a) A caregiver is exempt from completing the eight hours of
general pre-service training if he has been a caregiver for a residential
child-care operation during the past 12 months.
(b) A caregiver or employee is exempt from completing the
pre-service training regarding emergency behavior intervention if he:
(1) Has been a caregiver for or employed by a residential
child-care operation during the past 12 months;
(2) Has received training during the past 12 months in the
types of emergency behavior intervention used at your agency; and
(3) Can demonstrate knowledge and competency of the
training material, both in writing and in physical techniques.
(c) You must document the exemption factors in the appropri-
ate personnel record.
§749.869. What are the instructor requirements for providing pre-
service training?
(a) A qualied instructor must deliver the pre-service training.
(b) The training must be instructor led.
(c) A health-care professional or a pharmacist must provide
training in administering psychotropic medication. The trainer must
assess each participant after the training to ensure that the participant
has learned the course content.
(d) To provide training in emergency behavior intervention
the:
(1) Instructor must be certied in a recognized method of
emergency behavior intervention, or be able to document knowledge
of:
(A) The emergency behavior intervention;
(B) The course material;
(C) Training delivery methods and techniques; and
(D) Training evaluation or assessment methods and
techniques;
(2) Training must be competency-based and require partic-
ipants to demonstrate skill and competency at the end of the training.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 4. GENERAL PRE-SERVICE
TRAINING
40 TAC §§749.881, 749.883, 749.885
The new sections are adopted under Human Resources Code
(HRC), §40.0505 and Government Code, §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC,
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§749.881. What curriculum components must be included in the gen-
eral pre-service training?
The general pre-service training curriculum must include the following
components:
(1) Topics appropriate to the needs of children for whom
the caregiver will be providing care, such as developmental stages of
children, fostering children’s self-esteem, constructive guidance and
discipline of children, strategies and techniques for monitoring and
working with these children, and age-appropriate activities for the chil-
dren;
(2) The different roles of caregivers;
(3) Measures to prevent, identify, treat, and report sus-
pected occurrences of child abuse (including sexual abuse), neglect,
and exploitation;
(4) Procedures to follow in emergencies, such as weather
related emergencies, volatile persons, and severe injury or illness of a
child or adult; and
(5) Preventing the spread of communicable diseases.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
ADOPTED RULES September 8, 2006 31 TexReg 7515




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 5. PRE-SERVICE TRAINING
REGARDING EMERGENCY BEHAVIOR
INTERVENTION
40 TAC §749.901, §749.903
The new sections are adopted under Human Resources Code
(HRC), §40.0505 and Government Code, §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC,
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§749.903. If I allow the use of emergency behavior intervention, what
curriculum components must be included in the pre-service training
regarding emergency behavior intervention?
(a) If you allow the use of emergency behavior intervention, at
least 75% of the pre-service training curriculum regarding emergency
behavior intervention must focus on early identication of potential
problem behaviors and strategies and techniques of less restrictive in-
terventions, including the components listed in §749.901 of this title
(relating to If I do not allow the use of emergency behavior interven-
tion, what curriculum components must be included in the pre-service
training regarding emergency behavior intervention?).
(b) The training does not have to address the use of any type
of emergency behavior intervention that your policies do not allow.
(c) The other 25% of the pre-service training curriculum re-
garding emergency behavior intervention must include the following
components:
(1) Different roles and responsibilities of caregivers qual-
ied in emergency behavior intervention versus employees or volun-
teers who are not qualied in emergency behavior intervention;
(2) Escape and evasion techniques to prevent harm to the
child and caregiver without requiring the use of an emergency behavior
intervention;
(3) Safe implementation of the restraint techniques and
procedures that are appropriate for the age and weight of children
served and permitted by the rules in this chapter and your policies and
procedures;
(4) The physiological impact of emergency behavior inter-
vention;
(5) The psychological impact of emergency behavior inter-
vention, such as ashbacks from prior abuse;
(6) How to adequately monitor the child during the admin-
istration of an emergency behavior intervention to prevent injury or
death;
(7) Monitoring physical signs of distress and obtaining
medical assistance;
(8) Health risks for children associated with the use of spe-
cic techniques and procedures;
(9) Drawings, photographs, or videos of each personal re-
straint permitted by your policy; and
(10) Strategies for re-integration of children into the envi-
ronment after the use of emergency behavior intervention, including
the debrieng of caregivers and the child.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 6. ANNUAL TRAINING
40 TAC §§749.931, 749.933, 749.935, 749.937, 749.939,
749.941, 749.945, 749.947, 749.949
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§749.931. What are the annual training requirements for caregivers
and employees?
Caregivers and employees must complete the following training hours:
Figure: 40 TAC §749.931
§749.933. When must an employee or caregiver complete the annual
training?
(a) Each person must complete the annual training:
(1) Within 12 months from the date of his employment; and
(2) During each subsequent 12-month period.
(b) You have the option of prorating the person’s annual train-
ing requirements from the date of employment to the end of the calen-
dar year or the end of the agency’s scal year and then beginning a new
12-month period that coincides with the calendar or scal year.
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§749.935. What types of hours or instruction can be used to complete
the annual training requirements?
(a) If the training complies with the other rules in this division
(relating to Annual Training), annual training may include hours or
CEUs earned through:
(1) Workshops or courses offered by local school districts,
colleges or universities, or Licensing;
(2) Conferences or seminars;
(3) Self-instructional training, excluding training on emer-
gency behavior intervention, rst-aid, and CPR;
(4) Planned learning opportunities provided by child-care
associations or Licensing; or
(5) Planned learning opportunities provided by a
child-placing agency administrator, professional contract service
provider, professional service provider, treatment director, child place-
ment management staff, child placement staff, contractor, or caregiver
who meets minimum qualications in the rules of this chapter; or
(6) The hours attending college or a professional creden-
tialing or registry program.
(b) For annual training hours, you may count:
(1) The hours of annual training that a person received at
another child-placing agency, general residential operation, or residen-
tial treatment center, if the person:
(A) Received the training within the time period you are
using to calculate the person’s annual training; and
(B) Provides documentation of the training;
(2) Annual emergency behavior intervention training;
(3) First-aid and CPR training;
(4) The hours of pre-service training that the person earns
in addition to the required pre-service hours. For example, if a per-
son completes 24 hours of pre-service emergency behavior interven-
tion training, and is required to obtain 16 hours, that person may count
eight of the hours toward annual training requirements;
(5) Half of the hours spent developing initial training cur-
riculum that is relevant to the population of children served. No addi-
tional credit hours for training curriculum development are permitted
for repeated training sessions; and
(6) One-fourth of the hours spent updating and making re-
visions to training curriculum that is relevant to the population of chil-
dren served.
(c) For annual training hours, you may not count:
(1) Orientation training;
(2) Pre-service training;
(3) The hours involved in case stafngs and conferences
with the supervisor; or
(4) The hours presenting training to others.
(d) No more than one-third of the required annual training
hours may come from self-instructional training.
(e) If a person earns more than the minimum number of train-
ing hours required during a particular year, the person can carry over
to the next year a maximum of 10 training hours.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 7. FIRST-AID AND CPR
CERTIFICATION
40 TAC §§749.981, 749.983, 749.985, 749.987, 749.989
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§749.981. What rst-aid and cardiopulmonary resuscitation (CPR)
certication must caregivers have?
(a) Before a caregiver can be the only caregiver responsible
for a child in care, the caregiver must be certied in:
(1) First-aid, with rescue breathing and choking; and
(2) CPR for infants, children, and adults.
(b) A caregiver who is a health professional can use documen-
tation of the following in lieu of these certications:
(1) The training to be a health professional includes the
knowledge covered in rst aid and/or CPR training; and
(2) The person’s employment ensures that these skills are
kept current.
§749.989. What documentation must I maintain for rst-aid and CPR
certication?
(a) You must document the completion of each training re-
quirement in the appropriate personnel records. The documentation
may be a certicate, letter, or a statement of successful completion,
that is signed and dated, from the training source. A photocopy of the
original rst-aid and/or CPR certicate or letter may be maintained in
the personnel record, as long as the employee can provide an original
document upon request by Licensing.
(b) The documentation must include the following informa-
tion:
(1) The participant’s name;
(2) Date of the training;
(3) Title or subject of the training;
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(4) The trainer’s name and qualications;
(5) The expiration date of the certication as determined
by the organization providing the certication; and
(6) Length of the training in hours.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
SUBCHAPTER G. CHILDREN’S RIGHTS
40 TAC §§749.1001, 749.1003, 749.1005, 749.1007,
749.1009, 749.1011, 749.1013, 749.1015, 749.1017, 749.1019,
749.1021
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§749.1003. What rights does a child in care have?
(a) A child’s rights are cumulative of any other rights granted
by law or other Licensing rules.
(b) You must adhere to the child’s rights, including:
(1) The right to appropriate care and treatment in the least
restrictive setting available that can meet the child’s needs;
(2) The right to be free from discrimination on the basis of
gender (if your agency accepts both genders), race, religion, national
origin, or sexual orientation;
(3) The right to have his physical, emotional, developmen-
tal, educational, social and religious needs met;
(4) The right to be free of abuse, neglect, and exploitation
as dened in Texas Family Code §261.401;
(5) The right to be free from any harsh, cruel, unusual, un-
necessary, demeaning, or humiliating punishment, which includes:
(A) Shaking the child;
(B) Subjecting the child to corporal punishment;
(C) Threatening the child with corporal punishment;
(D) Any unproductive work that serves no purpose ex-
cept to demean the child, such as moving rocks from one pile to another
or digging a hole and then lling it in;
(E) Denying the child food, sleep, toileting facilities,
mail, or family visits as punishment;
(F) Subjecting the child to remarks that belittle or
ridicule the child or the child’s family; and
(G) Threatening the child with the loss of placement or
shelter as punishment;
(6) The right to discipline that is appropriate to the child’s
age and developmental level;
(7) The right to have restrictions or disciplinary conse-
quences explained to him when the measures are imposed;
(8) The right to a humane environment, including any treat-
ment environment, which provides reasonable protection from harm
and appropriate privacy for personal needs;
(9) The right to receive educational services appropriate to
the child’s age and developmental level;
(10) The right to training in personal care, hygiene, and
grooming;
(11) The right to reasonable opportunities to participate in
community functions, including recreational and social activities such
as Little League teams, Girl Scouts and Boy Scouts, and extracurricular
school activities outside of the agency to the extent that is appropriate
for the child;
(12) The right to have adequate personal clothing, which
must be suitable to his age and size and comparable to the clothing of
other children in the community;
(13) The right to have personal possessions at his home and
to acquire additional possessions within reasonable limits;
(14) The right to be provided with adequate protective
clothing against natural elements such as rain, snow, wind, cold, sun,
and insects;
(15) The right to maintain regular contact with his family
unless the child’s best interest, appropriate professionals, or court ne-
cessitates restrictions;
(16) The rights to send and receive uncensored mail, to
have telephone conversations, keep a personal journal and to have visi-
tors, unless the child’s best interest, appropriate professionals, or court
order necessitates restrictions;
(17) The right to hire independent mental health profes-
sionals, medical professionals, and attorneys at his own expense;
(18) The right to be compensated for any work done for the
agency or home as part of the child’s service plan or vocational training,
with the exception of assigned routine duties that relate to the child’s
living environment, such as cleaning his room, or other chores, or work
assigned as a disciplinary measure;
(19) The right to have personal earnings, allowances, pos-
sessions, and gifts as the child’s personal property;
(20) The right to be able to communicate in a language or
any other means that is understandable to the child at admission or
within a reasonable time after an emergency admission of a child, if
applicable. You must make every effort to place a child with foster
parent(s) who can communicate with the child. If these efforts are not
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successful, you must document in the preliminary service plan your
plan to meet the communication needs of the child;
(21) The right to condential care and treatment;
(22) The right to consent in writing before permitting any
publicity or fund raising activity for the agency, including the use of
his photograph;
(23) The right not to be required to make public statements
acknowledging his gratitude to the foster home or agency;
(24) The right to be free of unnecessary or excessive med-
ication;
(25) The right to have a comprehensive service plan that
addresses the child’s needs, including transitional and discharge plan-
ning;
(26) The right to participate in the development and review
of his service plan within the limits of the child’s comprehension and
ability to manage the information;
(27) The right to receive emotional, mental health, or
chemical dependency treatment separately from adults (other than
young adults) who are receiving services;
(28) The right to receive appropriate treatment for physical
problems that affect his treatment or safety;
(29) The right to be free from pressure to get an abortion,
relinquish her child for adoption, or to parent her child, if applicable;
and
(30) The right to report abuse, neglect, exploitation, or vi-
olation of personal rights without fear of punishment, interference, co-
ercion, or retaliation.
§749.1005. How must I inform a child and the child’s parents of their
rights?
(a) Within seven days after you admit a child into your agency,
you must review the child’s rights with the child and a child’s parent,
unless the parent’s consent is not required. You must also provide the
child and a child’s parent with a written copy of the child’s rights.
(b) Child rights must be written in:
(1) Simple, non-technical terms; and
(2) English, unless the person does not understand English.
The child’s rights must be written in the person’s primary language, if
possible.
(c) If the person you are informing has a visual or auditory
impairment, you must explain the child’s rights in a manner that is
understandable to the person.
(d) The person you are informing of the child’s rights must
sign a statement indicating that the person has read and understands
these rights. You must put the signed copy in the child’s record.
§749.1007. What are a child’s rights regarding education?
(a) A child must have an appropriate education through partic-
ipation in an educational/vocational program in the most appropriate
and least restrictive educational settings, for example: attending regu-
lar classes conducted in an accredited elementary, middle, or secondary
school within the community.
(b) Foster parents and caregivers must, as applicable:
(1) Attend and participate in school stafngs, conferences,
and education planning meetings;
(2) Make reasonable efforts to allow the child to participate
in extracurricular activities; and
(3) Make reasonable efforts to allow the child to participate
in school extracurricular activities to the extent of his interests and abil-
ities and in accordance with his service plan.
§749.1009. What right does a child have regarding contact with a
parent?
(a) You must allow contact between a child and his parent
whose parental rights have not been terminated according to:
(1) Your policies; and
(2) The provisions of a court order or any visitation agree-
ment.
(b) You must document in the child’s record:
(1) Any plans for contact between the child and a parent;
and
(2) Any decision to limit contact with a parent.
(c) Before you can temporarily restrict ongoing contacts or
communication between the child and a parent, your child placement
management staff must:
(1) Explain the reasons for the restrictions to the child and
the child’s parent; and
(2) Document the reasons in the child’s record.
(d) Restrictions imposed by you that continue more than 30
days must be re-evaluated monthly by your child placement manage-
ment staff, who also must:
(1) Explain the reasons for the continued restrictions to the
child and the child’s parents; and
(2) Document the reasons in the child’s record.
(e) If you limit communications or visits with a parent for prac-
tical reasons, such as geographical distance or expense, you must dis-
cuss the limits with the child and the child’s parents. You must docu-
ment the limits in the child’s record.
§749.1011. What right does a child have regarding contact with sib-
lings?
(a) A child must have a reasonable opportunity for sibling vis-
its and contacts in an effort to preserve sibling relationships.
(b) You must address plans for sibling visits and contacts in
the child’s record.
(c) When contact is restricted or not allowed, you must include
justication in the child’s record. If the restriction lasts more than 90
days, you must document the justication for continuing the restriction
in the child’s record at least every 90 days.
(d) If barriers to visits exist, such as unavoidable geographic
distance and expense issues, the agency must make provisions for sib-
ling contact through letters, telephone calls, or some other means.
§749.1013. What right to privacy does a child have with respect to
his contact with others?
(a) Except as determined by child placement management
staff or the child’s parent, you may not:
(1) Open or read the child’s incoming or outgoing mail, in-
cluding electronic mail, unless necessary to assist the child with reading
or writing; or
(2) Listen to or screen the child’s telephone calls unless the
child needs assistance with using the telephone.
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(b) You must document in the child’s record:
(1) Any reason for restricting the child’s mail or telephone
calls; and
(2) A listing of the mail or telephone calls that you restrict.
(c) You must inform the child and parent about restrictions that
you place on the child.
(d) Restrictions that continue for more than 30 days must be
re-evaluated monthly by your child placement management staff, who
also must:
(1) Explain the reasons for the continued restrictions to the
child; and
(2) Document the reasons in the child’s record.
§749.1015. Under what circumstances may I conduct a search for
prohibited items or items that endanger a child’s safety?
(a) A child’s possessions must be free of unreasonable
searches and unreasonable removal of personal items.
(b) You may search a child, his possessions, or his room only
when you have reasonable suspicion:
(1) Of the presence of a prohibited item or an item that en-
dangers the child’s safety;
(2) That the child made suicidal threats or threatened to
hurt himself or others; or
(3) That the child or children was involved in theft.
(c) Only a caregiver may conduct searches that involve the re-
moval of clothing, other than outer clothing, such as coats, jackets, hats,
gloves, shoes, or socks.
(d) If a search of a child who is ve years old or younger in-
volves the removal of clothing (other than outer clothing), another adult
must witness the search.
(e) If a search of a child who is over the age of ve involves
the removal of clothing (other than outer clothing), an adult of the same
gender must witness the search.
(f) The caregiver must ensure that other children do not wit-
ness a search that involves the removal of clothing, other than outer
clothing.
§749.1019. What must a caregiver document regarding a search?
A caregiver must document the following in the child’s record when
conducting a search if it results in the removal of personal items or
clothing worn by the child:
(1) The date of the search;
(2) The name of the child;
(3) Reason for the search;
(4) A description of what was searched;
(5) The articles of clothing removed, if applicable;
(6) The name of the person conducting the search;
(7) The name of the witness, if applicable;
(8) The results of the search; and
(9) The resolution of the issue with the child or children
involved.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
SUBCHAPTER H. FOSTER CARE SERVICES:
ADMISSION AND PLACEMENT
DIVISION 1. ADMISSIONS
40 TAC §§749.1101, 749.1103, 749.1105, 749.1107, 749.1109,
749.1111, 749.1113, 749.1115
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§749.1101. What children may I admit?
(a) You may only admit children who meet your admission
policy guidelines and whose needs you can meet. If you adopt a change
in your admission policies that requires a change in the conditions of
your permit, you must request an amendment to your permit with us.
You can only accept children:
(1) Whose age and gender are specied on your permit; and
(2) Needing the services that are specied on your permit.
(b) Each placement must meet the child’s physical, medical,
recreational, educational, and emotional needs as identied in the
child’s admission assessment.
§749.1103. After a child in my care turns 18 years old, may the person
remain in my care?
(a) A young adult may remain in your care up to the age of 22
years old in order to:
(1) Transition to independence, including attending college
or vocational or technical training;
(2) Attend high school, a program leading to a high school
diploma, or GED classes;
(3) Complete your program; or
(4) Stay with a minor sibling.
(b) A young adult who turns 18 in your care may remain in
your care indenitely if the person:
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(1) Continues to need the same level of care; and
(2) Is unlikely to physically and/or intellectually progress
over time.
§749.1105. May I admit a young adult into care?
You may admit a young adult into your care:
(1) From another residential child-care operation if the rea-
son for admittance is consistent with a condition listed in §749.1103 of
this title (relating to After a child in my care turns 18 years old, may
the person remain in my care?); or
(2) If the child is in the care of the Texas Department of
Family and Protective Services.
§749.1107. What information must I document in the child’s record
at the time of admission?
(a) You must include the following in the child’s record at the
time of admission:
(1) The child’s name, gender, race, religion, date of birth,
and birthplace;
(2) Court orders establishing who is the managing conser-
vator for the child, if applicable;
(3) The name, address, and telephone number of the man-
aging conservator(s), the primary caregivers for the child, any person
with whom the child is allowed to leave the foster home, and any other
individual who has the legal authority to consent to the child’s medical
care;
(4) The names, addresses, and telephone numbers of bio-
logical or adoptive parents, unless parental rights have been terminated;
(5) The names, addresses, and telephone numbers of sib-
lings;
(6) The date of admission;
(7) Medication the child is taking;
(8) The child’s immunization record;
(9) Allergies, such as food, medication, sting, and skin al-
lergies;
(10) Chronic health conditions, such as asthma or diabetes;
(11) Known contra-indications of the use of restraint;
(12) Identication of the child’s treatment needs, if appli-
cable, and any additional treatment services or programmatic services
the child is receiving; and
(13) A copy of the placement agreement, if applicable.
(b) For emergency admissions, you must meet the require-
ments in Division 4 of this subchapter (relating to Emergency
Admission).
§749.1111. What orientation must I provide a child?
(a) Within seven days of admission, you must provide orien-
tation to each newly admitted child who is not an infant or a toddler.
You must gear orientation to the intellectual level of the child.
(b) For a child functioning at a school age level, orientation
must include information about your policies on the following:





(5) Personal possessions, including any limits placed on
the possessions the child may or may not have;
(6) Emergency behavior intervention, including your
agency’s policies and practices on the use of personal restraint;
(7) Discipline;
(8) The religious program and practices;
(9) The educational program;
(10) Trips away from the home;
(11) Program expectations and rules; and
(12) Grievance procedures.
(c) For a child functioning above toddler age and below school
age, orientation must include as many of the items in subsection (b) of
this section as possible.
(d) You must document in the child’s record when the orien-
tation occurred, any item that the orientation did not include, and the
reason that the orientation did not include that item.
§749.1113. What information must I share with the parent at the time
of placement?
(a) The parent must be able to determine whether your pro-
gram and/or practices are appropriate for the child and can meet the
child’s needs.
(b) At admission, you must review and provide written mate-
rials to the parent placing the child that explain:
(1) Information about the policies that you would present a
child during orientation;
(2) Your policies regarding the:
(A) Use of volunteers or sponsoring families;
(B) Type and frequency of notications made to par-
ents; and
(C) Involvement of the child in any publicity and/or
fund raising activity for the agency; and
(3) The parent’s right to refuse to or withdraw consent for
a child to participate in:
(A) Research programs; and/or
(B) Publicity and/or fund raising activities for the
agency.
§749.1115. What information must I provide caregivers when I admit
a child?
(a) By the day you admit the child for care, you must provide
the caregivers responsible for the child’s care with information about
the child’s immediate needs, such as enrolling the child in school or
obtaining needed medical care or clothing.
(b) You must inform appropriate caregivers of any special
needs, such as medical or dietary needs or conditions.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Ofce of the Secretary of State on August 23, 2006.
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Effective date: January 1, 2007
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For further information, please call: (512) 438-3437
DIVISION 2. ADMISSION ASSESSMENT
40 TAC §§749.1131, 749.1133, 749.1135, 749.1137
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§749.1131. When must I complete the admission assessment?
You must complete a non-emergency admission assessment according
to the time frames required in §749.1133 of this title (relating to What
information must an admission assessment include?). For an emer-
gency admission assessment, see §749.1187 of this title (relating to For
an emergency admission, when must I complete all of the requirements
for an admission assessment?).
§749.1133. What information must an admission assessment in-
clude?
(a) An admission assessment must provide an initial evalua-
tion of the appropriate placement for a child, and ensure that you obtain
the information necessary for you to facilitate service planning.
(b) Prior to a child’s non-emergency admission, an admission
assessment must be completed which includes:
(1) The child’s legal status;
(2) A description of the circumstances that led to the child’s
referral for substitute care;
(3) A description of the child’s behavior, including appro-
priate and maladaptive behavior, and any high-risk behavior posing a
risk to self or others;
(4) Any history of physical, sexual, or emotional abuse or
neglect;
(5) Current medical and dental status, including the avail-
able results of any medical and dental examinations;
(6) Current mental health and substance abuse status, in-
cluding available results of any psychological or psychiatric examina-
tion;
(7) The child’s current developmental level of functioning;
(8) The child’s current educational level, and any school
problems;
(9) Any applicable requirements of §749.1135 of this title
(relating to What are the additional admission requirements when I ad-
mit a child for treatment services?);
(10) Documentation indicating efforts made to obtain any
of the information in paragraphs (1)-(9) of this subsection, if any infor-
mation is not obtainable;
(11) The services you plan to provide to the child;
(12) Immediate goals of placement;
(13) The parent’s expectations for placement, duration of
the placement, and family involvement;
(14) The child’s understanding of the placement;
(15) A determination of whether you can meet the imme-
diate needs of the child: and
(16) A rationale for the appropriateness of the admission.
(c) Prior to completing a child’s initial service plan, the fol-
lowing information must be added to the admission assessment:
(1) The child’s social history. The history must include
information about past and existing relationships with the child’s birth
parents, siblings, extended family members, and other signicant
adults and children, and the quality of those relationships with the
child;
(2) A description of the child’s home environment and fam-
ily functioning;
(3) The child’s birth and neonatal history;
(4) The child’s developmental history;
(5) The child’s mental health and substance abuse history;
(6) The child’s school history, including the names of pre-
vious schools attended and the dates the schools were attended, grades
earned, and special achievements;
(7) The child’s history of any other placements outside the
child’s home, including the admission and discharge dates and reasons
for placement;
(8) The child’s criminal history, if applicable;
(9) The child’s skills and special interests;
(10) Documentation indicating efforts made to obtain any
of the information in paragraphs (1)-(9) of this subsection, if any infor-
mation is not obtainable;
(11) The services you plan to provide to the child, including
long-range goals of placement;
(12) Recommendations for any further assessments and
testing;
(13) A recommended behavior management plan;
(14) A determination of whether you can meet the needs
of the child, based on an evaluation of the child’s special strengths and
needs; and
(15) A rationale for the appropriateness of the admission.
(d) You must attempt to obtain a signed authorization, so you
can subsequently request in writing materials from the child’s current
or most recent placement, such as the admission assessment, profes-
sional assessments, and the discharge summary. You must consider
information from these materials when you complete your admission
assessment if they are made available to you.
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§749.1135. What are the additional admission requirements when I
admit a child for treatment services?
When you admit a child for treatment services, you must do the fol-
lowing, as applicable:
Figure: 40 TAC §749.1135
§749.1137. What if I cannot obtain the required information for an
admission assessment?
(a) You must make reasonable efforts to obtain all required
information.
(b) If you and the child’s parent determine that attempting to
get information at the time of placement would not be in the child’s best
interests, you may postpone attempting to acquire the information.
(c) In the child’s admission assessment, you must document
why a:
(1) Particular piece of information is unavailable; or
(2) Delay obtaining a piece of information is necessary, in-
cluding efforts made to obtain the information.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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For further information, please call: (512) 438-3437
DIVISION 3. REQUIRED ADMISSION
INFORMATION
40 TAC §§749.1151, 749.1153, 749.1155
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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For further information, please call: (512) 438-3437
DIVISION 4. EMERGENCY ADMISSION
40 TAC §§749.1181, 749.1183, 749.1185, 749.1187, 749.1189
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§749.1183. What constitutes an emergency admission to my child-
placing agency?
You may admit a child on an emergency basis if the child:
(1) Is being removed from a situation involving alleged
abuse or neglect;
(2) Is an alleged perpetrator of abuse and cannot be served
in the child’s current placement due to his perpetrating behaviors;
(3) Displays behavior that is an immediate danger to him-
self or to others and cannot function or be served in his current setting;
(4) Is abandoned and after exercising reasonable efforts the
child’s identity cannot be immediately determined. The efforts made
to obtain information on the child’s identity must be documented in the
child’s record;
(5) Is removed from his home or placement, and there is an
immediate need to nd a residence for the child;
(6) Is released to your authorized child-placing agency by
a law enforcement or juvenile probation ofcer; or
(7) Is without adult care.
§749.1189. At the time of an emergency admission, what information
must I document in the child’s record at admission?
At the time of the emergency admission you must document in the
child’s record:
(1) A brief description of the circumstances necessitating
the emergency admission;
(2) The date and time of admission;
(3) Allergies, such as food, medication, sting, and skin al-
lergies;
(4) Chronic health conditions, such as asthma or diabetes;
(5) Known contra-indications to the use of restraint; and
(6) For the purpose of providing treatment services:
(A) A brief description of the child’s history;
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(B) The child’s current behavior; and
(C) Your evaluation of how the placement will meet the
child’s needs and best interests.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 5. FOSTER CARE PLACEMENT
40 TAC §§749.1251, 749.1253, 749.1255
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 6. SUBSEQUENT PLACEMENT
40 TAC §749.1281
The new section is adopted under Human Resources Code
(HRC), §40.0505 and Government Code, §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC,
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new section implements HRC, §42.042.
§749.1281. What are the requirements when I move a child from one
foster home to another?
(a) If the move is not an emergency, child placement manage-
ment staff must:
(1) Review and approve the move before you move the
child to the new placement;
(2) Document the review and approval in the child’s record,
including signature and date; and
(3) Comply with the pre-placement requirements in
§749.1251 of this title (relating to What are the requirements for
pre-placement visits for a child?).
(b) If the move is an emergency, child placement management
staff must:
(1) Give verbal approval before the move; and
(2) Document the verbal approval in the child’s record
within 10 days of the placement. Documentation must be signed and
dated and include the date verbal approval was given and circum-
stances of the emergency placement.
(c) For all moves, child-placing staff must prepare a child ac-
cording to §749.1253 of this title (relating to What must staff do to
prepare a child for a placement?).
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
SUBCHAPTER I. FOSTER CARE SERVICES:
SERVICE PLANNING, DISCHARGE
DIVISION 1. SERVICE PLANS
40 TAC §§749.1301, 749.1305, 749.1307, 749.1309, 749.1311,
749.1313, 749.1315, 749.1317, 749.1319, 749.1321, 749.1323
The new sections are adopted under Human Resources Code
(HRC), §40.0505 and Government Code, §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC,
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
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§749.1301. What are the requirements for a preliminary service
plan?
(a) You must complete a preliminary service plan that ad-
dresses the immediate needs of the child, such as enrolling the child in
school or obtaining needed medical care or clothing, within 72 hours
of the child’s admission.
(b) In addition, for a child receiving treatment services the pre-
liminary service plan must include:
(1) A description of the child’s immediate treatment and
care needs;
(2) A description of the child’s immediate, educational,
medical, and dental needs, including possible side effects of medica-
tions or treatment prescribed to the child;
(3) A description of how you will meet the child’s needs,
including any necessary increased supervision or follow-up actions of
possible side effects of medication or treatment provided to the child;
(4) The identication of any issues or concerns the child
may have that could escalate a child’s behavior. Identication of a
child’s issues or concerns must serve to avoid the use of unnecessary
emergency behavior interventions with the child. Child concerns may
include issues with food, eye contact, physical touch, personal prop-
erty, or certain topics; and
(5) A designation of who will be responsible for meeting
each of the child’s needs.
(c) The plan must be compatible with the information included
in the child’s admission assessment.
(d) You must document the plan in the child’s record.
(e) You must inform each professional service provider and
caregiver working with a child about the child’s preliminary service
plan.
(f) You must implement and follow the preliminary service
plan.
§749.1309. What must a child’s initial service plan include?
(a) You must base the child’s initial service plan on the child’s
needs identied in the child’s admission assessment. The service plan-
ning team may prioritize the child’s service planning goals and objec-
tives based on the child’s admission assessment. However, any re-
quired service plan components not initially addressed must have a jus-
tication for the delay in addressing the needs.
(b) The child’s initial service plan must be documented in the
child’s record and include those items that a preliminary plan must in-
clude (see §749.1301 of this title (relating to What are the requirements
for a preliminary service plan?)), and the items noted below for each
specic type of service that you provide the child:
Figure: 40 TAC §749.1309(b)
§749.1311. Who must be involved in developing an initial service
plan?
(a) A service planning team must develop the service plan.
The team must consist of:
(1) At least one of the child’s current caregivers;
(2) At least one professional service provider who provides
direct services to the child; and
(3) If you are providing treatment services to the child, at
least two of the following professionals:
(A) A licensed professional counselor;
(B) A psychologist;
(C) A psychiatrist or physician;
(D) A licensed registered nurse;
(E) A licensed masters level social worker;
(F) A licensed or registered occupational therapist; or
(G) Any other person in a related discipline or profes-
sion that is licensed or regulated in accordance with state law.
(b) The child, as appropriate, and the parents must be invited
to the meeting to develop the service plan.
§749.1313. When must I inform the child’s parent(s) of an initial ser-
vice plan meeting?
(a) You must give the child’s parent(s) at least two weeks ad-
vance notice of the review.
(b) The child’s record must include documentation of the no-
tice and any responses from the parents.
§749.1319. What must I document regarding a professional service
provider’s participation in the development of an initial service plan?
(a) You must document the professional service provider’s:
(1) Name; and
(2) Date of participation.
(b) The professional service provider must sign and date the
document. If the provider disagrees with any portion of the plan, the
provider must document the issue(s) of contention before signing it.
§749.1321. With whom do I share the initial service plan?
(a) You must give a copy or summary of the initial service plan
to the:
(1) Child, when appropriate;
(2) Child’s parents; and
(3) Child’s caregivers.
(b) If you do not share the service plan or summary with the
child, you must document your justication for not sharing the plan in
the child’s record.
(c) You must document in the child’s record that you provided
a copy or summary of the service plan to the child’s parents.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 2. SERVICE PLAN REVIEW AND
UPDATES
40 TAC §§749.1331, 749.1333, 749.1335, 749.1337, 749.1339
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The new sections are adopted under Human Resources Code
(HRC), §40.0505 and Government Code, §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC,
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§749.1331. How often must I review and update a service plan?
Except for when the child’s placement within your agency changes be-
cause of a change in the child’s needs, you must review and update the
service plan as follows:
Figure: 40 TAC §749.1331
§749.1333. How does a child’s transfer affect the timing of the review
of the child’s service plan?
(a) You must review a child’s service plan whenever the child’s
placement changes because of a change in the child’s needs.
(b) If the child’s placement changes for another reason:
(1) The child’ service planning team must approve the de-
cision not to review the plan; and
(2) You must document the decision not to review the plan.
§749.1335. How do I review and update a service plan?
To review and update a service plan, you must:
(1) Evaluate the child’s progress and the effectiveness of
strategies and techniques used toward meeting identied needs, includ-
ing educational progress reports and medical interventions;
(2) Identify any new needs and strategies or techniques to
meet these needs, including instructions to appropriate employees;
(3) Document any achieved or changed objectives;
(4) If the review shows no progress towards meeting the
identied needs of the child, document reasons for continued place-
ment;
(5) Evaluate the possible effectiveness and side effects
in the use of psychotropic medications prescribed for the child, any
change in psychotropic medications during the period since the last
review, and the behaviors and reactions of the child observed by
caregivers, professional service providers, and parents, if applicable;
(6) Document visitation and contacts between the child and
the child’s parents, the child and the child’s siblings, and the child and
the child’s extended family;
(7) Update the estimated length-of-stay and discharge
plans, if changed;
(8) Determine for children receiving treatment services for
emotional disorders, pervasive developmental disorders, or primary
medical needs whether to:
(A) Continue the placement;
(B) Continue the placement as child-care services;
(C) Transfer the child to a less restrictive setting; or
(D) Refer the child to an inpatient hospital;
(9) Evaluate the use and effectiveness of emergency behav-
ior intervention techniques, if used, since the last service plan. If ap-
plicable, this evaluation must focus on:
(A) The frequency, patterns, and effectiveness of types
of emergency behavior interventions;
(B) Strategies to reduce the need for emergency behav-
ior interventions overall; and
(C) Specic strategies to reduce the need for use of per-
sonal restraints or emergency medication, as applicable;
(10) Document in the child’s record the review and update
of the plan; and
(11) Document the names of the persons participating in
the review and update.
§749.1337. Are the notication, participation, implementation, and
documentation requirements for a service plan review and update the
same as for an initial service plan?
Yes, the same requirements found in Division 1 of this subchapter (re-
lating to Service Plans) apply to a service plan review and update.
§749.1339. How often must I re-evaluate the intellectual functioning
of a child receiving treatment services for mental retardation?
(a) Each child’s intellectual functioning must be re-evaluated
at least every three years by a psychologist qualied to provide psy-
chological testing; or
(b) A psychologist must determine the need and frequency for
a specic child’s intellectual functioning to be re-evaluated, such as a
young child who may require more frequent testing. This determina-
tion, including justication for the time frame, must be documented in
the child’s record annually by the service planning team.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 3. DISCHARGE AND TRANSFER
PLANNING
40 TAC §§749.1361, 749.1363, 749.1365, 749.1367,
749.1369, 749.1371, 749.1373, 749.1375, 749.1377, 749.1379
The new sections are adopted under Human Resources Code
(HRC), §40.0505 and Government Code, §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC,
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
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governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§749.1361. What does "the transfer of a child in care" mean?
A transfer refers to a child in care who is moved from one of your
programs or foster homes to another one of your programs or foster
homes operated under the same permit or at the same location.
§749.1363. Who must plan a child’s non-emergency discharge or
transfer?
(a) You must involve at least the following persons in planning
the child’s non-emergency discharge or transfer:
(1) At least one of the child’s current caregivers; and
(2) At least one professional service provider involved in
the child’s service planning.
(b) You must invite the following persons to participate in
planning the child’s non-emergency discharge or transfer, if appropri-
ate:
(1) The child;
(2) The child’s parent(s); and
(3) Any other person pertinent to the child’s care.
(c) If you are unable to plan the transfer or discharge with the
persons required in subsections (a) and (b) of this section, you must
document in the child’s record the reason why.
(d) If a child in your care is not receiving treatment services,
you must inform him of his non-emergency discharge or transfer at least
four days prior to the date of the discharge or transfer, unless your li-
censed child-placing agency administrator or child placement manage-
ment staff has clear justication for not giving him such notice. The
licensed child-placing agency administrator or child placement man-
agement staff who determines the justication for the child not having
the advance notice of the discharge or transfer, must put the justica-
tion in writing and sign and date it. The justication must be in the
child’s record.
(e) If a child in your care is receiving treatment services, you
must inform him of his non-emergency discharge or transfer at least
four days prior to the date of the discharge or transfer, unless your treat-
ment director, three members of the child’s service planning team, or
the child’s psychiatrist or psychologist has a justication for not giv-
ing him such notice. Whoever determines the justication for the child
not having the advance notice of the discharge or transfer must put the
justication in writing and sign and date it. The justication must be
in the child’s record.
§749.1367. To whom can I discharge a child in a non-emergency sit-
uation?
You must discharge a child to the child’s parent or to anyone with writ-
ten authorization from the parent or a person authorized by the court or
by law to assume custody of the child.
§749.1371. What must I document in the child’s record regarding a
planned discharge or transfer?
Your documentation of a planned discharge or transfer is called a "dis-
charge or transfer summary" and must include:
(1) A discharge or transfer summary showing services pro-
vided to the child, accomplishments, assessment of remaining needs,
and recommendations about the services to meet those needs;
(2) The date and circumstances of the discharge or transfer;
(3) Discharge or transfer medications and/or prescriptions
for medications;
(4) Support resources for the child, including telephone
numbers and addresses;
(5) Aftercare plans and recommendations, including medi-
cal, psychiatric, psychological, dental, educational, and social appoint-
ments;
(6) Date and time the child was informed of his discharge
or transfer; and
(7) For discharges, the name, address, telephone number
and relationship of the person to whom you discharge the child, unless
the child legally consents to his discharge. If the child legally consents
to his discharge and does not want to involve the child’s parent(s), you
must document this in the child’s record.
§749.1373. When I discharge a child to another agency or residential
child care operation, what information must I provide them?
(a) On or before the child’s discharge, you must attempt to ob-
tain legal consent to release the discharge summary and the informa-
tion in subsection (b) of this section. If consent is not obtained, your
attempt to obtain consent must be documented in the child’s record. If
consent is obtained, the information must be provided to the receiving
operation within 30 days of the date the child is discharged.
(b) Copies of the following information from the child’s record
must also be released with the discharge summary:
(1) The child’s background information, including
progress notes for the past 60 days if applicable;
(2) Any unresolved incidents or investigations involving
the child, if applicable;
(3) Assessments and/or evaluations that you have per-
formed for the child, including the child’s admission assessment,
diagnostic assessment, educational assessment, neurological assess-
ment, and psychiatric or psychological evaluation;
(4) The child’s service plans while in your care for the past
12 months;
(5) A list of medications the child is taking, the dosage,
frequency, and reason the medication was prescribed; and
(6) Any treatment for a physical condition that is in
progress and requires continuing or follow-up medical care.
§749.1377. What constitutes an emergency discharge or transfer?
An emergency transfer or discharge occurs when:
(1) The parent withdraws a child unexpectedly from care;
(2) There is a medical emergency requiring inpatient care;
(3) The child is absent from the home and cannot be lo-
cated; or
(4) There is an immediate danger to the child or others and
you determine that you cannot serve the child.
§749.1379. What must I document in the child’s record at the time of
an emergency discharge or transfer?
At the time of an emergency discharge or transfer, you must document
the following in the child’s record:
(1) The circumstances necessitating the emergency dis-
charge or transfer;
(2) The explanation given to the child regarding the reason
for the discharge or transfer;
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(3) The child’s reaction to the discharge or transfer;
(4) The date of discharge or transfer; and
(5) The name, address, and relationship of the person to
whom you transfer or discharge the child, where applicable.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
SUBCHAPTER J. FOSTER CARE SERVICES:
MEDICAL AND DENTAL
DIVISION 1. MEDICAL AND DENTAL CARE
40 TAC §§749.1401, 749.1403, 749.1405, 749.1409,
749.1411, 749.1413, 749.1415, 749.1417, 749.1421, 749.1423,
749.1425, 749.1427, 749.1429, 749.1431, 749.1433, 749.1435
The new sections are adopted under Human Resources Code
(HRC), §40.0505 and Government Code, §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC,
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§749.1405. Who must perform medical care examinations and pro-
vide medical treatment for a child?
A health-care professional licensed in the United States to practice in
an appropriate medical or health-care discipline must perform medical
care examinations and provide medical treatment for a child.
§749.1409. What general dental requirements must my agency meet?
(a) A children in your care must receive dental care:
(1) Initially, according to the requirements in §749.1153 of
this title (relating to What are the dental requirements when I admit a
child into care?);
(2) At as early an age as necessary;
(3) As needed for relief of pain and infections; and
(4) As needed for ongoing maintenance of dental health.
(b) The child’s record must include a written record of each
dental examination specifying the:
(1) Date of the examination;
(2) Procedures completed;
(3) Follow-up treatment recommended and any appoint-
ments scheduled;
(4) The child’s refusal to accept dental treatment, if appli-
cable; and
(5) The results of the dental examination that is signed and
dated by the health-care professional who performed the examination.
(c) You must obtain follow-up dental work indicated by the
examination, such as treatment of cavities and cleaning.
§749.1413. Who must perform dental examinations and provide den-
tal treatment?
A health-care professional licensed in the United States to practice den-
tistry must provide dental care.
§749.1415. What health precautions must I take if a person in care,
employee, caregiver, someone else in one of my foster homes, or some-
one else in my agency has a communicable disease?
(a) You must notify the Department of State Health Services
(DSHS) after you become aware that a person in your care, an em-
ployee, a contract service provider, a caregiver, someone else in one of
your foster homes, or a volunteer has contacted a communicable dis-
ease that the law requires you to report to the DSHS as specied in
25 TAC 97, Subchapter A (relating to Control of Communicable Dis-
eases).
(b) If a person in your care has symptoms of a communicable
disease that is reportable to the DSHS, you must:
(1) Consult a health-care professional about the person’s
treatment;
(2) Follow the treating physician’s orders, which may in-
clude separating the person from others;
(3) Notify the person’s parent, if applicable; and
(4) Sanitize all items used by the sick person before another
person uses one of them.
(c) If a health-care professional diagnoses a person in care with
a communicable disease that may be spread through casual contact,
a health-care professional must authorize the person’s participation in
routine activity at the foster home. The authorization must:
(1) Be in the person’s record;
(2) Include a written statement that the person will not pose
a serious threat to the health of others; and
(3) Include any specic instructions and precautions to be
taken for the protection of others.
(d) If an employee, a contract service provider, a caregiver,
someone else in one of your foster homes, or a volunteer has a com-
municable disease that may be spread through casual contact, you must
obtain written authorization from a health-care professional for the per-
son to be present at the agency or foster home. The written authoriza-
tion must include a statement that the person will not pose a serious
threat to the health of others.
(e) You must follow any written instructions and precautions
specied by a health-care professional.
§749.1417. Who must have a tuberculosis (TB) examination?
(a) All persons over the age of one year old who live, work,
or volunteer at your agency or in one of your foster homes must be
screened for tuberculosis as recommended by the Center for Disease
Control (CDC). This includes contract service providers.
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(b) If a person over one year old has lived, worked, or volun-
teered at a regulated residential child-care operation within 12 months
prior to living, working, or volunteering at your agency or foster home,
a new baseline tuberculosis screening is not required. However, you
must have documentation of the person’s previous screening on le at
your agency. For example, an employee beginning employment in a
regulated residential child-care operation for the rst time would need
a baseline tuberculosis screening. Employment in a different residen-
tial child-care operation would not require a new screening as long as
a copy of the screening documentation went with the employee to each
new place of employment. If the employee left employment in regu-
lated residential child-care for more than 12 months and then returned,
a new screening would be required.
(c) A copy of medical documentation of results of TB screen-
ing, chest radiograph, and/or treatment (if treatment is required) must
be maintained in the person’s le at the agency.
§749.1421. What immunizations must a child in my care have?
(a) Each child that you admit must meet and continue to meet
applicable immunization requirements specied by §42.043 of the Hu-
man Resources Code and the Department of State Health Services.
(b) You must maintain current immunizations records for each
child in your care.
(c) Unless exempt, all immunizations required for the child’s
age must:
(1) Be completed by the date of admission; or
(2) Begin within 30 days after admission.
§749.1425. What documentation is acceptable for an immunization
record?
(a) An original or facsimile of the immunization record must
include:
(1) The child’s name and birth date;
(2) The number of doses and vaccine type;
(3) The month, day, and year the child received each vac-
cination; and
(4) One of the following:
(A) A signature or rubber stamp signature from the
health-care professional who administered the vaccine; or
(B) A registered nurse’s documentation of the immu-
nization that is provided by a health-care professional, as long as the
health-care professional’s name and qualications are documented.
(b) Documentation of an immunization record on le at your
agency may be:
(1) The original record;
(2) A photocopy;
(3) An ofcial immunization record generated from a state
or local health authority, such as a registry; or
(4) A record received from school ofcials, including a
record from another state.
§749.1433. How often must the physician review a child’s primary
medical needs?
(a) A licensed physician must review a child’s primary medi-
cal needs:
(1) At least every 90 days or on a schedule recommended
by the child’s physician; and
(2) Whenever a medical or related problem occurs.
(b) The review must address:
(1) Whether the child can continue to be cared for appro-
priately in the foster home; and
(2) Any new or changed orders regarding the items out-
lined in §749.1135 of this title (relating to What are the additional re-
quirements when I admit a child for treatment services?).
(c) Documentation of each physician review must be led in
the child’s record.
§749.1435. What are the requirements for using a nasogastric tube?
(a) Only the following may insert a nasogastric tube:
(1) A physician;
(2) A licensed nurse according to a physician’s written or-
ders; or
(3) A caregiver instructed by a licensed nurse according to
a physician’s written orders.
(b) The caregiver must document each insertion in the child’s
record. The documentation for each insertion must include the:
(1) Signature of the nurse or caregiver who inserted the
tube; and
(2) Date of the insertion.
(c) The caregiver must follow the physician’s written orders
concerning the tube.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 2. ADMINISTRATION OF
MEDICATION
40 TAC §§749.1461, 749.1463, 749.1469
The new sections are adopted under Human Resources Code
(HRC), §40.0505 and Government Code, §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC,
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§749.1461. What consent must I obtain to administer medications?
ADOPTED RULES September 8, 2006 31 TexReg 7529
(a) You must obtain a general written consent to administer
routine, preventive, and emergency medications.
(b) You must obtain a written, signed, and dated consent, spe-
cic to the psychotropic medication to be administered, from the person
legally authorized to give medical consent before administering a new
psychotropic medication to a child, per §749.1603 of this title (relating
to If my agency employs or contracts with a health-care professional
who prescribes psychotropic medications to a child in care, what in-
formation must I provide the person legally authorized to give consent
before requesting his consent for the child to be placed on psychotropic
medication?) or §749.1605 of this title (relating to If my agency does
not employ or contract with the health-care professional who prescribes
psychotropic medications to a child in care, what information must I
provide the person legally authorized to give medical consent prior to
the health-care professional prescribing psychotropic medications to a
child in care?).
§749.1463. What medication requirements must caregivers meet?
(a) To the best of their knowledge, caregivers must inform the
person legally authorized to give medical consent of the benets, risks,
and side effects of all prescription medication and treatment procedures
used and the medical consequences of refusing them, and/or provide
the name and telephone number of the prescribing health-care profes-
sional for more information.
(b) Caregivers must:
(1) Be informed about possible side effects of medications
administered to the child;
(2) Store all medication in the original container unless you
have an additional container with the same label and instructions;
(3) Administer all medications according to the in-
structions on the label or according to a prescribing health-care
professional’s subsequent signed orders;
(4) Administer each child’s medication immediately after
preparation;
(5) Ensure the child has taken the medication as prescribed;
(6) Ensure a person trained in and authorized to administer
prescription medication administers the medication to a child in care
unless the child is on a self-medication program;
(7) Maintain any documentation provided by the health-
care professional on the administration of current prescription medi-
cation;
(8) Not physically force a child to take prescription medi-
cation;
(9) Ensure that your employees do not provide any pre-
scription medication or treatment to a child except on written orders
of a health-care professional;
(10) Not borrow or administer prescription medication to a
child that is prescribed to another person; and
(11) Not administer prescription medication to more than
one child from the same container. Only the child for whom the pre-
scription medication was prescribed may use the medication.
§749.1469. What are the requirements for administering nonpre-
scription medication and vitamins?
(a) You must follow the label and ensure the nonprescription
medication is not contraindicated with any other medication prescribed
to the child or the child’s medical conditions.
(b) You may give nonprescription medication or vitamins to
more than one child from one container.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 3. SELF-ADMINISTRATION OF
MEDICATION
40 TAC §749.1501, §749.1503
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 4. MEDICATION STORAGE AND
DESTRUCTION
40 TAC §749.1521, §749.1523
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
31 TexReg 7530 September 8, 2006 Texas Register
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§749.1521. What medication storage requirements must a foster
home meet?
A foster home must:
(1) Store medication in a locked container;
(2) Keep medication inaccessible other than to caregivers
responsible for stored medication;
(3) Ensure the medication storage area has a separate con-
tainer where medications "for external use only" are stored separately
from other medications;
(4) Store medication covered by Section II of the Texas
Controlled Substances Act under double lock in a separate container.
For example, a double lock can include a lock on the cabinet or ling
cabinet and the door to the closet where medications are stored;
(5) Make provisions for securely storing medication that
requires refrigeration;
(6) Keep medication storage area(s) clean and orderly;
(7) Remove discontinued medication immediately and de-
stroy it in a way that ensures that children do not have access to it;
(8) Remove medication on or before the expiration date
and destroy it in a way that ensures that children do not have access
to it;
(9) Remove medication of a discharged or deceased child
immediately and destroy it in a way that ensures that children do not
have access to it; and
(10) Provide prescription medication to the person to
whom a child is discharged or transferred if the child is taking the
medication at that time.
§749.1523. What are the requirements for discontinued or expired
medication?
Foster parents must properly destroy medication in accordance with
state and federal law and in a way that ensures children do not have
access to it, within 30 days after:
(1) It has been discontinued for a child;
(2) The expiration date has passed; or
(3) The child has left care without the medication.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 5. MEDICATION RECORDS
40 TAC §§749.1541, 749.1543, 749.1545
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§749.1541. What records must caregivers maintain for each child re-
ceiving medication?
(a) Caregivers must maintain a cumulative record of all pre-
scription medication dispensed to a child and all nonprescription med-
ication, excluding vitamins, dispensed to a child under ve years old.
Caregivers must maintain the medication record during the time that
they provide services to the child. This record must include the:
(1) Child’s full name;
(2) Prescribing health-care professional’s name, if applica-
ble;
(3) Medication name, strength, and dosage;
(4) Date (day, month, and year) and the time the medication
was administered;
(5) Name and signature of the person who administered the
medication;
(6) Child’s refusal to accept medication, if applicable; and
(7) Reasons for administering the medication, including
the specic symptoms, condition, and/or injuries of the child that
the caregiver is treating, for PRN prescriptions and nonprescription
medications (excluding vitamins) for children under ve years old.
(b) Identication of any prohibited prescription medication,
nonprescription medication, and vitamins for each child must be main-
tained in the medication record, which must be incorporated into the
child’s record.
(c) The medication records of prescription and nonprescrip-
tion medication dispensed to the child must be incorporated into the
child’s record.
§749.1543. Where must a child’s medication records be maintained?
(a) The foster parents must maintain at the foster home the
child’s medication records for 30 days.
(b) Foster parents must submit copies of the child’s medication
records to you each month. You must le these medication records in
the child’s record.
(c) You must maintain copies of all the child’s medication
records for the length of time that you provide services to the child.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Ofce of the Secretary of State on August 23, 2006.
TRD-200604580
ADOPTED RULES September 8, 2006 31 TexReg 7531
Gerry Williams
General Counsel
Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 6. MEDICATION AND LABEL
ERRORS
40 TAC §§749.1561, 749.1563, 749.1565
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§749.1561. What is a medication error?
A medication error includes, but is not limited to, the following:
(1) A child receives the wrong medication;
(2) A child receives medication prescribed to someone
else;
(3) A child receives the wrong dosage of medication;
(4) A child receives medication at the wrong time;
(5) A medication dose is skipped or missed;
(6) A child receives expired medication;
(7) Not following the medication administration instruc-
tions, such as giving a child medication on an empty stomach when
the medication should be given with food; and
(8) A child receives medication that was not stored as re-
quired to maintain the effectiveness of the medication, such as refrig-
erating or not refrigerating the medication or exposing the medication
to heat or sunlight.
§749.1563. What must a caregiver do if the caregiver nds a medi-
cation error?
(a) If a caregiver nds a medication error regarding a
prescribed medication, the caregiver must contact a health-care
professional immediately, unless the error is the type described in
paragraph (4) or (5) of §749.1561 of this title (relating to What is a
medication error?), and follow the health-care professional’s recom-
mendations.
(b) If a caregiver nds a medication error regarding a nonpre-
scription medication, the caregiver must take the appropriate and nec-
essary actions as required by the circumstances.
(c) For all medication errors, a caregiver must document the
following within 24 hours:
(1) The time and date of the error;
(2) The medication error;
(3) The time and date of the call(s) to the licensed health-
care professional, if applicable;
(4) The name and title of the health-care professional con-
tacted, if applicable; and
(5) The health-care professional’s medical recommenda-
tions for ensuring the child’s safety, if applicable.
§749.1565. What must a caregiver do if the caregiver nds a medi-
cation label error?
If a caregiver nds a medication label error, the caregiver must:
(1) Report the error to the pharmacist; and
(2) Have the label on the medication container corrected as
soon as possible but no later than the next business day.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 7. SIDE EFFECTS AND ADVERSE
REACTIONS TO MEDICATION
40 TAC §749.1581, §749.1583
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
31 TexReg 7532 September 8, 2006 Texas Register
DIVISION 8. USE OF PSYCHOTROPIC
MEDICATION
40 TAC §§749.1603, 749.1605, 749.1607, 749.1609, 749.1611
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§749.1609. What information must be documented about a child’s
use of psychotropic medication?
(a) You must ensure that caregivers maintain a daily record
of the child’s use of such medication according to the requirements in
§749.1541 of this title (relating to What records must caregivers main-
tain for each child receiving medication?).
(b) Caregivers must document in the child’s record a descrip-
tion of any noticeable change in the child’s behavior in response to the
medication.
(c) You must provide the information in subsection (b) of this
section to the prescribing health-care professional or the child’s cur-
rent health-care professional to use in evaluating the appropriateness
of continuing the medication. You must document the health-care pro-
fessional’s evaluation and review in the child’s record.
§749.1611. If my agency employs or contracts with a health-care pro-
fessional who prescribes psychotropic medications to a child in care,
what are the requirements for evaluating whether a child should con-
tinue taking a psychotropic medication?
(a) If a child takes psychotropic medications, the prescribing
health-care professional must evaluate and document in the child’s
medication record a description of the child’s response to the medica-
tion and an assessment of its effectiveness and the appropriateness of
continuing the medication on at least a quarterly basis. The written
evaluation must include any reasons for discontinuing the medication.
(b) If the health-care professional decides that he can evaluate
the appropriateness of continuing the medication without seeing the
child, you do not have to schedule an appointment for the evaluation.
(c) The health-care professional must consider the target
symptoms and treatment goals in evaluating the child’s use of psy-
chotropic medications.
(d) The health-care professional must document whether the
child needs to continue taking the medication. You must document the
health-care professional’s decision in the child’s record.
(e) If the health-care professional does not substantiate the ef-
fectiveness of a specic psychotropic medication within 90 days, the
health-care professional must provide a written rationale for continuing
the medication for an additional period. The continuation of the med-
ication may not exceed an additional 90 days (for a total of 180 days)
if the health-care professional does not substantiate effectiveness. A
copy of the written rationale must be documented in the child’s record.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 9. PROTECTIVE DEVICES
40 TAC §§749.1641, 749.1643, 749.1645, 749.1647
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§749.1641. What is a protective device?
(a) A protective device:
(1) Protects a person from involuntary self-injurious be-
havior or permits wounds to heal; and
(2) Does not prohibit a person’s mobility.
(b) Examples of a protective device are helmets, elbow guards,
mittens, bedrails, and wheelchair seat belts.
(c) If used appropriately, devices intended to encourage mo-
bility or minimally restrain a young child for safety purposes, such as
wheelchairs, car seats, high chairs, strollers, bed rails, and child leashes
manufactured and sold specically to harness a young child for safety
purposes, are not protective devices.
§749.1645. May I use protective devices?
(a) You may use protective devices if a licensed physician or-
ders their use for a specic child. The orders must indicate the circum-
stances under which the protective device is permitted.
(b) You may not use protective devices as:
(1) Punishment;
(2) Retribution or retaliation;
(3) A means to get a child to comply;
(4) A convenience for caregivers or other persons; or
(5) A substitute for effective treatment or habilitation.
(c) You must document the use of protective devices in the
child’s record, service plan, and service plan reviews. The service
planning team must discuss and document in the child’s service plan
reviews:
(1) Clinical justication for continued use of protective de-
vices; and
(2) Ways to reduce the need for protective devices.
ADOPTED RULES September 8, 2006 31 TexReg 7533
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 10. SUPPORTIVE DEVICES
40 TAC §§749.1671, 749.1673, 749.1675
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§749.1671. What is a supportive device?
(a) A supportive device used:
(1) To support a person’s posture;
(2) To assist a person who cannot obtain and/or maintain
normal physical functioning to improve his mobility and independent
functioning; or
(3) As an adjunct to proper care and treatment, for example
physical therapy.
(b) The purpose of a supportive device is not to restrict move-
ment.
§749.1673. May I use supportive devices?
(a) You may use supportive devices if a licensed physician or-
ders their use for a specic child. The orders must indicate the circum-
stances under which the supportive device is permitted.
(b) You may not use a supportive device as a substitute for
appropriate nursing care.
(c) You may not use supportive devices that include tying or
depriving or limiting the use of a child’s hands or feet.
(d) You may not use supportive devices as:
(1) Punishment;
(2) Retribution or retaliation;
(3) Means to get a child to comply;
(4) A convenience for caregivers or other persons; or
(5) A substitute for effective treatment or habilitation.
(e) If a device is not specically for assisting with sleep or
safety during sleep, you must remove the device during rest periods.
(f) You must document the use of supportive devices in the
child’s record, service plan, and service plan reviews. The service
planning team must discuss and document in the child’s service plan
reviews:
(1) Clinical justication for continued use of supportive de-
vices; and
(2) Ways to reduce the need for supportive devices.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
SUBCHAPTER K. FOSTER CARE SERVICES:
DAILY CARE, PROBLEM MANAGEMENT
DIVISION 1. ADDITIONAL REQUIREMENTS
FOR INFANT CARE
40 TAC §§749.1801, 749.1803, 749.1805, 749.1807,
749.1809, 749.1811, 749.1813, 749.1815, 749.1817, 749.1819
The new sections are adopted under Human Resources Code
(HRC), §40.0505 and Government Code, §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC,
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§749.1803. What are the basic care requirements for an infant?
(a) Each infant must receive individual attention, including
playing, talking, cuddling, and holding.
(b) A caregiver must provide prompt attention to an infant’s
physical needs, such as feeding and diapering.
(c) An infant’s caregiver must ensure that the environment is
safe. For example, free the area of objects that may choke or harm the
infant, take measures to prevent electric shock, free the area of furniture
that is in disrepair or unstable, and allow no unsupervised access to
water to prevent the risk of drowning.
(d) An infant’s caregiver must never leave the infant unsu-
pervised. A sleeping infant is considered supervised if the caregiver
is within eyesight or hearing range of the child and can intervene as
needed, or if the caregiver uses a video camera or audio monitoring
device to monitor the child and is close enough to the child to inter-
vene as needed.
31 TexReg 7534 September 8, 2006 Texas Register
§749.1807. What specic safety requirements must my cribs meet?
(a) All cribs must have:
(1) A rm, at mattress that snugly ts the sides of the crib.
The mattress must not be supplemented with additional foam material
or pads;
(2) Sheets that t snugly and do not present an entangle-
ment hazard;
(3) A mattress that is waterproof or washable;
(4) Secure mattress support hangers, and no loose hard-
ware or improperly installed or damaged parts;
(5) A maximum of 2 3/8 inches between crib slats or poles;
(6) No corner posts over 1/16 inch above the end panels;
(7) No cutout areas in the headboard or footboard that
would entrap a child’s head or body; and
(8) Drop rails, if present, which fasten securely and cannot
be opened by a child.
(b) Caregivers must sanitize each crib when soiled and before
reassigning the crib to a different child.
(c) Caregivers must never leave children in the crib with the
side down.
(d) The foster home must not have stackable cribs.
§749.1809. Are mesh cribs or port-a-cribs allowed?
A foster home may use a full-size, portable, or mesh-side crib if:
(1) Caregivers follow the manufacturer’s instructions;
(2) The crib has:
(A) Mesh that is securely attached to the top rail, side
rail, and oor plate; and
(B) Folded sides that securely latch in place when
raised;
(3) Caregivers never leave a child in a mesh-sided crib with
a side folded down; and
(4) If you become aware of a recall for the port-a-crib used,
you must discontinue its use.
§749.1813. What types of equipment may a foster home not use with
infants?
(a) A foster home may not use any of the following types of
equipment with infants:
(1) Baby walkers;
(2) Baby bungee jumpers;
(3) Accordion safety gates; and
(4) Toys that are small enough to swallow or choke a child.
(b) Children may not sleep on bean bags, waterbeds, or foam
pads.
(c) A foster home may not use soft bedding, such as stuffed
toys, quilts, pillows, bumper pads, and comforters in a crib for an infant
six months old or younger.
§749.1815. Are infants required to sleep on their backs?
Yes. Caregivers must place an infant not yet able to turn over on his
own in a face-up sleeping position unless a health-care professional
orders otherwise.
§749.1819. What are the specic requirements for feeding an infant?
(a) Caregivers must feed an infant based on the recommenda-
tions of the infant’s licensed physician.
(b) Unless recommendations from the service team are con-
trary, caregivers must hold the infant while feeding him if the infant is:
(1) Birth through six months old; or
(2) Unable to sit unassisted in a high chair or other seating
equipment during feeding.
(c) Caregivers must never prop a bottle by supporting it with
anything other than the child or adult’s hand.
(d) A caregiver who cares for more than one infant must:
(1) Not permit the infant to share bottles or training cups;
and
(2) Clean high chair trays before each use.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 2. ADDITIONAL REQUIREMENTS
FOR TODDLER CARE
40 TAC §749.1841
The new section is adopted under Human Resources Code
(HRC), §40.0505 and Government Code, §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC,
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new section implements HRC, §42.042.
§749.1841. What are the basic care requirements for a toddler?
(a) Each toddler must receive individual attention, including
playing, talking, and cuddling.
(b) A toddler’s caregiver must ensure that the environment is
safe. For example, free the area of objects that may choke or harm
the toddler, take measures to prevent electric shock, free the area of
furniture that is in disrepair or unstable, and allow no unsupervised
access to water to prevent the risk of drowning.
(c) A toddler’s caregiver must never leave the toddler unsu-
pervised. A sleeping toddler is considered supervised if the caregiver
is within eyesight or hearing range of the child and can intervene as
needed, or if the caregiver uses a video camera or an audio monitoring
ADOPTED RULES September 8, 2006 31 TexReg 7535
device to monitor the child and is close enough to the child to intervene
as needed.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 3. ADDITIONAL REQUIREMENTS
FOR PREGNANT CHILDREN
40 TAC §§749.1861, 749.1863, 749.1865
The new sections are adopted under Human Resources Code
(HRC), §40.0505 and Government Code, §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC,
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§749.1861. What information must I provide a pregnant child regard-
ing her pregnancy?
You must:
(1) Ensure information, training, and counseling is avail-
able regarding health aspects of pregnancy, preparation for child birth,
and recovery from child birth;
(2) Ensure the pregnant child receives nutritional counsel-
ing and guidance that meets generally accepted standards, including
nutrition during pregnancy, lactation, and foods to avoid; and
(3) Inform the child of her right to be free from pressure to
get an abortion, relinquish her child for adoption, or to parent her child.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 4. EDUCATIONAL SERVICES
40 TAC §§749.1891, 749.1893, 749.1895
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§749.1891. What responsibilities do I have for the education of a
child in care?
(a) You must arrange an appropriate education for each child,
including:
(1) Ensuring the child in care attends an educational fa-
cility or program that is approved or accredited by the Texas Educa-
tion Agency, the Southern Association of Colleges and Schools, the
Texas Private School Accreditation Commission unless approved by
the child’s service planning team with documented justication;
(2) Ensuring a school-age child has the training and educa-
tion in the least restrictive setting necessary to meet the child’s needs
and abilities;
(3) For a child attending an accredited educational facility
or program, ensuring the facility or program that implements a special
education student’s individual education plan (IEP); and
(4) Advocating that a school-age child receives the educa-
tional and related services to which he is entitled under provisions of
federal and state law and regulations.
(b) For children receiving treatment services you must desig-
nate a liaison between the agency and the child’s school.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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DIVISION 5. RECREATIONAL SERVICES
40 TAC §§749.1921, 749.1923, 749.1925, 749.1927
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
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§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§749.1921. What responsibilities do foster parents have for providing
a child with opportunities for recreational activities?
(a) Caregivers must provide daily indoor and outdoor recre-
ational and other activities appropriate to the needs, interests, and abil-
ities of the children so every child may participate.
(b) Except for written medical orders to the contrary, your pro-
grams for non-ambulatory children must include:
(1) Physical tness development that prescribes a variety
of body positions; and
(2) Changes in environment.
(c) Each child must have individual free time as appropriate to
the child’s age and abilities.
(d) Caregivers must provide the following types of recre-
ational activities based on each individual child’s needs:
Figure: 40 TAC §749.1921(d)
§749.1923. What physical tness activities must caregivers provide
for a child receiving treatment services for primary medical needs or
mental retardation?
(a) A child receiving treatment services for primary medical
needs or mental retardation must have a minimum of one hour of phys-
ical stimulation each day.
(b) Training programs for non-mobile children must include
development of physical tness. This must include a variety of body
positions and changes in environment.
§749.1925. What type of daily schedule must caregivers provide for a
child receiving treatment services for primary medical needs or mental
retardation?
A child receiving treatment services for primary medical needs or men-
tal retardation must have a schedule that is based on the normalization
principle. In order to help the child obtain an existence as normal as
possible, the daily schedule must:
(1) Demonstrate an understanding of normal child devel-
opment; and
(2) Enhance the child’s physical, emotional, and social de-
velopment.
§749.1927. To what extent must a child receiving treatment services
for primary medical needs or mental retardation have community living
experiences?
The child’s surroundings and experiences must reect normal patterns
of community living as closely as possible and as appropriate for the
child’s special needs.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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DIVISION 6. DISCIPLINE AND PUNISHMENT
40 TAC §§749.1951, 749.1953, 749.1955, 749.1957,
749.1959, 749.1961
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§749.1951. What are the requirements for disciplinary measures?
(a) Only a caregiver known to and knowledgeable of a child
may discipline the child.
(b) Each disciplinary measure must:
(1) Be consistent with your policies and procedures;
(2) Not be physically or emotionally damaging to the child;
(3) Be individualized to meet each child’s needs;
(4) Be appropriate to the child’s level of understanding,
age, and developmental level; and
(5) Be appropriate to the incident and severity of the be-
havior demonstrated.
(c) The goal of each disciplinary measure must be to teach the
child acceptable behavior and self-control. The caregiver must explain
the reason for the disciplinary measure when the caregiver imposes the
measure.
§749.1957. What other methods of punishment are prohibited?
In addition to corporal punishment, prohibited discipline techniques
include, but are not limited to:
(1) Any harsh, cruel, unusual, unnecessary, demeaning, or
humiliating discipline or punishment;
(2) Denial of mail or visits with their families as discipline
or punishment;
(3) Threatening with the loss of placement as discipline or
punishment;
(4) Using sarcastic or cruel humor and verbal abuse;
(5) Maintaining an uncomfortable physical position, such
as kneeling, or holding his arms out;
(6) Pinching, pulling hair, biting, or shaking a child;
(7) Putting anything in or on a child’s mouth, such as soap
or tape;
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(8) Humiliating, shaming, ridiculing, rejecting, or yelling
at a child;
(9) Subjecting a child to abusive or profane language;
(10) Placing a child in a dark room, bathroom, or closet;
(11) Requiring a child to remain silent or inactive for inap-
propriately long periods of time for the child’s age;
(12) Conning a child to a highchair, box, or other similar
furniture or equipment as discipline or punishment;
(13) Denying basic child rights as a form of discipline or
punishment;
(14) Withholding food that meets the child’s nutritional re-
quirements; and
(15) Using or threatening to use emergency behavior inter-
vention as discipline or punishment.
§749.1959. To what extent may a caregiver restrict a child’s activities
as a behavior management tool?
(a) Within limits, a foster parent may restrict a child’s activities
as a behavior management tool.
(b) Restrictions of activities, other than school or chores,
which will be imposed on a child for more than 30 days, must be
reviewed with and approved by the child placement management
staff or treatment director prior to or within 24 hours of imposing the
restriction.
(c) Restrictions to a particular room or building that will be
imposed on a child for more than 24 hours must have approval from
the service planning team, a professional service provider, or treatment
director prior to or within 24 hours of imposing the restriction.
(d) You must inform the child and parent about any such re-
strictions you place on the child.
(e) Documentation of all approvals, justication for the re-
striction, and informing the child and parents must be in the child’s
record.
§749.1961. May a person in care discipline or punish another person
in care?
No. A person in care must not discipline or punish another person in
care except when babysitting under §749.2599 of this title (relating to
Can a child serve as a caregiver?).
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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The new section is adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new section implements HRC, §42.042.
§749.2001. What do certain words mean in this subchapter?
These words have the following meaning in this subchapter:
(1) Chemical restraint--A type of emergency behavior in-
tervention that uses chemicals or pharmaceuticals through topical ap-
plication, oral administration, injection, or other means to immobilize
or sedate a child as a mechanism of control. The use of medications
that have a secondary effect of immobilizing or sedating a child, but
are prescribed by a treating health-care professional and administered
solely for medical or dental reasons, is not chemical restraint and is not
regulated as such under this chapter.
(2) De-escalation--See §749.43(12) of this title (relating to
What do certain words and terms mean in this chapter?).
(3) Emergency behavior intervention--See §749.43(16) of
this title.
(4) Emergency medication--A type of emergency behav-
ior intervention that uses chemicals or pharmaceuticals through topical
application, oral administration, injection, or other means to modify
a child’s behavior. The use of medications that have a secondary ef-
fect of modifying a child’s behavior, but are prescribed by a treating
health-care professional and administered solely for medical or dental
reasons (e.g. benadryl for an allergic reaction or medication to control
seizures), is not emergency medication and is not regulated as such un-
der this chapter.
(5) Emergency situation--A situation in which attempted
preventative de-escalatory or redirection techniques have not effec-
tively reduced the potential for injury and it is immediately necessary
to intervene to prevent:
(A) Imminent probable death or substantial bodily harm
to the child because the child attempts or continually threatens to com-
mit suicide or substantial bodily harm; or
(B) Imminent physical harm to another because of the
child’s overt acts, including attempting to harm others. These situations
may include aggressive acts by the child, including serious incidents of
shoving or grabbing others over their objections. These situations do
not include verbal threats or verbal attacks.
(6) Mechanical restraint--A type of emergency behavior
intervention that uses the application of a device to restrict the free
movement of all or part of a child’s body in order to control physical
activity.
(7) Personal restraint--A type of emergency behavior inter-
vention that uses the application of physical force without the use of any
device to restrict the free movement of all or part of a child’s body in
order to control physical activity. Personal restraint includes escorting,
which is when a caregiver uses physical force to move or direct a child
who physically resists moving with the caregiver to another location.
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(8) PRN--See §749.43(42) of this title (relating to What do
certain words and terms mean in this chapter?).
(9) Prone restraint--Placing a child in a chest down restraint
hold.
(10) Seclusion--A type of emergency behavior interven-
tion that involves the involuntary separation of a child from other res-
idents and the placement of the child alone in an area from which the
resident is prevented from leaving by a physical barrier, force, or threat
of force.
(11) Short personal restraint--A personal restraint that does
not last longer than one minute before the child is released.
(12) Supine restraint--Placing a child in a chest up restraint
hold.
(13) Transitional hold--The use of a temporary restraint
technique that lasts no longer than one minute as part of the continua-
tion of a longer personal or mechanical restraint.
(14) Triggered review--A review of a specic child’s place-
ment, treatment plan, and orders or recommendations for intervention,
because a certain number of interventions have been made within a
specied period of time.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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DIVISION 2. TYPES OF EMERGENCY
BEHAVIOR INTERVENTION THAT MAY BE
ADMINISTERED
40 TAC §§749.2051, 749.2053, 749.2055, 749.2059,
749.2061, 749.2063
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§749.2051. What types of emergency behavior intervention may I ad-
minister?
(a) If permitted in your policies and you meet the requirements
of this subchapter, a caregiver may administer the following types of
emergency behavior intervention to a child in your care:
(1) Short personal restraint;
(2) Personal restraint; and
(3) Emergency medication.
(b) You may never administer chemical restraints, mechanical
restraints, or seclusion.
(c) Protective and supportive devices, used appropriately, are
not considered emergency behavior interventions. For information on
protective and supportive devices, see Divisions 9 and 10 of Subchapter
J of this chapter (relating to Foster Care Services: Medical and Dental).
§749.2053. Who may administer emergency behavior intervention?
Only a caregiver qualied in emergency behavior intervention may ad-
minister any form of emergency behavior intervention, except for the
short personal restraint of a child.
§749.2055. What actions must a caregiver take before using a per-
mitted type of emergency behavior intervention?
Before using a permitted type of emergency behavior intervention, the
caregiver must:
(1) Attempt less restrictive behavior interventions that
prove to be ineffective at defusing the situation; and
(2) Determine that the basis for the emergency behavior
intervention is:
(A) An emergency situation;
(B) A need for a personal restraint to administer intra-
muscular medication or other medical treatments prescribed by a li-
censed physician, such as administering insulin to a child with diabetes;
or
(C) A need for a personal restraint in a foster home
where a child is signicantly damaging property, such as breaking
car windows or putting holes into walls. If this is the basis of the
personal restraint, only a short personal restraint may be used and only
to prevent the damage.
§749.2059. What is the appropriate use for a short personal re-
straint?
Generally, a short personal restraint is used in urgent situations, such
as:
(1) To protect the child from external danger that causes
imminent signicant risk to the child, such as preventing the child from
running into the street or coming into contact with a hot stove. The
restraint must end immediately after the danger is averted;
(2) To intervene when a child under the age of ve
(chronological or developmental age) demonstrates disruptive behav-
ior, if other efforts to de-escalate the child’s behavior have failed; or
(3) When a child over ve years old demonstrates behavior
disruptive to the environment or milieu, such as disrobing in public,
provoking others that creates a safety risk, or to intervene to prevent a
child from physically ghting.
§749.2061. What precautions must a caregiver take when implement-
ing a short personal restraint?
(a) When a caregiver implements a short personal restraint, the
caregiver must:
(1) Minimize the risk of physical discomfort, harm, or pain
to the child; and
(2) Use the minimal amount of reasonable and necessary
physical force.
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(b) A caregiver may not use any of the following techniques
as a short personal restraint:
(1) A prone or supine restraint;
(2) Restraints that impair the child’s breathing by putting
pressure on the child’s torso, including leaning a child forward during
a seated restraint;
(3) Restraints that obstruct the airways of the child or im-
pair the breathing of the child, including procedures that place anything
in, on, or over the child’s mouth, nose, or neck, or impede the child’s
lungs from expanding;
(4) Restraints that obstruct the caregiver’s view of the
child’s face;
(5) Restraints that interfere with the child’s ability to com-
municate or vocalize distress; or
(6) Restraints that twist or place the child’s limb(s) behind
the child’s back.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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DIVISION 3. ORDERS
40 TAC §§749.2101, 749.2103, 749.2105, 749.2107
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§749.2101. Are written orders required to administer emergency be-
havior intervention, and if so, who can write them?
According to the following chart, written orders by certain profession-
als are required to administer certain emergency behavior intervention:
Figure: 40 TAC §749.2101
§749.2105. What information must a written order include?
(a) All written orders must include the following:
(1) A statement that the particular type of emergency be-
havior intervention may only be used in an emergency situation;
(2) Designation of the specic intervention and procedure
or technique that is authorized;
(3) Any specic measures for ensuring the child’s health,
safety, and well being, and the privacy of the setting that safeguards the
child’s personal dignity;
(4) A complete description of the behaviors and circum-
stances under which the intervention may be used;
(5) Instructions for observation or heightened observation
of the child during the intervention;
(6) The behaviors that indicate the child is ready to be re-
leased from the intervention;
(7) The maximum length of time the child may be re-
strained regardless of behaviors exhibited;
(8) The prescribing professional’s consideration of any
potential medical and/or psychiatric contraindications for the specic
child, such as a history of physical or sexual abuse or victimization
involving the type of intervention; and
(9) Clinical justication for the intervention.
(b) For emergency medication, the written order must also in-
clude instructions on how to administer the medication.
§749.2107. Under what conditions are PRN orders permitted for a
specic child?
PRN orders for certain emergency behavior interventions are permitted
under the following conditions:
Figure: 40 TAC §749.2107
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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DIVISION 4. RESPONSIBILITIES DURING
ADMINISTRATION OF ANY TYPE OF
EMERGENCY BEHAVIOR INTERVENTION
40 TAC §749.2151, §749.2153
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
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This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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DIVISION 5. ADDITIONAL RESPONSIBIL-
ITIES DURING ADMINISTRATION OF A
PERSONAL RESTRAINT
40 TAC §§749.2201, 749.2203, 749.2205
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§749.2205. What personal restraint techniques are prohibited?
(a) The following personal restraint techniques are prohibited:
(1) Restraints that impair the child’s breathing by putting
pressure on the child’s torso, including restraints that obstruct the
child’s lungs from expanding such as leaning a child forward during
a seated restraint;
(2) Restraints that obstruct the child’s airway, including
procedures that place anything in, on, or over the child’s mouth, nose,
or neck;
(3) Restraints that obstruct a caregiver’s ability to view the
child’s face;
(4) Restraints that interfere with the child’s ability to com-
municate or vocalize distress; or
(5) Restraints that twist or place the child’s limb(s) behind
the child’s back.
(b) Prone and supine restraints are also prohibited as a short
personal restraint.
(c) Prone and supine restraints are also prohibited as a personal
restraint except:
(1) As a transitional hold that lasts no longer than one
minute;
(2) As a last resort when other less restrictive interventions
have proven to be ineffective; and
(3) When an observer meeting the following qualications
ensures the child’s breathing is not impaired:
(A) Trained to identify risks associated with positional,
compression, or restraint asphyxia; and
(B) Trained to identify risks associated with prone and
supine holds.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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DIVISION 6. COMBINATIONS OF
EMERGENCY BEHAVIOR INTERVENTION
40 TAC §749.2231, §749.2233
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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DIVISION 7. TIME RESTRICTIONS FOR
EMERGENCY BEHAVIOR INTERVENTION
40 TAC §749.2281, §749.2283
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
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§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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40 TAC §§749.2301, 749.2303, 749.2305
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§749.2301. What follow-up actions must caregivers take after the
child’s behavior no longer constitutes an emergency situation?
(a) The caregivers must take appropriate actions to help the
child return to routine activities. The follow-up actions of the care-
givers must include:
(1) Providing the child with an appropriate transition and
offering the child an opportunity to return to regular activities;
(2) Observing the child for at least 15 minutes; and
(3) Providing the child with an opportunity to discuss the
situation that led to the need for emergency behavior intervention and
the caregiver’s reaction to that situation. The discussion must be held
in private as soon as possible and no later than 48 hours after the child’s
use of an emergency medication or release from any emergency behav-
ior intervention.
(b) Caregivers involved in the emergency behavior interven-
tion must conduct a post-emergency behavior intervention discussion.
The goal of the discussion is to allow the child and caregiver to discuss:
(1) The child’s behavior and the circumstances that consti-
tuted the need for an emergency behavior intervention;
(2) The strategies attempted before the use of the emer-
gency behavior intervention and the child’s reaction to those strategies;
(3) The emergency behavior intervention itself and the
child’s reaction to the emergency behavior intervention;
(4) How caregivers can assist the child in regaining self-
control in the future to avoid the administration of an emergency be-
havior intervention; and
(5) What the child can do to regain self-control in the future
to avoid the administration of an emergency behavior intervention.
(c) Caregivers involved in the emergency behavior interven-
tion must:
(1) Debrief with child placing staff concerning the incident
as soon as possible after the situation has stabilized; and
(2) Make reasonable efforts to debrief with children in care
who witness the incident.
(d) The child placing staff must review the use of the emer-
gency behavior intervention within 72 hours of the intervention.
(e) The caregivers do not have to return the child to previous
activities or place the child in current activities that the group is partic-
ipating in if the caregivers deem the child’s participation is not in the
best interests of the child or the other children in the group. However,
caregivers must engage the child in an alternative routine activity.
(f) This rule does not apply to short personal restraint.
§749.2303. What must the caregiver document after discussing with
the child the use of the emergency behavior intervention?
(a) The date and time the caregiver offered the discussion;
(b) The child’s reaction to the opportunity for discussion;
(c) The date and time the discussion took place, if applicable;
and
(d) The content of the discussion, if applicable.
§749.2305. When must a caregiver document the use of an emergency
behavior intervention, and what must the documentation include?
(a) As soon as possible, but no later than 24 hours after the
initiation of the intervention, the caregiver must document in the child’s
record the following information:
(1) The child’s name;
(2) The basis for the emergency behavior intervention;
(3) A description and assessment of the circumstances and
specic behaviors that caused the basis for the emergency behavior
intervention;
(4) The de-escalation attempted before and during the use
of the emergency behavior intervention and the child’s reaction to those
strategies;
(5) The specic emergency behavior intervention adminis-
tered;
(6) The date and time the intervention was administered;
(7) The length of time the child was restrained;
(8) The name of the caregiver(s) that participated in the in-
cident that led to the intervention, and who administered the interven-
tion;
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(9) The name of the person(s) who observed the child;
(10) The duration of the emergency behavior intervention;
(11) All attempts to explain to the child what behaviors
were necessary for release from the intervention;
(12) The child’s condition following the use of the medi-
cation or release from the intervention, including any injury the child
sustained as a result of the intervention or any adverse effects caused
by the use of the intervention; and
(13) The actions the caregiver(s) took to facilitate the
child’s return to normal activities following the end of the interven-
tion.
(b) The child-placing staff must document their review of the
use of the emergency behavior intervention within 72 hours of the in-
cident.
(c) If personal restraint is used, documentation must also in-
clude the specic restraint techniques used, including a prone or supine
restraint used as a transitional hold.
(d) If emergency medication is used, documentation must also
include the specic medication used and the dosage administered to the
child.
(e) This rule does not apply to short personal restraints.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 9. TRIGGERED REVIEWS
40 TAC §§749.2331, 749.2333, 749.2335, 749.2337, 749.2339
The new sections are adopted under Human Resources Code
(HRC), §40.0505 and Government Code, §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC,
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§749.2337. What must the triggered review include and what must be
documented in the child’s record?
The following must be included in a triggered review and documented
in the child’s record:
(1) The same items that must be included and documented
in an initial service plan, (see §749.1309 of this title (relating to What
must a child’s initial service plan include?));
(2) A review of the records and orders of the emergency
behavior interventions;
(3) A review and documentation of any potential medical
or psychiatric reason for not using emergency behavior interventions
on the child, including the prescribing professional’s consideration of
any potential medical and/or psychiatric contraindications for the spe-
cic child, such as a history of physical or sexual abuse or victimization
involving the type of intervention;
(4) An examination of alternatives to manage the child’s
behavior and to assist the child in managing his own behavior; and
(5) A written plan for reducing the need for emergency be-
havior intervention.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 10. OVERALL OPERATION
EVALUATION
40 TAC §749.2381, §749.2383
The new sections are adopted under Human Resources Code
(HRC), §40.0505 and Government Code, §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC,
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§749.2383. What data must be collected?
(a) Quarterly, you must collect, document, and review aggre-
gate numbers of emergency behavior interventions by type of interven-
tion with the exception of short personal restraints.
(b) This information must be reported to us quarterly.
(c) You must maintain the data for ve years.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Ofce of the Secretary of State on August 23, 2006.
TRD-200604601
ADOPTED RULES September 8, 2006 31 TexReg 7543
Gerry Williams
General Counsel
Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
SUBCHAPTER M. FOSTER HOMES:
SCREENINGS AND VERIFICATIONS
DIVISION 1. GENERAL REQUIREMENTS
40 TAC §§749.2401, 749.2403, 749.2405
The new sections are adopted under Human Resources Code
(HRC), §40.0505 and Government Code, §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC,
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 2. FOSTER HOME SCREENINGS
40 TAC §§749.2441, 749.2443, 749.2445, 749.2447,
749.2449, 749.2451
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§749.2441. Can I verify foster homes anywhere in the state?
(a) Each permit is limited to one DFPS region. We must ap-
prove an additional permit for each additional region.
(b) If you were licensed before January 1, 2007, you have ve
years from January 1, 2007, to comply with this requirement.
§749.2447. What information must I obtain for the foster home
screening?
You must obtain, document, and assess the following information about
a prospective foster home:
Figure: 40 TAC §749.2447
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 3. VERIFICATION OF FOSTER
HOMES
40 TAC §§749.2471, 749.2473, 749.2475, 749.2477,
749.2479, 749.2481, 749.2483, 749.2485, 749.2487, 749.2489,
749.2491, 749.2493
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§749.2471. What must I do to verify a foster home?
Verifying a foster home includes the following steps:
(1) Completing and documenting the requirements for
§749.2447 of this title (relating to What information must I obtain for
the foster home screening?);
(2) Completing and documenting the required interviews
as specied in §749.2449 of this title (relating to Whom must I inter-
view when conducting a foster home screening?);
(3) Obtaining the following:
(A) A oor plan of the home showing dimensions and
purposes of all rooms in the home and identifying indoor areas for chil-
dren’s use;
(B) A sketch or photo of the outside areas showing
buildings, driveways, fences, storage areas, gardens, recreation areas,
pools, ponds, or other bodies of water;
(C) An approved re inspection; and
(D) An approved health inspection.
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(4) Inspecting the home to ensure and document that the
home meets appropriate rules of this chapter, including:
(A) Tuberculosis screening, see §749.1417 of this title
(relating to Who must have a tuberculosis (TB) examination?);
(B) Subchapter K of this chapter (relating to Foster Care
Services: Daily Care and Problem Management; and
(C) Subchapter O of this title (relating to Foster Homes:
Health and Safety Requirements, Environment, Space and Equipment);
(5) If the home will provide treatment services, ensuring
that the home complies with the policies developed according to
§749.349 of this title (relating to What additional policies must I
develop for foster homes that provide treatment services?);
(6) If the home will provide a transitional living program,
ensuring the home complies with the policies developed according to
§749.351 of this title (relating to What policies must I develop for foster
parents who offer a transitional living program?);
(7) Evaluating all areas required for the foster home screen-
ing and verication, and make recommendations regarding the home’s
ability to work with children with respect to their age, gender, number
of children, and services to be provided;
(8) Obtaining from the child placement management staff
review and approval of the screenings, home study, and the recom-
mended verication of the home; and
(9) Issuing a verication certicate that species the:
(A) Name of the foster home;
(B) Foster home address and/or location;
(C) The foster home’s capacity, which includes the bi-
ological and adopted children of the caregivers who live in the foster
home, any children receiving foster or respite child-care, and children
for whom the family provides day care.
(D) The ages and gender(s) of children for which the
home is veried; and
(E) The types of services the foster home will provide.
§749.2473. What must I do to verify a foster home that another child-
placing agency has previously veried?
When a home has previously been veried by another agency, you may:
(1) Complete an entirely new screening and home study to
comply with the requirements in §749.2471 of this title (relating to
What must I do to verify a foster home?); or
(2) You may use the foster home screening and home study
the previous child-placing agency conducted as a basis for meeting the
requirement. You must update the information for every required sec-
tion. You must describe any changes from the previous information.
This verication will require you to:
(A) Conduct new interviews as specied in §749.2449
of this title (relating to Whom must I interview when conducting a
foster home screening?);
(B) Conduct new criminal history and central registry
background checks for foster home members, with results documented
in the foster home record. Homes transferring from one agency to an-
other, with children in care, may be veried by the receiving agency
prior to completion of background checks;
(C) Document current re and health inspections;
(D) Ensure that all appropriate household members
have had a tuberculosis screening as required in §749.1417 of this title
(relating to Who must have a tuberculosis (TB) examination?);
(E) Ensure that any unresolved deciencies have been
addressed;
(F) Conduct a new evaluation of all areas required for
the foster home screening and verication, and make recommendations
regarding the home’s ability to work with children with respect to their
age, gender, number of children, and services to be provided; and
(G) Obtain review and approval of the screening, home
study, and the recommended verication of the home by child place-
ment management staff.
§749.2475. To whom must I release information regarding a family
on which I previously conducted a foster home screening, pre-adoptive
home screening, post placement adoptive report, or home study?
(a) If background information is requested by a child-placing
agency conducting a foster home screening, pre-adoptive home screen-
ing, post placement adoptive report, or home study, then you must re-
lease any background information you have acquired through a previ-
ous foster home screening, pre-adoptive home screening, post place-
ment adoptive report, or home study.
(b) Background information must also be released to indepen-
dent contractors who are hired or required by the court to conduct a
foster home screening, pre-adoptive home screening, post placement
adoptive report, or home study.
(c) An agency must release the background information to the
requesting agency within 10 days after receiving the written request, in-
cluding generally informing the requesting agency of any unresolved
investigations and/or deciencies. After the resolution of the investiga-
tions and/or deciencies, the agency must release the remaining back-
ground information to the requesting agency within 10 days after the
resolution of the investigations and/or deciencies.
(d) Background information is any information that must be
obtained by §749.2447(23) of this title (relating to What information
must I obtain for the foster home screening?).
§749.2487. What are the requirements for an agreement that I have
with a foster home that I verify?
(a) You must sign a written agreement with each agency foster
home at the time that you verify the home. You and the foster home
must each have copies of the signed agreement. You must le a copy
in the agency home record.
(b) The agreement must specify the following:
(1) The foster parents’ responsibility for complying with
rules of this chapter;
(2) The nancial agreement between you and the foster
home;
(3) The foster home agrees not to admit a non-relative child
for 24-hour care from any source other than you;
(4) You have the right to remove the child from the home
at your discretion;
(5) You must consent to any discharge of a child from the
home;
(6) Visits by the child’s parents or relatives must be ar-
ranged through you;
(7) You are responsible for regular supervision of the foster
home;
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(8) The foster parents’ commitment to comply with your
policies regarding child care, discipline, supervision of children, and
children’s visits or trips away from the foster home; and
(9) The foster parents’ commitment to comply with your
policies about foster parents’ reports to you regarding foster children
and events or occurrences impacting the provision of foster care.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 4. TEMPORARY VERIFICATION
40 TAC §§749.2521, 749.2523, 749.2525
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 5. CAPACITY AND CHILD/CARE-
GIVER RATIO
40 TAC §§749.2551, 749.2553, 749.2555, 749.2557,
749.2559, 749.2561, 749.2563, 749.2565, 749.2567
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§749.2551. What is the maximum number of children a foster family
home may care for?
(a) A foster family home may care for up to six children, in-
cluding any biological and adopted children of the caregivers who live
in the foster home and any children receiving foster or respite child-
care, and children for whom the family provides day care.
(b) All adults in care must also be counted in the capacity of
the home per §749.2651 of this title (relating to May a foster home
accept adults into the home for care?).
§749.2553. What is the maximum number of children that a foster
group home may care for?
(a) A foster group home may care for up to 12 children, includ-
ing any biological and adopted children of the caregivers who live in
the foster home and any children receiving foster or respite child-care.
(b) All adults in care must also be counted in the capacity of
the home as specied in §749.2651 of this title (relating to May a foster
home accept adults into the home for care?).
§749.2555. How do I determine capacity?
Capacity of the home is based on the:
(1) Number of caregivers, and the age of the children in the
home and in placement;
(2) Services being provided and the needs of the children
in care;
(3) Amount of space available for children; and
(4) Bathroom accommodations in the home.
§749.2557. May a foster home exceed its veried capacity?
No. The maximum number of children in a foster home, including the
biological and adopted children of the caregivers who live in the foster
home, any children receiving foster or respite child-care, and children
for whom the family provides day care, must not exceed the capacity
stated on the home’s verication.
§749.2561. How many infants may a foster family home care for?
(a) A foster family home may only care for two infants at the
same time unless you place more than two infants in a home in order
to keep a single sibling group together.
(b) If the home cares for two infants or more according to sub-
section (a) of this section, it can only care for two additional children
under six years of age.
(c) These restrictions include the biological and adopted chil-
dren of the foster family, children in foster or respite child-care, and
children for whom the family provides day care.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Ofce of the Secretary of State on August 23, 2006.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 6. SUPERVISION
40 TAC §§749.2591, 749.2593, 749.2595, 749.2597, 749.2599
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§749.2593. What responsibilities does a caregiver have when super-
vising a child?
(a) The caregiver is responsible for:
(1) Knowing which children they are responsible for;
(2) Being aware of and accountable for each child’s on-go-
ing activity;
(3) Providing the level of supervision necessary to ensure
each child’s safety and well being, including auditory and/or visual
awareness of each child’s on-going activity as appropriate;
(4) Being able to intervene when necessary to ensure each
child’s safety; and
(5) Not performing tasks that clearly impede the care-
giver’s ability to supervise and interact with the children while
being responsible for the supervision of the children and meet any
service-planning requirement regarding supervision of any child.
(b) In deciding how closely to supervise a child, the caregiver
must take into account:
(1) The child’s age;
(2) The child’s individual differences and abilities;
(3) The indoor and outdoor layout of the home;
(4) Surrounding circumstances, hazards, and risks; and
(5) The child’s needs, including the physical, mental, emo-
tional, and social.
(c) Caregivers counted in the child/caregiver ratio must:
(1) Be aware of the children’s habits, interests, and any spe-
cial needs;
(2) Provide a safe environment;
(3) Cultivate developmentally appropriate independence in
children through planned but exible program activities;
(4) Positively reinforce children’s efforts and accomplish-
ments;
(5) Ensure continuity of care for children by sharing with
incoming caregivers information about each child’s activities during
the previous shift and any verbal or written information or instructions
given by the parent or other professionals; and
(6) Implement and follow the children’s service plans.
(d) Caregivers that supervise a child receiving treatment ser-
vices must maintain progress notes for the child, at a frequency deter-
mined by the service planning team. Caregivers must sign and date
each progress note at the time the progress note is completed. Progress
notes must be available for Licensing staff to review.
§749.2595. May I use a video camera to supervise a child in the
child’s bedroom?
(a) Video cameras may be used to supervise infants and tod-
dlers.
(b) Video cameras may not be used to supervise children, other
than infants and toddlers, unless the:
(1) Parent, or other person legally authorized to consent,
consents to the use of the video camera; and
(2) Child:
(A) Is younger than ve years old;
(B) Has primary medical needs; or
(C) Has a service plan that permits the use for purposes
of reducing risks of sexually offensive behavior, physical aggression,
or other behaviors identied as requiring heightened supervision, such
as night terrors, sleepwalks, or resides in a bedroom with such a child.
You must document the justication for the video camera in the child’s
service plan, and the child must have other accessible and reasonable
locations where he may change his clothing in private.
(c) Video cameras may not be used to tape the child, and im-
ages may not be accessible except to the foster home’s caregivers.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 7. RESPITE CHILD-CARE
SERVICES
40 TAC §§749.2621, 749.2623, 749.2625, 749.2627,
749.2629, 749.2631, 749.2633, 749.2635
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
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the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§749.2621. What are respite child-care services?
(a) Respite child-care services are a planned alternative
24-hour care that has the purpose of providing relief to the child’s
primary caregiver.
(b) For the purposes of this chapter, respite child-care place-
ment is a placement that lasts more than 72 hours. The placement of a
child in a home for less than 72 hours is not respite child-care.
§749.2623. What must occur before I place a child for respite child-
care services?
You must notify the child’s parent before placing the child in respite
child-care services.
§749.2625. What information regarding the child must I share with
the respite child-care services provider?
To ensure continuity of care, you must share the following information
with the respite child-care services provider before placing the child in
the home:
(1) Specic needs of a child, including:
(A) All psychiatric or medical treatment currently being
provided;
(B) Medication regimen and medication instructions;
(C) Authorization for medical treatment; and
(D) Any other needs of a child that should be addressed
by the respite child-care services provider;
(2) Non-routine events taking place in the life of the child;
(3) Emergency contact information, including the:
(A) Child’s physician(s);
(B) Child’s parent; and
(C) Agency’s telephone number; and
(4) The child’s history that may affect the provider’s ability
to provide care for the child, including:
(A) Background of abuse and/or neglect;
(B) Physical aggression or sexual behavior problems;
(C) Fire setting;
(D) Maiming or killing animals;
(E) Suicidal ideations and attempts; and
(F) Run-away behaviors.
§749.2627. What must occur before one of my foster homes accepts
a child for respite child-care service?
(a) You must approve each occurrence of respite child-care
services in your homes. Respite child-care services must not be pro-
vided if it could be detrimental to the child.
(b) Your child placement management staff must determine
that the respite placement will not cause a conict in care for any child
that you have already placed in the foster home. The record of the
foster home providing respite child-care services must include docu-
mentation of this determination.
§749.2629. In addition to the requirements of this division, what re-
quirements of this chapter apply to respite child-care services that a
foster home provides?
You and the foster home providing respite child-care must meet all re-
quirements of the applicable rules of this chapter for all children in
care, including children admitted for respite child-care services. This
includes compliance with capacity and child/caregiver ratios and su-
pervision rules.
§749.2631. How long may a child be in respite child-care services?
(a) With the exception of subsection (b) of this section, a child
may be in respite child-care services for 14 consecutive days or 40 days
each year.
(b) A respite child-care placement that is made because a
child’s foster home is under investigation for abuse or neglect does not
count toward nor is it limited by the time frames noted in subsection (a)
of this section. However, these placements are limited to a maximum
of 60 days.
(c) If a child needs respite child-care services for more than
14 consecutive days or more than 60 days for an abuse or neglect in-
vestigation, this is considered a new placement and will not be respite
child-care.
(d) When a child nishes a respite child-care placement, he
may not return to respite child-care services for at least 10 days.
(e) Respite child-care must not be used if it could be detrimen-
tal to the child.
§749.2633. How frequently may a foster home provide respite child-
care services?
(a) The home may not provide respite child-care services for
more than:
(1) 14 consecutive days; or
(2) 60 days annually.
(b) A respite child-care placement that is made because a
child’s foster home is under investigation for abuse or neglect does not
count toward nor is it limited by the time frames noted in subsection (a)
of this section. However, these placements are limited to a maximum
of 60 days.
(c) This rule does not apply to foster homes that exclusively
provide respite child-care services.
§749.2635. May I place a child for respite child-care services in a
home that Licensing does not regulate?
You may place a child for respite child-care services in a home that
meets the requirements of the exemption set forth in §745.117(6) of
this title (relating to Which programs of limited duration are exempt
from Licensing regulation?).
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Ofce of the Secretary of State on August 23, 2006.
TRD-200604622
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Gerry Williams
General Counsel
Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 8. AGENCY--FOSTER FAMILY
RELATIONSHIPS
40 TAC §§749.2651, 749.2653, 749.2655
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§749.2651. May a foster home accept adults into the home for care?
(a) Foster homes may accept adults into the home for care if
the adult:
(1) Is related to the foster family;
(2) Is a client in the Department of Aging and Disability
Services, Community Based Services Program; or
(3) Meets one of the requirements of §749.1105 of this title
(relating to May I admit a young adult into your care?).
(b) Adults in care must be counted in the capacity of the home.
§749.2653. What are the requirements for an unrelated adult to re-
side in a foster home?
(a) Before a foster home may add a new member to the house-
hold:
(1) The home must notify you of the potential new member
of the household;
(2) The home must comply with requirements specied
in Subchapter F of Chapter 745 of this title (relating to Background
Checks) and §749.1417 of this title (relating to Who must have a
tuberculosis (TB) examination?); and
(3) You must evaluate the effect that the adult will have
on the foster children in the home. Your evaluation must include the
following considerations:
(A) The needs of the foster children in care;
(B) The impact the adult will have in the foster family
and for the foster children; and
(C) Whether the change in household will conict with
the children’s best interest.
(b) You must document the following in the foster home
record:
(1) The results of the background check and the tuberculo-
sis screening;
(2) Your evaluation; and
(3) The approval of the child placement management staff.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
SUBCHAPTER N. FOSTER HOMES:
MANAGEMENT AND EVALUATION
40 TAC §§749.2801, 749.2803, 749.2805, 749.2807,
749.2809, 749.2811, 749.2813, 749.2815, 749.2817, 749.2819,
749.2821, 749.2823, 749.2825
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§749.2803. What changes affect the conditions of a foster home’s ver-
ication?
(a) Changes that affect the conditions of a foster home’s veri-
cation include a change in the:
(1) Name of the foster home;
(2) Foster home’s address and/or location;
(3) Foster home’s capacity, as determined by the capacity
requirements in §749.2557 of this title (relating to May a foster agency
home exceed its veried capacity?);
(4) Ages and gender(s) of children for which the home is
veried;
(5) The types of services the foster home will provide; or
(6) The composition of the family or home.
(b) A verication certicate is only valid for the address and/or
location indicated on the verication certicate. A new or temporary
verication must be issued prior to a foster home’s change in address
or location.
§749.2815. How often must I have supervisory visits with the foster
home?
(a) You must have supervisory visits:
(1) In the foster home at least quarterly;
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(2) With both foster parents, if applicable, at least once ev-
ery six months; and
(3) With all household members at least once every year.
(b) At least one supervisory visit per year must be unan-
nounced.
(c) You must document each visit in the home’s record. The
documentation must include specic rules evaluated, results of the
evaluation, deciencies found, plans for achieving compliance, and
plans for follow-up to ensure compliance was achieved.
§749.2817. Must I monitor and have supervisory visits with a foster
home where no children are placed?
(a) You must maintain all monitoring and supervisory require-
ments if the home is available for placements.
(b) If you place the home on inactive status, you do not have
to monitor the home or have supervisory visits.
§749.2823. Are background checks required on homes that are on
inactive status?
Background checks are not required for homes that are on inactive sta-
tus. If the home is taken off of inactive status and it has been more
than two years since the last background check for any person(s) at the
home for whom a check is required, the background check(s) must be
requested before a child or children can be placed in the home.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
SUBCHAPTER O. FOSTER HOMES:
HEALTH AND SAFETY REQUIREMENTS,
ENVIRONMENT, SPACE AND EQUIPMENT
DIVISION 1. HEALTH AND SAFETY
40 TAC §§749.2901, 749.2903, 749.2905, 749.2907,
749.2909, 749.2911, 749.2913, 749.2915, 749.2917
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§749.2903. Who must conduct re and health inspections at a foster
home?
(a) All foster homes are required to obtain re and health in-
spections. The requirements related to re and health inspections are
as follows:
(1) You must explore all available resources, city, county,
and local governments to determine whether there is any local authority
to conduct health and re inspections. You must document all contacts
with the date, name of person contacted, and the person’s response to
the request to complete an inspection.
(2) If no local authority exists to complete a re inspection
for the home, you must request that the state Fire Marshal’s Ofce
to do the inspection. If no local authority exists to complete a health
inspection for the home, you must request a health inspection from the
Department of State Health Services.
(3) If, after exploring and documenting all efforts to obtain
a local or state re inspection for a home, you cannot obtain a re
inspection, you may use our Fire Prevention Checklist form.
(4) If, after exploring and documenting all efforts to obtain
a local or state health inspection for a home, you cannot obtain a health
inspection, you may use our Environmental Health Checklist form.
(b) Once you document that there is no entity to conduct a
health and/or re inspection in a particular area, you may use that doc-
umentation for any foster home veried by you in that area. A copy of
the documentation must be on le in each foster home record to which
the documentation applies.
(c) Documentation that there is no entity to complete a health
and/or re inspection in a particular area is valid for one year.
§749.2905. How often must re and health inspections be conducted
at a foster home?
(a) Unless otherwise stated in the report, a re or health in-
spection report obtained from a local or state re or health authority is
current for:
(1) One year for a foster group home; and
(2) Two years for a foster family home.
(b) If you use a DFPS checklist for a foster home’s re or
health inspection, the checklist is current for one year.
§749.2911. How must smoke detectors be installed and maintained
at a foster home?
Smoke detectors must be installed and maintained according to the
manufacturer’s instructions, or in compliance with the state or local
re inspector’s instructions.
§749.2915. Where must a foster home store dangerous tools and
equipment?
A foster home must store dangerous tools and equipment, such as
hatchets, saws, and axes, so they are inaccessible to children. Children
may use these tools and equipment with caregiver supervision, as
appropriate based on the child’s age, maturity, and treatment issues.
§749.2917. What are the requirements for animals that are present at
a foster home?
(a) Caregivers must keep the home and premises free of stray
animals.
(b) The foster home must not allow children to play with stray
animals or other animals that could be dangerous.
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(c) Any animals on the premises of a home must be kept free
of disease. Animals must be vaccinated and treated as recommended
by a licensed veterinarian. The caregivers must have documentation at
the home showing that dogs, cats, and ferrets have been vaccinated as
required by Texas Health and Safety Code, Chapter 826. If the foster
home chooses to have animals on the premises, it must ensure that the
animals do not create health problems or a health risk for children.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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DIVISION 2. TOBACCO USE
40 TAC §749.2931
The new section is adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new section implements HRC, §42.042.
§749.2931. What policies must I enforce regarding tobacco prod-
ucts?
(a) A child may not use or possess tobacco products.
(b) Caregivers and other adults may only smoke tobacco prod-
ucts outside.
(c) No one may smoke tobacco products in a motor vehicle
while transporting children in care.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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For further information, please call: (512) 438-3437
DIVISION 3. WEAPONS, FIREARMS,
EXPLOSIVE MATERIALS, AND PROJECTILES
40 TAC §§749.2961, 749.2963, 749.2965, 749.2967
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§749.2961. Are weapons, rearms, explosive materials, and projec-
tiles permitted in a foster home?
(a) Generally, weapons, rearms, explosive materials, and
projectiles (such as darts or arrows), are permitted, however, there are
some specic restrictions:
(1) Weapons, rearms, explosive materials, and projectiles
are not permitted at a foster home providing treatment services unless
one of the foster parents is employed as a law enforcement ofcial;
(2) If you allow weapons, rearms, explosive materials,
projectiles, or toys that explode or shoot, you must develop a policy
identifying specic precautions to ensure children do not have unsu-
pervised access to them, including locked storage and separate locked
storage for the weapons and ammunition;
(3) You must determine it is appropriate for a child receiv-
ing only child-care services to use the weapons, rearms, explosive
materials, projectiles, or toys that explode or shoot; and
(4) No child may use a weapon, rearm, explosive mate-
rial, projectile, or toy that explodes or shoots, unless the child is di-
rectly supervised by a qualied adult.
(b) Your policies must require foster parents to notify you if
there is a change in the type of or an addition to weapons, rearms,
explosive materials, or projectiles.
§749.2967. May a caregiver transport a child in a vehicle where
rearms, other weapons, explosive materials, or projectiles are
present?
(a) A caregiver may not transport a child in a vehicle where a
handgun is present, unless the handgun has been issued to the caregiver
as part of that person’s employment as a law enforcement ofcial.
(b) A caregiver may transport a child in a vehicle where
rearms (not handguns), other weapons, explosive materials, or
projectiles are present if:
(1) The child is only receiving child-care services;
(2) All rearms are not loaded; and
(3) The rearms, other weapons, explosive materials, or
projectiles are inaccessible to the child.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Ofce of the Secretary of State on August 23, 2006.
TRD-200604627
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For further information, please call: (512) 438-3437
DIVISION 4. SPACE AND EQUIPMENT
40 TAC §§749.3021, 749.3023, 749.3025, 749.3027,
749.3029, 749.3031, 749.3033, 749.3035, 749.3037, 749.3039,
749.3041
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§749.3021. How much space must bedrooms used by foster children
have?
(a) A bedroom must have at least 40 square feet of space for
each occupant and no more than four occupants per bedroom are per-
mitted, even if the square footage of the room would accommodate
more than four occupants. The four occupants restriction does not ap-
ply to children receiving treatment services for primary medical needs.
(b) Single occupant bedrooms must have at least 80 square feet
of oor space.
(c) The oor space requirement must not include closets or
other alcoves.
(d) Floor space must be space that children can use for daily
activities.
(e) If a foster home was veried before January 1, 2007, then
a foster home is exempt from the maximum bedroom occupancy re-
quirement until:
(1) The foster family moves to a new home;
(2) The foster home is structurally altered by adding a new
room; or
(3) The foster home’s verication is no longer valid.
§749.3035. What bathroom accommodations must a home have?
(a) A foster home must have one lavatory, one tub or shower,
and one toilet for every eight household members. A foster home ver-
ied before January 1, 2007, is exempt from this requirement until it
is no longer veried by the agency under which it is currently veried,
or it makes structural changes to the home by adding additional bath-
rooms.
(b) All lavatories, tubs, and showers must have hot and cold
running water.
(c) For foster homes that care for primary medical needs chil-
dren, the child’s bedroom and the child’s bathroom must be located on
the same oor. A foster home veried before January 1, 2007, is ex-
empt from this requirement until it is no longer veried by the agency.
(d) Bathrooms must allow for privacy.
§749.3039. What are the requirements for outdoor recreation space
and equipment?
(a) Equipment must not have openings, angles, or protrusions
that can entangle a child’s clothing or entrap a child’s body or body
parts.
(b) Equipment must be securely anchored according to manu-
facturer’s specications to prevent collapsing, tipping, sliding, moving,
or overturning.
(c) Climbing equipment, swings, and slides must not be in-
stalled over asphalt or concrete.
(d) Equipment must be appropriate, cleaned, maintained, and
repaired.
(e) Trampolines may not be used as play or recreational equip-
ment.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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DIVISION 5. NUTRITION AND FOOD
PREPARATION
40 TAC §§749.3061, 749.3063, 749.3065, 749.3067,
749.3069, 749.3071, 749.3073, 749.3075, 749.3077, 749.3079,
749.3081
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§749.3061. What are the requirements for feeding children in care?
(a) Caregivers must give children food of adequate quality
and in sufcient quantity to supply the nutrients necessary for proper
growth and development.
(b) Caregivers must feed an infant whenever the infant is hun-
gry.
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(c) Caregivers must provide a toddler or school age child with
three meals and at least one snack a day.
(d) No more than 14 hours may pass between the last meal or
snack of the day and the availability of the rst meal the following day.
§749.3063. What types of food and water must caregivers provide
children?
(a) Caregivers must provide a child with food that is:
(1) Of adequate variety, quality, and in sufcient quantity
to supply the nutrients needed for proper growth and development ac-
cording to the United States Department of Agriculture guidelines; and
(2) Appropriate for the child’s age and activity level.
(b) Caregivers must not serve a child nutrient concentrates and
supplements, such as protein powders, liquid protein, vitamins, miner-
als, and other nonfood substances in lieu of food to meet the child’s
daily nutritional need, except with written instructions from a licensed
health-care professional.
(c) Caregivers must ensure drinking water is always available
to each child and is served in a safe and sanitary manner. Children
must be well hydrated and must be encouraged to drink water during
physical activity and in warm weather.
§749.3069. May caregivers offer a child in care different food choices
than what the family is eating?
(a) A caregiver must offer a child in care the same food choices
that other children in the home are offered, unless medically contraindi-
cated for the child.
(b) A caregiver must offer a child in care food choices that are
at least comparable to what the adults in the home are eating, unless
medically contraindicated for the child.
§749.3073. What are the nutrition requirements for a child with pri-
mary medical needs?
(a) Caregivers must feed a child with primary medical needs
according to his medical and developmental needs.
(b) A licensed physician must prescribe tube feeding. A dieti-
cian or physician must plan the diet that the physician prescribes.
(c) Children must eat in an upright position unless the service
planning team’s recommendations are to the contrary.
§749.3075. What food service practices must caregivers use for chil-
dren receiving treatment services for primary medical needs or mental
retardation?
(a) Food service practices for children receiving treatment ser-
vices for primary medical needs or mental retardation, including non-
mobile children, must encourage self-help and development.
(b) A toddler or older child must eat or be fed in the dining
area, unless the service planning team’s recommendations are to the
contrary.
(c) Infants must be held during feedings, unless the service
planning team’s recommendations are to the contrary.
§749.3077. What are the requirements for tube-feeding formula?
(a) A registered or licensed dietician, physician, or a registered
nurse must ensure and document that the caregiver that prepares for-
mula is adequately trained and has demonstrated competency in prepar-
ing the formula.
(b) Tube-feeding formulas must supply the recommended di-
etary allowance for each child.
(c) Caregivers must prepare and store the formula:
(1) According to directions; or
(2) As prescribed by a health-care professional.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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DIVISION 6. TRANSPORTATION
40 TAC §§749.3101, 749.3103, 749.3105, 749.3107,
749.3109, 749.3111
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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DIVISION 7. SWIMMING POOLS, BODIES OF
WATER, SAFETY
40 TAC §§749.3131, 749.3133, 749.3135, 749.3137,
749.3139, 749.3141, 749.3143, 749.3145, 749.3147, 749.3149
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
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§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§749.3133. What are the requirements for a pool at a foster home?
(a) The caregivers must inform children about house rules for
use of the pool and appropriate safety precautions. Adult supervision
and monitoring of safety features must be adequate to protect children
from unsupervised access to the pool.
(b) The swimming pool must be built and maintained accord-
ing to the standards of the Department of State Health Services and any
other applicable state or local regulations.
(c) A fence or wall that is at least four feet high must enclose
the pool area. The fence must be well constructed and be installed
completely around the pool area. A foster home that you veried be-
fore January 1, 2007, has one year from that date to comply with this
requirement. Caregivers must continue to prevent children’s unsuper-
vised access to the pool.
(d) Fence gates leading to the outdoor pool area must be self-
closing and self-latching. Gates must be locked when the pool is not
in use. Keys to open the gate must not be accessible to children under
the age of 16 years old or children receiving treatment services.
(e) Doors that lead from the home to the pool area must have a
lock that only adults or children over 10 years old can reach. The lock
must be completely out of the reach of children younger than 10 years
old.
(f) Furniture, equipment, or large materials must not be close
enough to the pool area for a child to use them to scale the fence or
release a lock.
(g) At least two life-saving devices must be available, such as
a reach pole, backboard, buoy, or a safety throw bag with a brightly
colored buoyant rope or throw line. One additional life-saving device
must be available for each 2,000 square feet of water surface, so a pool
of 2,000 square feet would require three life saving devices.
(h) Drain grates must be in place, in good repair, and capable
of being removed only with tools.
(i) Caregivers must be able to clearly see all parts of the swim-
ming area when supervising activity in the area.
(j) The bottom of the pool must be visible at all times.
(k) Pool covers must be completely removed prior to pool use.
(l) An adult must be present who is able to immediately turn
off the pump and ltering system when any child is in the pool.
(m) Pool chemicals and pumps must be inaccessible to all chil-
dren.
(n) Machinery rooms must be locked to keep children out.
(o) An aboveground pool must:
(1) Have a barrier that prevents a child’s access to the pool;
(2) Be inaccessible to children when it is not in use; and
(3) Meet all other pool safety requirements specied in this
subchapter.
§749.3137. What are the child/adult ratios for swimming activities?
(a) The maximum number of children one adult can supervise
during swimming activities is based on the age of the youngest child in
the group and is specied in the following chart:
Figure: 40 TAC §749.3137(a)
(b) In addition to meeting the required swimming child/adult
ratio listed in subsection (a) of this section, if four or more children are
engaged in swimming activities, then there must be at least two adults
to supervise the children.
(c) When a child who is non-ambulatory or who is subject to
seizures is engaged in swimming activities, you must assign one adult
to that one child. This adult must be in addition to any lifeguard on
duty in the swimming area. You do not have to meet this requirement
if a licensed physician writes orders in which the physician determines
that the child:
(1) Is at low risk of seizures and that special precautions
are not needed; or
(2) Only needs to wear an approved life jacket while swim-
ming and additional special precautions are not needed.
(d) A lifeguard who is supervising the area where the children
are swimming may be counted in the child/adult ratio.
(e) The ratios in subsection (a) of this section do not include
children over the age of 12 years old who are procient swimmers,
however you must still comply with the child/caregiver ratios required
in §749.2559 of this title (relating to How do I determine the child/care-
giver ratio for a foster family home?) or §749.2563 of this title (relating
to How do I determine child/caregiver ratio for a foster group home?).
§749.3145. What are the safety requirements for wading pools?
Wading/splashing pools (less than two feet of water) must be:
(1) Stored out of children’s reach, when not in use;
(2) Drained at least daily; and
(3) Stored, so it does not hold water.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
SUBCHAPTER P. FOSTER-ADOPTIVE
HOMES AND LEGAL RISK PLACEMENTS
DIVISION 1. VERIFICATION OF
FOSTER-ADOPTIVE HOMES
40 TAC §749.3201, §749.3203
The new sections are adopted under Human Resources Code
(HRC), §40.0505 and Government Code, §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
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the Department of Family and Protective Services; and HRC,
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 2. LEGAL RISK PLACEMENTS
40 TAC §749.3221
The new section is adopted under Human Resources Code
(HRC), §40.0505 and Government Code, §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC,
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new section implements HRC, §42.042.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437




The new section is adopted under Human Resources Code
(HRC), §40.0505 and Government Code, §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC,
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new section implements HRC, §42.042.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 2. ADOPTION SERVICE PLAN
40 TAC §§749.3321, 749.3323, 749.3325, 749.3327
The new sections are adopted under Human Resources Code
(HRC), §40.0505 and Government Code, §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC,
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§749.3323. What must an adoption service plan include?
(a) The service plan must address:
(1) The needs of the birth parents (unless parental rights
have been relinquished or involuntarily terminated), the fetus or child,
and the adoptive family; and
(2) Any other issue that impacts the adoption.
(b) The adoptive family becomes part of the service plan when
matched with a child, or with a birth parent and fetus. You do not have
to develop separate service plans for adoptive families that do not have
a completed home study.
(c) The plan must include specic strategies to meet the needs
and issues identied, and an estimate of the time required to consum-
mate the adoption. You must inform the birth parents (unless parental
rights have been relinquished or involuntarily terminated) and adoptive
parents of the services you provide.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 3. PREPARATION FOR ADOPTION
40 TAC §§749.3341, 749.3343, 749.3345, 749.3347,
749.3349, 749.3351, 749.3353
The new sections are adopted under Human Resources Code
(HRC), §40.0505 and Government Code, §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC,
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§749.3343. What does preparing a child for adoption include?
(a) You must base your preparation on the child’s needs and
level of understanding.
(b) Preparation must include helping the child to:
(1) Know and understand his history;
(2) Understand the difference between biological, foster,
and adoptive parents;
(3) Express hopes and fears about adoption, including fears
of disruption;
(4) Separate from people he is close to, and grieve their
loss;
(5) Form new attachments; and
(6) As appropriate, make a plan for contact with siblings,
other family members, and/or other signicant persons.
(c) You must document preparation activities in the child’s
record.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 4. PLACEMENT REQUIREMENTS
40 TAC §749.3371, §749.3373
The new sections are adopted under Human Resources Code
(HRC), §40.0505 and Government Code, §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC,
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§749.3371. What are the requirements for a child to visit the adoptive
family prior to placement?
(a) Except in the case of children one month old and younger,
a child must have at least one pre-placement visit with the adoptive
family prior to placement. You must base the length, location, and
number of visits on the age, development, and needs of the child.
(b) You must schedule these visits over a period of time that
ensures that both the child and the adoptive family have adequate time
to prepare for the placement. The period of time should be based on
the age and developmental needs of the child.
(c) The planning for the pre-placement visits must include the
child, if applicable, the foster parents, and the adoptive parents.
(d) You must document the plan for pre-placement visits. Your
child placement management staff must approve the plan before visits
are initiated.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 5. REQUIRED INFORMATION
40 TAC §§749.3391, 749.3393, 749.3395
The new sections are adopted under Human Resources Code
(HRC), §40.0505 and Government Code, §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC,
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
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§749.3391. What information must I compile for a child I am consid-
ering for adoptive placement?
(a) As part of the Health, Social, Educational, and Genetic His-
tory report, you must compile the following information for a child you
are considering for adoption placement:
Figure: 40 TAC §749.3391(a)
(b) In addition, you must document the following in the child’s
record:
Figure: 40 TAC §749.3391(b)
§749.3395. What information must I provide the adoptive parents
prior to or at the time of adoptive placement?
(a) The agency must discuss information about the child and
his birth parents with the prospective adoptive parents.
(b) According to the Texas Family Code §162.006, you must
inform the prospective adoptive parents of their right to examine the
records and other information relating to the history of the child.
(c) The written information provided to the prospective adop-
tive parents must be edited to protect any condential information.
(d) You must provide the prospective adoptive parents infor-
mation about the DFPS adoption assistance programs if the family may
be eligible for such assistance.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 6. POST-PLACEMENT
SUPERVISION
40 TAC §§749.3421, 749.3423, 749.3425, 749.3427,
749.3429, 749.3431
The new sections are adopted under Human Resources Code
(HRC), §40.0505 and Government Code, §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC,
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§749.3425. What are the requirements for post-placement contacts
with the adoptive family and child?
(a) You must have face-to-face contacts with the child and
adoptive parents, as follows:
Figure: 40 TAC §749.3425(a)
(b) Contacts not in the home may be in your ofce or another
location that allows you enough privacy to counsel with the adoptive
family and evaluate the placement.
(c) After the rst six months of placement, you must have at
least quarterly face-to-face contacts in the adoptive home with the en-
tire adoptive family until the adoption decree is entered.
(d) Contacts must be documented and reviewed by child place-
ment management staff.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 7. POST-ADOPTION SERVICES
40 TAC §§749.3461, 749.3463, 749.3465
The new sections are adopted under Human Resources Code
(HRC), §40.0505 and Government Code, §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC,
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§749.3461. Must I offer counseling services after the adoption is con-
summated?
(a) You must offer counseling services to the adoptive child
and adoptive parents after the adoption is consummated.
(b) You may offer these services through your agency or an
outside counseling resource.
§749.3463. If supplemental information concerning birth parents
subsequently comes to my attention, what are my responsibilities?
(a) You must make reasonable efforts to inform the adoptive
parents and/or an adult adoptee, in writing, about supplemental med-
ical, psychological, or psychiatric information, including developing
genetic conditions, terminal illnesses, or death of a birth parent, that
subsequently comes to your attention. You must document the infor-
mation provided, the date and method of providing the information,
and the names of the persons receiving the information.
(b) When an adoptive placement is made, you must tell older
adopted children and adoptive parents that you will communicate the
information in subsection (a) of this section to them provided that they
ADOPTED RULES September 8, 2006 31 TexReg 7557
keep you informed of their whereabouts. You must document when
you gave this information to the child and to adoptive parents.
(c) When you receive information on the identied topic, you
must, at a minimum:
(1) Write the adoptive parents and/or adult adoptee at the
last known address;
(2) If the letter is returned to you as undeliverable, check
the telephone directory or Internet search for the city where the adop-
tive parents and/or adult adoptee were last known to be living;
(3) If this action does not locate the adoptive parents and/or
adult adoptee, check the record for contact information on family mem-
bers or others who may have knowledge of the adoptive parents and/or
adult adoptee’s whereabouts and attempt to contact these persons and
obtain forwarding information; and
(4) Document your attempts to locate the adoptive parents
and/or adult adoptee.
§749.3465. What must I do when an adoptee requests his adoption
record?
(a) According to Texas Family Code §162.006, you must pro-
vide to the adult adoptee a copy of the adoption report that has been
edited to protect any condential information.
(b) If the adoptee is younger than 18 years of age, the request
for the information must come from or must include the written consent
of the adoptee’s adoptive parents or managing conservator.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
SUBCHAPTER R. ADOPTION SERVICES:
BIRTH PARENTS
DIVISION 1. BIRTH PARENT PREPARATION
40 TAC §749.3501, §749.3503
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§749.3501. What information must I provide to birth parents who
contact me for services?
(a) Upon establishing a formal relationship with birth parents,
you must provide the following information to them in writing:
(1) Alternatives and options to adoption that your policies
do not oppose;
(2) The services you provide, including counseling and
post-adoption services;
(3) Adoption registries;
(4) Legal rights and responsibilities of both birth parents in
regard to:
(A) Relinquishment of parental rights;
(B) Waivers of Interest;
(C) Afdavit of status;
(D) Termination of parental rights;
(E) Designating the father of a child as "unknown"
based on legal requirements; and
(F) Paternity registry requirements; and
(5) Any assistance available through the agency to meet
housing, medical, and prenatal care and other needs;
(b) You must provide and discuss this information to birth par-
ents in a language that they understand; and
(c) You must document the:
(1) Date the information was shared; and
(2) Agency staff that shared the information.
§749.3503. What are the requirements for contacting birth parents
that become my clients?
(a) Child placement staff must have at least:
(1) Two face-to-face contacts with birth parents prior to the
relinquishment of parental rights over a period of two or more days. At
least one interview must be held after the birth of the child. If face-to-
face contact with the birth father is not feasible, you must document
justication for contacts that are not face-to-face; and
(2) Except in cases of relinquishment or involuntary termi-
nation of parental rights, quarterly contact with birth parents prior to
placement of the child.
(b) If the contacts required in subsection (a) of this section can-
not be made, you must document that you have exercised reasonable
efforts to locate the absent parent, and you must document why the
contacts could not be made.
(c) Contacts must assist birth parents to:
(1) Understand their feelings regarding relinquishing the
child for adoption;
(2) Understand the long range implications of relinquish-
ing the child for adoption;
(3) Freely make a choice regarding relinquishing the child
to the agency for adoption;
(4) Insure that birth parents are not pressured to make a
decision to place their child for adoption;
(5) Obtain information from birth parents about their ex-
pectations for adoptive placement, if placement is chosen, and the de-
gree and type of involvement, if any, they desire with adoptive family;
and
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(6) Obtain the required Health, Social, Educational, and
Genetic History Report (HSEGH).
(d) The following topics must be discussed with the birth par-
ents:
(1) Preparation for childbirth, when applicable;
(2) Relinquishment or waiver of parental rights;
(3) Termination of parental rights; and
(4) Counseling in regard to separation, loss, and grief is-
sues.
(e) Staff providing the service must document all contacts with
birth parents.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 2. TERMINATION OF PARENTAL
RIGHTS
40 TAC §749.3521, §749.3523
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§749.3523. What specic information must I obtain from birth par-
ents that voluntarily relinquish their parental rights?
A parent who signs an afdavit of voluntary relinquishment of parental
rights regarding a biological child must also prepare a medical history
report form that we issue as required by §161.1031 of the Texas Family
Code. If the child is:
(1) In the managing conservatorship of Child Protective
Services, DFPS must maintain the form and make it available to per-
sons with whom the child is placed; and
(2) Placed for private adoption through a licensed child-
placing agency, that agency must maintain the form.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 3. POST ADOPTION SERVICES
40 TAC §749.3571, §749.3573
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§749.3573. What are the requirements to provide information about
the child to birth parents after the adoption is consummated?
(a) You must make reasonable efforts to inform birth parents,
in writing, about developing genetic conditions, terminal illness, or
death of the biological child that comes to your attention.
(b) At the time the adoption placement is made, you must tell
birth parents that you will communicate the information in subsection
(a) of this section to them provided that they keep you informed of their
whereabouts.
(c) When you receive information on the identied topics, you
must document your attempts to locate the birth parents, the informa-
tion provided, the date and method of providing the information, and
the names of the persons receiving the information.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
SUBCHAPTER S. ADOPTION SERVICES:
ADOPTIVE PARENTS
DIVISION 1. ADOPTIVE APPLICANT
PREPARATION
ADOPTED RULES September 8, 2006 31 TexReg 7559
40 TAC §749.3601
The new section is adopted under Human Resources Code
(HRC), §40.0505 and Government Code, §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC,
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new section implements HRC, §42.042.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 2. PRE-ADOPTIVE HOME
SCREENING
40 TAC §§749.3621, 749.3623, 749.3625, 749.3627,
749.3629, 749.3631, 749.3633
The new sections are adopted under Human Resources Code
(HRC), §40.0505 and Government Code, §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC,
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§749.3621. What is a pre-adoptive home screening?
A pre-adoptive home screening contains documentation of the follow-
ing:
(1) Interviews with adoption applicants, their families, and
collateral contacts as necessary;
(2) Information obtained through review of documents, re-
ports, and inspections;
(3) Assessment of the information obtained to determine
whether applicants meet the requirements for approval as adoptive fam-
ilies;
(4) Evaluation of the information obtained in order to make
recommendations about the family’s capacity for adoption, including
the age, number, sex, and special needs of the children the family has
the capacity to parent;
(5) Assessment of basic care and safety issues, including
safety of the environment of the adoptive home; and
(6) Review and approval by child placement management
staff, including the ages and gender(s) of the children for whom the
home is approved, the special needs of the children for whom the home
is approved, and the approved capacity of the home.
§749.3623. What information must I obtain for the adoptive home
screening?
You must obtain, document, and assess the following information about
a prospective adoptive home:
Figure: 40 TAC §749.3623
§749.3629. What are the requirements for visiting the home during
an adoptive home screening?
(a) Unless the child is already placed in the home for foster
care, you must visit the home when all members of the household are
present.
(b) You must document in the record the date, persons present,
their relationship to the prospective adoptive family, and observations
made during the visit.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 3. BASIC CARE AND SAFETY
REQUIREMENTS
40 TAC §749.3661, §749.3663
The new sections are adopted under Human Resources Code
(HRC), §40.0505 and Government Code, §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC,
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Ofce of the Secretary of State on August 23, 2006.
TRD-200604646
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Gerry Williams
General Counsel
Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 4. PRE-PLACEMENT
REQUIREMENTS
40 TAC §749.3691, §749.3693
The new sections are adopted under Human Resources Code
(HRC), §40.0505 and Government Code, §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC,
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 5. PRE-ADOPTION CONSUMMA-
TION ACTIVITIES
40 TAC §§749.3721, 749.3725, 749.3727, 749.3729
The new sections are adopted under Human Resources Code
(HRC), §40.0505 and Government Code, §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC,
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 6. COUNSELING SERVICES
40 TAC §749.3741
The new section is adopted under Human Resources Code
(HRC), §40.0505 and Government Code, §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC,
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new section implements HRC, §42.042.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 7. SUBSEQUENT ADOPTIONS
40 TAC §749.3761
The new section is adopted under Human Resources Code
(HRC), §40.0505 and Government Code, §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC,
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new section implements HRC, §42.042.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Ofce of the Secretary of State on August 23, 2006.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
SUBCHAPTER T. ADDITIONAL
REQUIREMENTS FOR CHILD-PLACING




The new section is adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new section implements HRC, §42.042 and §42.0425.
§749.3801. Does Licensing regulate all assessment services?
(a) No. This subchapter only regulates child-placing agencies
that also provide an assessment services program.
(b) Services provided by other individuals, agencies, and or-
ganizations are not subject to regulation under this subchapter.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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DIVISION 2. ADMISSION
40 TAC §749.3831
The new section is adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new section implements HRC, §42.042 and §42.0425.
§749.3831. What are the requirements for approving a child’s admis-
sion into my assessment services program?
(a) The person responsible for the assessment services pro-
gram must review and approve in writing the determination that your
program will be able to provide or obtain all assessment services the
child appears to need at intake.
(b) The review, determination, and approval must be:
(1) In writing, signed, and dated from the person responsi-
ble for the assessment services program; and
(2) Completed prior to the admission of the child into your
assessment services program.
(c) The determination on the appropriateness of the program
to meet the child’s assessment needs must be led in the child’s record
if the child is admitted into your assessment services program.
(d) You must document in the child’s record whether you are:
(1) Only providing assessment services to the child; or
(2) Also providing other services, such as transitional liv-
ing services.
(e) You must document in the child’s record the date of the
child’s admission into your assessment services program.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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DIVISION 3. PLAN FOR THE ASSESSMENT
40 TAC §§749.3861, 749.3863, 749.3865, 749.3869, 749.3871
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042 and §42.0425.
§749.3861. When must I complete the child’s individual plan for the
assessment?
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(a) You must complete the child’s individual plan for the as-
sessment within 10 days from the date of the child’s admission into the
program.
(b) You must document the plan in the child’s record.
§749.3865. What must an individual plan for the assessment include?
(a) An individual plan for the assessment must include:
(1) Time frames for providing all assessment services;
(2) Recommendations for the child’s care during the as-
sessment process;
(3) Any treatment to be provided during the assessment pe-
riod; and
(4) Current data from the caregiver’s evaluation of the
child’s behavior and level of functioning.
(b) The common application is not and must not serve as the
individual plan for the assessment.
§749.3869. How must my assessment services program collect infor-
mation from a child’s caregivers?
(a) Your assessment services program must systematically col-
lect information from caregivers throughout the child’s participation in
the assessment services program. This information includes the care-
givers’ observations and opinions of the child.
(b) You must document this information in the child’s record.
Your documentation must include your consideration of the caregivers’
observations and opinions.
§749.3871. When is the plan for the assessment complete?
(a) The plan for the assessment is complete when it contains
the necessary information and the signed approval of the person respon-
sible for the assessment services program or a designated employee
who meets the qualications of a person responsible for the assessment
program.
(b) The parent must review and be provided a copy of the plan
for the assessment.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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DIVISION 4. ASSESSMENT REPORT
40 TAC §§749.3891, 749.3893, 749.3895, 749.3897
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042 and §42.0425.
§749.3897. Who must review and approve an assessment report?
(a) The following people must review the assessment report:
(1) The person responsible for the assessment program or a
designated employee who meets the qualications of a person respon-
sible for the assessment program;
(2) The child’s primary caregiver; and
(3) The child’s parent.
(b) The person responsible for the assessment program, or the
designated qualied employee, must approve and sign the report.
(c) You must le the original, approved and signed assessment
report, including any addendums to the report, in the child’s record.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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CHAPTER 750. INDEPENDENT FOSTER
HOMES
The Health and Human Services Commission adopts, on
behalf of the Department of Family and Protective Services
(DFPS), new Chapter 750, Independent Foster Homes.
New §§750.5, 750.43, 750.101, 750.105, 750.121, 750.123,
750.133, 750.151, 750.153, 750.157, 750.159, 750.161,
750.169, 750.171, 750.201, 750.237, 750.243, 750.301,
750.373, 740.451, 750.453, 750.455, 750.1009, and 750.1201
are adopted with changes to the proposed text published in
the March 17, 2006, issue of the Texas Register (31 TexReg
2119). New §§750.1, 750.3, 750.41, 750.61, 750.103, 750.107,
750.131, 750.155, 750.163, 750.165, 750.167, 750.181,
750.183, 750.185, 750.231, 750.233, 750.235, 750.239,
750.241, 750.245, 750.331, 750.333, 750.351, 750.353,
750.355, 750.371, 750.401, 750.403, 750.501, 750.601,
750.701, 750.801, 750.901, 750.1001, 750.1003, 750.1005,
750.1007, and 750.1101 are adopted without changes to the
proposed text and will not be republished.
DFPS is required by Chapter 42 of the Human Resources
Code to periodically review all minimum standard rules. In
addition, part of the Child Care Licensing Division’s (Licensing)
business plan is to review, analyze, and update Licensing rules
to strengthen the protection of children in out-of-home care and
improve an operator’s understanding of the rules. In this issue
of the Texas Register, DFPS is repealing Chapter 720, 24-Hour
Care Licensing, and replacing it with three new chapters, one of
which is Chapter 750, Independent Foster Homes.
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The existing minimum standards for independent foster homes
in Chapter 720 are outdated. The standards have not been re-
vised since 1985. The current standards are divided according
to the type of home where care is provided, e.g. therapeutic fos-
ter home, habilitative foster home, etc. The proposed rules will
consolidate the minimum standards for all these homes into a
cohesive set of rules that are designed to focus on the needs of
the children in care. Many of the changes are due to this con-
solidation.
In order to update the minimum standards, information has been
obtained from providers and provider associations, Child Protec-
tive Services, and Licensing staff. Updates have also been made
based on the review of available research and literature relating
to the child development eld, best practices in child placement,
and health and safety practices recommended by experts such
as the Consumer Product Safety Commission, American Acad-
emy of Pediatrics, and the Texas Department of State Health
Services.
The rules will also facilitate an understanding of the law and
Licensing requirements and are written using "plain language"
techniques with a question and answer format. Rules that are
easy to read and understand will result in higher rates of compli-
ance.
The sections will function by reducing the risk of harm to children
and improving quality of care due to updating standards on cur-
rent knowledge and practices. In addition, the standards will be
easier to understand, which should encourage voluntary compli-
ance and reduce noncompliance caused by misinterpretation of
the rules.
The DFPS Council considered public testimony concerning
these rules at the meetings held January 6, 2006 and April 7,
2006. Public meetings were held September 22, 2005, October
24, 2005, and March 23, 2006, to receive comment.
During the public comment period, DFPS received comments
from Crisis Prevention Institute, Inc. Concerning §750.159, the
commenter supported the rule and suggested broadening the
scope of evaluations of caregivers qualied in behavior interven-
tion to include an evaluation of their understanding of all risks
involved in emergency behavior interventions, not just risks as-
sociated with prone restraints. In order to clarify training and
caregiver qualication requirements, DFPS is deleting the refer-
ence to evaluations of risks associated with prone and supine
restraints in paragraph (3), because these training requirements
are specically addressed in §750.401 along with other required
emergency behavior intervention training content.
In addition to the change resulting from comments, DFPS is
adopting the following rules with changes:
§750.43. What do certain words and terms mean in this chap-
ter? DFPS is adopting the denitions of foster family home and
foster group home to delete the age limits from these denitions,
changing "children up to the age of 18 years old" to "children or
young adults."
§750.101. What are my responsibilities as the permit holder be-
fore I begin operating? The paragraphs that require documenta-
tion that must be submitted with an application for a license are
moved to §745.243, which lists other information that must be
submitted with an application for a license.
§750.105. What responsibilities do I have for personnel policies
and procedures? DFPS is deleting a reporting requirement that
is already addressed in a rule specic to serious incidents.
§750.121. What are the specic responsibilities of the governing
body? DFPS is deleting the reference to Chapter 43 of the Hu-
man Resources because it does not apply to independent foster
homes.
§750.123. After a permit has been issued, what subsequent in-
formation regarding my governing body must I provide to Licens-
ing, and when must I provide it? DFPS is revising from 15 days
to 2 days the required time frame in this rule for notifying Licens-
ing of a change in the composition of the governing body. The
change makes this rule consistent with requirements in Chapter
745.
§750.133. What are my specic scal requirements? DFPS is
adopting this section with a change to allow the operation up to
30 days after discharge to give/send the child his money.
§750.151. What are the general requirements for my home’s
policies? A subsection is added to clarify which policies are af-
fected by this rule. A subsection is deleted because it repeats a
requirement from another rule.
§750.153. What are the requirements for my admission poli-
cies? DFPS is revising the rule to make it consistent with new
treatment services terms.
§750.157. What child-care policies must I develop? DFPS is
adopting this rule with changes. DFPS is deleting the reference
to toddlers in paragraph (7)(C), so only the discipline of infants is
prohibited. Paragraph (11) is being claried; you must develop
policies regarding program expectations and rules "that apply to
all children." The home is not prevented from having separate,
additional rules for specic children. DFPS is clarifying in para-
graph (6) that a home that does not allow emergency behavior
interventions must still have a policy disallowing their use. DFPS
is adding a policy requirement from other rules of this Chapter
relating to weapons at the home, see paragraph (18).
§750.161. What policies must I develop on the discipline of chil-
dren in foster care? DFPS is deleting the reference to toddlers,
so that only discipline of infants is prohibited.
§750.171. What policies must I develop if I use volunteers?
DFPS is adding that volunteer policies must address visitation
with children in care, which is in current minimum standards.
§750.237. What information must an active child record include?
DFPS is adopting this rule with changes to add "chronic health
conditions" as information required to be clearly visible on and/or
in the child’s record, per current minimum standards, and chang-
ing the "signature" of employees making entries into the record
to "name" in order to accommodate electronic record keeping.
§750.243. Who must consent to the release of a child’s record?
DFPS is adopting this rule with the addition that records must be
released "as required by law."
§750.453. What right does a child have regarding contact with a
parent? DFPS is adopting this rule with changes. Documenta-
tion of any plans for child/parent contact is required in the child’s
record rather than in the service plan. The monthly re-evaluation
of contact restrictions is claried so that it only applies to restric-
tions imposed by the foster home.
§750.455. What right to privacy does a child have with respect
to his contact with others? This section is adopted with changes
to clarify that foster parents can assist children with using the
phone or with reading/writing correspondence as needed, and
"monitoring calls" has been changed to say, "listening to and
screening calls."
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In addition, DFPS is making minor editorial changes to the
following rules: §§750.5, 750.169, 750.201, 750.301, 750.373,
750.451, 750.1009, and 750.1201.
SUBCHAPTER A. PURPOSE AND SCOPE
40 TAC §§750.1, 750.3, 750.5
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§750.5. How must I interpret the different terminology used in the re-
quirements of Chapter 749 of this title (relating to Child-Placing Agen-
cies)?
(a) The rules of this chapter require you to comply with certain
requirements of Chapter 749 of this title. The language of Chapter 749:
(1) Addresses child-placing agencies or the homes that the
agencies verify, including foster homes, foster family homes, and foster
group homes. For the purposes of this chapter, you must substitute the
terminology of Chapter 749 as follows:
Figure: 40 TAC §750.5(a)(1)
(2) In some instances, Chapter 749 rules require action, re-
view, or approval by child placement staff or child placement manage-
ment staff. For the purposes of this chapter, those actions, reviews, or
approvals must be completed by the service planning team. In other
words, you must substitute "service planning team" for "child place-
ment staff" or "child placement management staff".
(b) If you must comply with a requirement in Chapter 749 of
this title that has an exemption, this exemption applies to you. If, as
written in Chapter 749, an applicable exemption is contingent on the
date that a child-placing agency veried the home, this exemption ap-
plies to you contingent on whether we licensed you by that date. Any
other condition of the exemption would apply to you as written.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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SUBCHAPTER B. DEFINITIONS AND
SERVICES
DIVISION 1. DEFINITIONS
40 TAC §750.41, §750.43
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§750.43. What do certain words and terms mean in this chapter?
The words and terms used in this chapter have the meanings assigned
to them under §745.21 of this title (relating to What do the following
words and terms mean when used in this chapter?) and §749.43 of this
title (relating to What do certain words and terms mean in this chap-
ter?), unless another meaning is assigned in this section or unless the
context clearly indicates otherwise. The following words and terms
have the following meanings unless the context clearly indicates oth-
erwise:
(1) Foster family home--A single independent home that is
the primary residence of the foster parents and provides care for six or
fewer children or young adults.
(2) Foster group home--A single independent home li-
censed:
(A) After January 1, 2007, that is the primary residence
of the foster parent(s) and provides care for seven to 12 children or
young adults; or
(B) Prior to January 1, 2007, that provides care for
seven to 12 children or young adults.
(3) Foster home--As referred to in this subchapter means
both types of homes, foster family homes and foster group homes.
(4) Foster parent--A person who provides foster care ser-
vices in the foster home.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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DIVISION 2. SERVICES
40 TAC §750.61
The new section is adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
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the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new section implements HRC, §42.042.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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SUBCHAPTER C. ORGANIZATION AND
ADMINISTRATION
DIVISION 1. PERMIT HOLDER
RESPONSIBILITIES
40 TAC §§750.101, 750.103, 750.105, 750.107
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§750.101. What are my responsibilities as the permit holder before I
begin operating?
Before you begin operating, you are responsible for:
(1) Ensuring that your home is legally established to oper-
ate within Texas and complying with all applicable statutes;
(2) Establishing the governing body of your home;
(3) Having a governing body that is responsible for, and
has authority over, your home’s policies and activities;
(4) Having policies that clearly state the responsibilities of
the governing body;
(5) Developing operational policies and procedures that
comply with or exceed the rules specied in this chapter, Chapter 42
of the Human Resources Code, Chapter 745 of this title (relating to
Licensing), and other applicable laws;
(6) Developing and providing us your plan for ensuring
that:
(A) We are continually informed of any changes in the
location of all records, and any changes in your personnel and profes-
sional employees; and
(B) You and your employees contact Statewide Intake
(SWI) to report serious incidents and allegations of abuse and neglect.
§750.105. What responsibilities do I have for personnel policies and
procedures?
You must:
(1) Develop a written organizational chart showing the ad-
ministrative, professional, and stafng structures and lines of authority;
(2) Develop written job descriptions, including minimum
qualications and job responsibilities for each position;
(3) Develop written policies on the training requirements
for caregivers and employees;
(4) Ensure that personnel policies comply with personnel
requirements outlined in Subchapter F of Chapter 745 of this title (re-
lating to Background Checks);
(5) Report or ensure your employees and caregivers report
suspected abuse, neglect, or exploitation as required by the Texas Fam-
ily Code, §261.401;
(6) Ensure that all employees and consulting, contracting,
and volunteer professionals who work with a child and others with ac-
cess to information about a child are informed in writing of their re-
sponsibility to maintain child condentiality; and
(7) Either adopt the model drug testing policy or have a
written drug testing policy that meets or exceeds the criteria in the
model policy provided in §745.4151 of this title (relating to What drug
testing policy must my residential child-care operation have?).
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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DIVISION 2. GOVERNING BODY
40 TAC §750.121, §750.123
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
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§750.121. What are the specic responsibilities of the governing
body?
The governing body is responsible for:
(1) Ensuring the home remains scally sound;
(2) Overseeing and ensuring the management of the
home’s services and programs in compliance with your policies;
(3) Approving and having authority over the operational
policies and activities which must comply with rules of this chapter;
(4) Complying with the law, including Chapter 42 of the
Human Resources Code, the applicable rules of this chapter, and other
applicable rules in the Texas Administrative Code; and
(5) Carrying out the governing body responsibilities
assigned in the foster home’s policies and procedures.
§750.123. After a permit has been issued, what subsequent informa-
tion regarding my governing body must I provide to Licensing, and
when must I provide it?
You must provide to us in writing any change in:
Figure: 40 TAC §750.123
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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DIVISION 3. FISCAL REQUIREMENTS
40 TAC §750.131, §750.133
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§750.133. What are my specic scal requirements?
You must:
(1) Submit documentation to us of a 12-month budget of
income and expenses with the application for a new permit;
(2) Submit documentation to us of reserve funds or avail-
able credit at least equal to operating costs for the rst three months of
operation with the application for a new permit;
(3) Have predictable funds sufcient for the rst year of
operation;
(4) Demonstrate at all times that you have or will have suf-
cient funds to provide appropriate services for all children in your
care; and
(5) Account for a child’s money separately from your foster
home funds. No child’s personal earnings, allowances, or gifts may be
used to pay for the child’s room and board, unless such a use is a part
of the child’s service plan and the child’s parent approves it in writing.
You must give or send the child’s money to the child, parent, or next
placement within 30 days of the child’s discharge.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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DIVISION 4. FOSTER HOME POLICIES
40 TAC §§750.151, 750.153, 750.155, 750.157, 750.159,
750.161, 750.163, 750.165, 750.167, 750.169, 750.171
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§750.151. What are the general requirements for my home’s policies?
(a) The requirements for policies only apply to the operation’s
policies that are required or governed by this chapter.
(b) The policies that we require must be written and they must
indicate the approval of the governing body, date of approval, and ef-
fective date.
(c) The policies must be clearly stated and comply with the
rules of this chapter.
(d) All employees and caregivers must be made aware of and
follow your home’s policies and procedures. A copy of your home’s
policies and procedures must be maintained at the foster home and
available for review by an employee or a caregiver.
(e) All policies must be available for review by our staff and
your clients, upon request.
(f) You must report any signicant changes to the policies to
us at least seven days before implementing the change.
(g) You must maintain copies of all current and previous poli-
cies for at least two years.
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§750.153. What are the requirements for my admission policies?
(a) Your admission policies must:
(1) Describe the age range, gender, and types of treatment
services you provide; and
(2) Indicate whether you will admit children on an emer-
gency basis.
(b) You may not accept children unless you can document at
admission that there is no conict in the care of all children in the home.
(c) If you provide treatment services, you must have admission
policies describing the emotional disorders, mental retardation, perva-
sive developmental disorders, or primary medical needs that your pro-
gram is designed to treat.
(d) If a change in your admission policies will result in a
change to the conditions on your permit, you must obtain approval
from us before implementing the change.
§750.157. What child-care policies must I develop?
Your must develop policies that describe:
(1) Visitation rights between the child and family members
and the child and friends;
(2) The child’s rights to correspond by mail with family
members and friends, including any policies regarding mail restrictions
and receipt of electronic mail;
(3) The child’s rights to correspond by telephone with fam-
ily members and friends;
(4) The child’s rights to receive and give gifts to family,
friends, staff or caregivers, or other children in care, including any re-
strictions on gifts;
(5) Personal possessions a child is or is not allowed to have;
(6) Emergency behavior intervention techniques if the use
of emergency behavior intervention is permitted in your operation. If
its use is not permitted, you must have a policy disallowing its use;
(7) Discipline policies including techniques and methods
for ensuring the appropriateness of discipline techniques used with a
child. These policies and procedures must:
(A) Guide employees and caregivers in methods used
for discipline of a child in care;
(B) Include measures for positive responses to appro-
priate behavior;
(C) Make clear that discipline of any type is inappropri-
ate and not permitted for infants; and
(D) Emphasize the importance of nurturing behavior,
stimulation, and promptly meeting the child’s needs;
(8) Any religious program or activity that you offer, includ-
ing whether children are required to participate in religious activities
with caregivers or staff;
(9) The plans for meeting the educational needs of each
child;
(10) When trips with caregivers away from the home are
allowed and what protocols will be used;
(11) Program expectations and rules that apply to all chil-
dren;
(12) Child grievance procedures;
(13) The types and frequency of reports to parents;
(14) Procedures for routine and emergency diagnosis and
treatment of medical and dental problems;
(15) Routine health care relating to pregnancy and child-
birth, if you admit and/or care for a pregnant child;
(16) Your plan for providing health-care services to a child
with primary medical needs;
(17) Transitional living policies, if applicable; and
(18) If applicable, the policy required by §749.2961(a)(2)
of this title (relating to Are weapons, rearms, explosive materials, and
projectiles permitted in a foster home?).
§750.159. What emergency behavior intervention policies must I de-
velop if the use of emergency behavior intervention is permitted in my
home?
At a minimum, you must develop emergency behavior intervention
policies to implement the requirements in Subchapter L of this chap-
ter (relating to Emergency Behavior Intervention). The policies must
include the following:
(1) A complete description of emergency behavior inter-
ventions that you permit caregivers to use;
(2) The specic techniques that caregivers can use;
(3) The qualications for caregivers who assume the re-
sponsibility for emergency behavior intervention implementation, in-
cluding required experience and training, and an evaluation component
for determining when a specic caregiver meets the requirements of a
caregiver qualied in emergency behavior intervention. You must have
an on-going program to evaluate caregivers qualied in emergency be-
havior intervention and the use of emergency behavior interventions;
(4) Your requirements for and restrictions on the use of per-
mitted emergency behavior interventions;
(5) How you will meet the following requirements:
(A) During admission, explain and document the fol-
lowing to a child in a manner that the child can understand:
(i) Who can use an emergency behavior interven-
tion;
(ii) The actions a caregiver must rst attempt to
defuse the situation and avoid the use of emergency behavior inter-
vention;
(iii) The situations in which emergency behavior in-
tervention may be used;
(iv) The types of emergency behavior intervention
you authorize;
(v) When the use of an emergency behavior inter-
vention must cease;
(vi) What action the child must exhibit to be released
from the emergency behavior intervention;
(vii) The way to report an inappropriate emergency
behavior intervention;
(viii) The way to provide voluntary comments on
any emergency behavior intervention; and
(ix) The process for making comments on any emer-
gency behavior intervention, such as comments regarding the incident
that led to the emergency behavior intervention, the manner in which
a caregiver intervened, and the manner in which the child was the sub-
ject or to which they were a witness. You may create a standardized
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form that is easily accessible or give children the permission to submit
comments on regular paper; and
(B) At admission, requirements for obtaining each
child’s input on preferred de-escalation techniques that caregivers can
use to assist the child in the de-escalation process, and revisiting this
information with the child and caregivers during each post emergency
behavior intervention discussion;
(6) Requirement that caregivers must attempt less restric-
tive and less intrusive emergency behavior interventions as preventive
measures and de-escalating interventions to avoid the need for the use
of emergency behavior intervention;
(7) Training for emergency behavior intervention. The pol-
icy must include a description of the emergency behavior interven-
tion training curriculum that meets the requirements in the rules of this
chapter, the amount and type of training required for different levels of
caregivers (if applicable), training content, and how the training will
be delivered; and
(8) Prohibitions for discharging or otherwise retaliating
against:
(A) An employee, client, resident, or other person for
ling a complaint, presenting a grievance, or otherwise providing in
good faith information relating to the misuse of emergency behavior
intervention at the agency or foster home; or
(B) A client or resident because someone on behalf of
the client or resident les a complaint, presents a grievance, or other-
wise provides in good faith information relating to the misuse of emer-
gency behavior intervention at the agency or foster home.
§750.161. What policies must I develop on the discipline of children
in foster care?
You must develop policies that guide caregivers in methods used for
discipline of children in foster care and include:
(1) Measures for positive responses to appropriate behav-
ior;
(2) If you work with infants, a statement that discipline of
any type is not appropriate or permitted for infants; and
(3) The importance of nurturing behavior, stimulation, and
promptly meeting the child’s needs.
§750.169. What policies must I develop for babysitters and respite
child-care in my foster home?
You must develop policies for babysitters and respite child-care which
include:
(1) Minimum age for care providers;
(2) Minimum amount and type of prior child-care experi-
ence that a provider must have;
(3) Amount and type of training a provider must have;
(4) Reference and background information that you must
obtain before using the provider;
(5) Amount of time a provider can care for children;
(6) Number of children that a provider can care for;
(7) Information that you must share with a provider, includ-
ing information about the children in care and emergency contact in-
formation;
(8) Specic care instructions that you must share with a
provider for children with treatment needs;
(9) A method for contact between you and the provider dur-
ing the time of the provider’s care; and
(10) A requirement that documentation of the provider re-
strictions and arrangements will be in your records.
§750.171. What policies must I develop if I use volunteers?
If you use volunteers, you must develop policies that:
(1) Include volunteer job descriptions and/or responsibili-
ties;
(2) Address volunteer qualications, screening and selec-
tion procedures, and orientation and training programs;
(3) Address supervision of volunteers; and
(4) Address visitation with children in care.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 5. CLIENTS AND APPEALS
40 TAC §§750.181, 750.183, 750.185
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
ADOPTED RULES September 8, 2006 31 TexReg 7569
SUBCHAPTER D. REPORTS AND RECORD
KEEPING
DIVISION 1. REPORTING SERIOUS
INCIDENTS AND OTHER OCCURRENCES;
OPERATIONS RECORDS; AND PERSONNEL
RECORDS
40 TAC §750.201
The new section is adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new section implements HRC, §42.042.
§750.201. What are the requirements for reports and record keeping?
You must comply with:
(1) Division 1, Subchapter D of Chapter 749 of this title
(relating to Reporting Serious Incidents and Other Occurrences);
(2) Division 2, Subchapter D of Chapter 749 of this title
(relating to Operation Records); and
(3) Division 3, Subchapter D of Chapter 749 of this title
(relating to Personnel Records).
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 2. CLIENT RECORDS
40 TAC §§750.231, 750.233, 750.235, 750.237, 750.239,
750.241, 750.243, 750.245
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§750.237. What information must an active child record include?
For each child, the active record must include:
(1) The child’s full name and another method of identifying
the child, such as a client number;
(2) Documentation of known allergies and chronic health
conditions on the exterior of the child’s record or in another location
where the information is clearly visible to persons with access to the
record; and
(3) The date of each data entry and the name of the person
who makes the data entry.
§750.243. Who must consent to the release of a child’s record?
Unless you are releasing information to a parent, to us, or as required by
law, you may not release any portion of a child’s record to any agency,
organization, or individual without the written consent of the person
legally authorized to consent to the release.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
SUBCHAPTER E. FOSTER HOME STAFF AND
CAREGIVERS
DIVISION 1. GENERAL REQUIREMENTS
40 TAC §750.301
The new section is adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new section implements HRC, §42.042.
§750.301. What are the general requirements for foster home staff
and caregivers?
You must comply with Division 1, Subchapter E of Chapter 749 of this
title (relating to General Requirements).
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Ofce of the Secretary of State on August 24, 2006.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 2. EXECUTIVE DIRECTOR
40 TAC §750.331, §750.333
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 3. TREATMENT DIRECTOR
40 TAC §§750.351, 750.353, 750.355
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
DIVISION 4. TREATMENT SERVICES
PROVIDED BY NURSING PROFESSIONALS;
CONTRACT STAFF AND VOLUNTEERS
40 TAC §750.371, §750.373
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§750.373. What are the requirements for contract staff, volunteers,
and student interns?
You must comply with Division 6, Subchapter E of Chapter 749 of this
title (relating to Contract Staff and Volunteers).
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
SUBCHAPTER F. TRAINING AND
PROFESSIONAL DEVELOPMENT
40 TAC §750.401, §750.403
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
ADOPTED RULES September 8, 2006 31 TexReg 7571
The new sections implement HRC, §42.042.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
SUBCHAPTER G. CHILDREN’S RIGHTS
40 TAC §§750.451, 750.453, 750.455
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§750.451. What are the requirements regarding children’s rights?
You must comply with:
(1) Subchapter G of Chapter 749 of this title (relating to
Children’s Rights), with the exception of:
(A) §749.1009 of this title (relating to What right does
a child have regarding contact with a parent?); and
(B) §749.1013 of this title (relating to What right to pri-
vacy does a child have with respect to his contact with others?); and
(2) §750.453 of this title (relating to What right does a child
have regarding contact with a parent?), and §750.455 of this title (re-
lating to What right to privacy does a child have with respect to his
contact with others?).
§750.453. What right does a child have regarding contact with a par-
ent?
(a) You must allow contact between a child and his parent
whose parental rights have not been terminated according to:
(1) Your policies; and
(2) The provisions of a court order or any visitation agree-
ment.
(b) You must document in the child’s record:
(1) Any plans for contact between the child and a parent;
and
(2) Any decision to limit contact with a parent.
(c) Before you can temporarily restrict ongoing contacts or
communication between the child and a parent, you must:
(1) Explain the reasons for the restrictions to the child and
the child’s parent; and
(2) Document the reasons in the child’s record.
(d) Restrictions imposed by you that continue more than 30
days must be re-evaluated monthly by the child’s service planning
team, who also must:
(1) Explain the reasons for the continued restrictions to the
child and the child’s parents; and
(2) Document the reasons in the child’s record.
(e) If you limit communications or visits with a parent for prac-
tical reasons, such as geographical distance or expense, you must dis-
cuss the limits with the child and the child’s parents. You must docu-
ment the limits in the child’s record.
§750.455. What right to privacy does a child have with respect to his
contact with others?
(a) Except as determined by the child’s service planning team
or the child’s parent, you may not:
(1) Open or read the child’s incoming or outgoing mail, in-
cluding electronic mail, unless necessary to assist the child with reading
or writing; or
(2) Monitor the child’s telephone calls unless the child
needs assistance with using the telephone.
(b) You must document in the child’s record:
(1) Any reason for restricting the child’s mail or telephone
calls; and
(2) A listing of the mail or telephone calls that you restrict.
(c) You must inform the child and parent about restrictions that
you place on the child.
(d) Restrictions that continue for more than 30 days must be
re-evaluated monthly by the child’s service planning team, who also
must:
(1) Explain the reasons for the continued restrictions to the
child; and
(2) Document the reasons in the child’s record.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
SUBCHAPTER H. ADMISSION
40 TAC §750.501
The new section is adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
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services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new section implements HRC, §42.042.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
SUBCHAPTER I. SERVICE PLANNING, AND
DISCHARGE
40 TAC §750.601
The new section is adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new section implements HRC, §42.042.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
SUBCHAPTER J. MEDICAL AND DENTAL
40 TAC §750.701
The new section is adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new section implements HRC, §42.042.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
SUBCHAPTER K. DAILY CARE, PROBLEM
MANAGEMENT
40 TAC §750.801
The new section is adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new section implements HRC, §42.042.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
SUBCHAPTER L. EMERGENCY BEHAVIOR
INTERVENTION
40 TAC §750.901
ADOPTED RULES September 8, 2006 31 TexReg 7573
The new section is adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new section implements HRC, §42.042.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
SUBCHAPTER M. CAPACITY AND
CHILD/CAREGIVER RATIO; SUPERVISION;
RESPITE CHILD-CARE SERVICES; AND
FOSTER FAMILY RELATIONSHIPS
40 TAC §§750.1001, 750.1003, 750.1005, 750.1007, 750.1009
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042.
§750.1009. When must you notify Licensing of changes that affect the
foster home?
You must notify Licensing of any of the following changes as follows:
Figure: 40 TAC §750.1009
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437




The new section is adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new section implements HRC, §42.042.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
SUBCHAPTER O. ASSESSMENT SERVICES
40 TAC §750.1201
The new section is adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new section implements HRC, §42.042.
§750.1201. What are the requirements to provide an assessment ser-
vices program?
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You must comply with Subchapter T of Chapter 749 of this title (relat-
ing to Additional Requirements for Child-Placing Agencies That Pro-
vide an Assessment Services Program).
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: March 17, 2006
For further information, please call: (512) 438-3437
TITLE 43. TRANSPORTATION
PART 1. TEXAS DEPARTMENT OF
TRANSPORTATION




43 TAC §§15.70 - 15.76
The Texas Department of Transportation (department) adopts
amendments to §§15.70 - 15.76, concerning international
bridges. The amendments to §15.73 and §15.75 are adopted
with changes to the proposed text as published in the June
9, 2006, issue of the Texas Register (31 TexReg 4722). The
amendments to §§15.70 - 15.72, 15.74 and 15.76 are adopted
without changes to the proposed text as published in the June
9, 2006, issue of the Texas Register (31 TexReg 4722) and will
not be republished.
EXPLANATION OF ADOPTED AMENDMENTS
The adopted amendments are necessary to implement the pro-
visions of House Bill 1653, 78th Legislature, Regular Session,
2003; add, revise or eliminate certain terms and denitions; up-
date statutory references; clarify existing information; modify re-
quirements for public involvement; and allow for a comparison
of competing applications.
No public comments were received regarding the proposed
amendments. However, the department made minor modica-
tions to the language of proposed §15.73(3)(A) to further clarify
when environmental approvals must be obtained and to elimi-
nate confusion related to the coordination of the environmental
process. In addition, the language of proposed §15.75(a)(1)(F)
was modied to add the Texas Parks and Wildlife Department
to the list of agencies from which the department will solicit
comments regarding the application.
The amendments to §15.70 incorporate a new provision en-
acted by House Bill 1653, which amended Transportation Code,
§201.612, to permit an entity that is authorized to construct a
new international bridge to enter into the approval process with
the Texas Transportation Commission (commission) and the
United States simultaneously. This represents a change from
the existing process whereby an applicant obtained commission
approval prior to requesting approval from the United States.
Section 15.70 is further amended to update relevant statutory
references.
Section 15.71 is amended to add the denitions of a competing
bridge applicant and a district ofce, change the term "study sec-
tor" to "study area," and remove the denition of the Texas-Mex-
ico Toll Bridge Study. The denition of competing bridge appli-
cant is necessary to address the situation where two or more en-
tities may be interested in constructing a new international bridge
in the same area. The denition of district ofce is necessary to
properly identify the specic location where applicants may ob-
tain information. In this section, and throughout the amended
rules, the term "study sector" is being replaced by the term "study
area" in order to bring the application process up to current trans-
portation planning analysis methods. Similarly, the denition of,
and all references to, the Texas-Mexico Toll Bridge Study (Study)
are being removed because it is no longer used as a basis for
analyzing international bridges.
The rst sentence of §15.72 is being removed as it is duplicative
of a statement found in §15.70. The amendments to this section
also include additional language to assist potential applicants
with information-gathering related to the application process by
directing them to their local department district ofce and the
Transportation Planning and Programming Division.
The amendments to §15.73 set forth the process for addressing
competing applications, clarify the requirements related to envi-
ronmental documentation and public involvement, establish new
guidelines for notication of public ofcials, and remove all ref-
erences to the Study and sector as previously described.
Section 15.73(3)(A) is amended to clarify that an applicant must
comply with the department’s administrative rules pertaining
to Environmental Policy and must obtain all environmental
approvals required for the project prior to submission of the
application. The amendments also instruct the applicant to co-
ordinate with the U.S. Department of State and the department
regarding the form and content of the environmental document.
These changes are necessary to address confusion regarding
the type of environmental documentation that is required for
international bridge projects and to ensure consistency in the
environmental review process.
Section 15.73(3)(B) has been amended to align the public in-
volvement requirements related to international bridge applica-
tions with the public involvement requirements found in the de-
partment’s administrative rules pertaining to Environmental Pol-
icy. This change is necessary to address confusion regarding
the public involvement process and to ensure that members of
the public, competing bridge applicants, and local ofcials have
adequate notice of the hearing or meeting and an opportunity to
comment on the proposed project or provide information as ap-
propriate.
In addition, the amendments to paragraph (3)(B) of §15.73 set
forth the information that an applicant must include in the notices
of public hearings and meetings. Specically, new paragraph
(3)(B)(i) requires a statement that the applicant intends to sub-
mit an international bridge application to the commission. New
paragraph (3)(B)(ii) requires a description of the project, includ-
ing design and location information. New paragraph (3)(B)(iii)
requires an instruction to competing bridge applicants that they
have 60 days from the date the notice is published to provide the
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applicant with design, nancial, and social and environmental in-
formation on the competing project.
New §15.73(3)(C) requires the applicant to send a copy of the
notice described in §15.73(3)(B) to the county judges and city
mayors within a certain geographic area.
New §15.73(4) is added to set forth the procedures to be followed
when two or more applicants compete for approval of the con-
struction of a new international bridge in the same study area.
The amendments require an applicant to address the impact of
competing projects and demonstrate how its submittal is supe-
rior to the other projects.
New §15.73(4)(A) describes the method by which the applicant
will provide an analysis of its project compared against compet-
ing projects. The amendments require the applicant to analyze
its project as a stand-alone project and then analyze its project
against competing projects, demonstrating the superiority of one
project by comparing the impacts on cost benets, project viabil-
ity, design, and social and environmental impacts.
Finally, new §15.73(4)(B) provides that the applicant will not be
required to analyze a competing project if the competing bridge
applicant does not provide data to the applicant necessary to
perform the analysis on a competing project.
Appendix A, which describes the Texas Mexico border sectors
identied in the Study, has been deleted since the Study is no
longer used as a basis for analyzing international bridges. The
amendment to §15.74 removes a reference to an organizational
position no longer used by the department.
The amendments to §15.75 eliminate references to obsolete
state agency titles, and the section is revised to reect current
titles. In addition, the Texas Parks and Wildlife Department has
been added to the list of agencies from which the department
will solicit comments regarding the application. New subsection
(b)(4) of §15.75 is added to clarify that the commission, as
part of its analysis of the application, will consider information
pertaining to competing bridges, information timely submitted
by competing bridge applicants as well as any other information
provided by the department.
In §15.76, all references to the Study and sector are being re-
moved as previously described. New subsection (e)(3) of §15.76
is added to reect language in Transportation Code, §201.612,
and provides that applications not approved by the commission
must be withdrawn from consideration for approval by the United
States.
COMMENTS
No comments on the proposed rules were received.
STATUTORY AUTHORITY
The amendments are adopted under Transportation Code,
§201.101, which provides the commission with the authority to
establish rules for the conduct of the work of the department,
and more specically, Transportation Code, §201.612, which
authorizes the commission to adopt rules to administer that
section.
CROSS REFERENCE TO STATUTE
Transportation Code, §201.612.
§15.73. Preliminary Studies.
Prior to submitting an application to the department for the approval
of a project, an applicant shall conduct a study of the design, nancial
feasibility, and social and environmental impact of the project, includ-
ing the effect of any competing applications.
(1) Design. The applicant shall provide a preliminary de-
sign geometric layout certied by a registered professional engineer to
be in accordance with standards and criteria from appropriate design
manuals applicable at the date of application. The layout must iden-
tify:
(A) horizontal and vertical alignments and cross-slope
data of the proposed structure showing overall structure length, width,






(v) calculated minimum vertical clearance over
other roadways and waterways; and
(vi) toll booths and miscellaneous appurtenances;
(B) geometric termini locations along with inspection
stations and queue lanes where applicable;
(C) the location and preliminary layout of approach
roadways and intersections on both sides of the border with changes
necessitated by the project to existing facilities on both sides of the
border; and
(D) the location and layout of any other accommodation
of buildings or appurtenances deemed necessary by the applicant and
any law or regulation governing the operation and maintenance of port
of entry operations.
(2) Financial feasibility study. An applicant shall conduct a
feasibility study to determine the nancial viability of the project. The
study shall include the following information.
(A) A nancial overview of the project, which shall in-
clude:
(i) summary cost estimates for the planning, design,
construction, operation, and maintenance of the project; and
(ii) a statement of all nancing requirements for the
project and sources of all nancing.
(B) A project construction schedule identifying the tim-
ing, amount, and source of all cash required to pay for all construction
costs.
(C) An analysis of the expected nancing period of the
project, such period to be the greater of 10 years or the time taken to
fully pay any and all liabilities incurred for the planning, design, con-
struction, operation, and maintenance of the project plus the time taken
to fully pay any and all liability refunding, renegotiations, conversions,
and extensions.
(i) An applicant that issues or contemplates issuing
any form of liability with a term longer than one year within three years
of the date of application shall consider a portion of that liability as
incurred for the planning, design, construction, operation, and mainte-
nance of the project unless the applicant demonstrates otherwise to the
satisfaction of the commission in the nancial feasibility study. A lia-
bility not less than the cost of construction and not more than the costs
of planning, design, and construction shall be considered in the nan-
cial feasibility study as if it had been incurred directly for the project.
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(ii) The term of any liability amount determined in
clause (i) of this subparagraph shall be the longest term of any liabil-
ities issued or contemplated by the applicant within three years of the
application date plus the time taken to fully pay any and all liability
refundings, renegotiations, conversions, and extensions.
(D) A detailed analysis of costs over the expected -
nancing period of the project, which shall include:
(i) costs of operations by reasonable expense cate-
gories for each year; and
(ii) costs of maintenance for each year, such costs
identifying each major system, structure, and component of the project
that is subject to wear or deterioration, and the analysis of such costs
stating both the cost and the expected frequency of inspection, repair,
renewal, rehabilitation, and/or replacement required to keep the project
in like-new condition.
(E) A pro forma analysis based on cash basis account-
ing for each year of planning, design, construction, and the expected
nancing period of the project showing:
(i) anticipated cash receipts, sources of cash re-
ceipts, and rates charged to achieve those cash receipts;
(ii) anticipated cash disbursements;
(iii) anticipated cash balances;
(iv) cash used to meet the requirements of any bond
sinking fund and loan or liability amortization payment.
(F) A description of the methods used in preparing the
nancial feasibility study, the assumptions contained in the study, and
persons and entities responsible for the preparation of the study.
(G) An analysis of the need for the project and potential
impact on trafc congestion and mobility, and:
(i) average annual daily trafc (AADT) in the study
area for major arterials and controlled access roadways for both sides
of the border for ve years preceding the date of the application;
(ii) data from any existing international bridge or
other international crossing in the study area indicating AADT for the
ve preceding years;
(iii) data from any existing international bridge or
other international crossing in the study area indicating average delay
time for trafc seeking to use any international bridge or other interna-
tional crossing for the ve preceding years;
(iv) projected AADT for the proposed bridge and
other crossings in the study area 20 years after completion (projections
shall be based on the current department travel demand model, and the
process used to make the projections shall be clearly identied and sub-
mitted with the data);
(v) a comparison of the project with other similar
projects already in operation; and
(vi) a projection of changes in the free ow of trade
caused by the project.
(3) Social and environmental impact. An applicant shall
conduct a study of the social and environmental impact of the project
and shall provide for public involvement and notice to local ofcials.
(A) Environmental documentation. An applicant shall
comply with the requirements in Chapter 2 of this title (relating to En-
vironmental Policy) and shall obtain the environmental approvals re-
quired for the project prior to submittal of the application. The appli-
cant shall coordinate concurrently with the U.S. Department of State
and the department regarding the form and content of an environmen-
tal document prepared under Subchapters A and C of Chapter 2 of this
title.
(B) Public involvement. An applicant shall comply
with the public involvement requirements in Chapter 2 of this title that
apply to paragraph (3)(A) of this section. Notices of public meetings
and public hearings must include:
(i) a statement that the applicant intends to submit
an international bridge application to the commission;
(ii) a description of the proposed bridge, including
a description of the design and adjacent facilities and identication of
the area to be served; and
(iii) instructions that competing bridge applicants
may submit information pertaining to the design, nancial feasibility,
and social and environmental impact of a competing project to the
applicant no later than 60 days after the date of the notice.
(C) Notice to local ofcials. The applicant shall send a
copy of the notice described in paragraph (3)(B) of this section by rst
class mail to the county judge of each county within 150 miles of the
location of the project and the mayor of each municipality within 50
miles of the location of the project.
(4) Analysis of competing applications. An applicant shall
address the impact of competing projects (if any) and demonstrate how
its submittal is superior to that of any competing bridge applicant.
(A) The applicant’s preliminary study analysis shall be
performed depicting any competing projects. The applicant shall per-
form an analysis demonstrating the applicant’s project as a stand-alone
project and, if there is a competing project, an analysis showing both
the applicant’s project and any competing projects. The analysis re-
ecting the competing projects must demonstrate how design, trafc,
nancial, social, and environmental impacts are affected by the com-
peting projects and shall include the rationale for how one project is
superior based on these impacts, for example, cost benets, project via-
bility, better design, and less adverse social and environmental impacts.
(B) The applicant will not be required to include an
analysis of the competing project unless the competing bridge appli-
cant provides the information described in paragraph (3)(B)(iii) of this
section by the deadline specied in that paragraph.
§15.75. Department Action.
(a) Coordination.
(1) Upon the receipt of a complete application, the depart-
ment will submit a copy of the application and request views and com-
ments from the:
(A) Department of Public Safety of the State of Texas;
(B) Texas Commission on Environmental Quality;
(C) Texas Historical Commission;
(D) Department of Agriculture;
(E) Texas Alcoholic Beverage Commission;
(F) Texas Parks and Wildlife Department;
(G) Ofce of the Governor;
(H) any other state agency the department determines is
appropriate considering the nature of the project; and
(I) any entity which may be signicantly affected by the
project.
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(2) The department will also seek the advice of the local
metropolitan planning organization, if any, as to whether the project
will be consistent with the regional transportation plan.
(3) The department will allow an agency or entity 20 days
from the date the agency or entity receives a copy of the application for
the submission of views and comments under this subsection.
(b) Process and analysis of application.
(1) The department reserves the right to return, or hold,
pending corrections submitted by the applicant, an application that the
department determines is not in full compliance with the requirements
of §15.74 of this subchapter (relating to Application). The department,
when returning an application, will identify in writing all areas deemed
to be decient.
(2) The department and the commission will not perform
work to recast, redraw, calculate, construct, reconstruct, or otherwise
produce any element of the preliminary study which is not adequately
presented by the applicant.
(3) The commission may consider missing, ambiguous,
uncertain, or unclear elements in the nancial feasibility study as
tending to the conclusion that the project has substantial speculative
elements in its nancing and should not be approved.
(4) The commission will consider the impact of a compet-
ing bridge, whether proposed, approved, or constructed. The commis-
sion will consider information provided by a competing bridge appli-
cant only to the extent the competing bridge applicant timely submitted
the information to the applicant under §15.73 of this subchapter. The
commission will consider any other information provided by the de-
partment.
(c) Public hearing. If the department nds that the application
meets the requirements of this section, it shall notify the applicant of
its ndings, forward a copy of the ndings to the Ofce of the Gover-
nor, and shall conduct a public hearing to receive public comment on
the project. A public hearing held by the department under this sub-
section shall be conducted by the executive director of the department
or the director’s designee in accordance with §1.5 of this title (relating
to Public Hearings). Any persons, including, but not limited to, of-
cial representatives of a county, municipality, metropolitan planning
organization, or other governmental entity, and any individual, group,
or association may provide comment.
(d) Report to commission. Subsequent to the public hearing,
the department will submit the application together with its ndings
and recommendations to the commission for appropriate action. The
department will consider the views and comments received under sub-
section (a) of this section prior to making its ndings and recommen-
dations.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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Proposed Rule Reviews
Department of Information Resources
Title 1, Part 10
The Department of Information Resources (DIR) les this notice of
intention to review and consider for readoption, revision or repeal
Title 1, Texas Administrative Code, Chapter 201, §201.4, "Historically
Underutilized Business Program." The review and consideration of
the rule are conducted in accordance with Texas Government Code
§2001.039. The review will include, at a minimum, an assessment by
DIR of whether the reasons the rule was initially adopted continue to
exist and whether the rule should be readopted.
Any questions or written comments pertaining to this rule review may
be submitted to Renée Mauzy, General Counsel, via mail at P.O. Box
13564, Austin, Texas 78711, via facsimile transmission at (512) 475-
4759 or via electronic mail at renee.mauzy@dir.state.tx.us. The dead-
line for comments is thirty (30) days after publication of this notice in
the Texas Register. Any proposed changes to these rules as a result
of the rule review will be published in the Proposed Rule section of
the Texas Register. The proposed rule changes will be open for public
comment prior to nal adoption or repeal of the rule by DIR in ac-
cordance with the requirements of the Administrative Procedure Act,




Department of Information Resources
Filed: August 25, 2006
The Department of Information Resources (DIR) les this notice of
intention to review and consider for readoption, revision or repeal Title
1, Texas Administrative Code, Chapter 201, §201.9, "Board Policies."
The review and consideration of the rule are conducted in accordance
with Texas Government Code §2001.039. The review will include,
at a minimum, an assessment by DIR of whether the reasons the rule
was initially adopted continue to exist and whether the rule should be
readopted.
Any questions or written comments pertaining to this rule review may
be submitted to Renée Mauzy, General Counsel, via mail at P.O. Box
13564, Austin, Texas 78711, via facsimile transmission at (512) 475-
4759 or via electronic mail at renee.mauzy@dir.state.tx.us. The dead-
line for comments is thirty (30) days after publication of this notice in
the Texas Register. Any proposed changes to these rules as a result
of the rule review will be published in the Proposed Rule section of
the Texas Register. The proposed rule changes will be open for public
comment prior to nal adoption or repeal of the rule by DIR in ac-
cordance with the requirements of the Administrative Procedure Act,




Department of Information Resources
Filed: August 25, 2006
The Department of Information Resources (DIR) les this notice of
intention to review and consider for readoption, revision or repeal Title
1, Texas Administrative Code, Chapter 201, §201.19, "Establishment
of Quality Assurance Guidelines for Projects in Texas State Agencies."
The review and consideration of the rule are conducted in accordance
with Texas Government Code §2001.039. The review will include,
at a minimum, an assessment by DIR of whether the reasons the rule
was initially adopted continue to exist and whether the rule should be
readopted.
Any questions or written comments pertaining to this rule review may
be submitted to Renée Mauzy, General Counsel, via mail at P.O. Box
13564, Austin, Texas 78711, via facsimile transmission at (512) 475-
4759 or via electronic mail at renee.mauzy@dir.state.tx.us. The dead-
line for comments is thirty (30) days after publication of this notice in
the Texas Register. Any proposed changes to these rules as a result
of the rule review will be published in the Proposed Rule section of
the Texas Register. The proposed rule changes will be open for public
comment prior to nal adoption or repeal of the rule by DIR in ac-
cordance with the requirements of the Administrative Procedure Act,




Department of Information Resources
Filed: August 25, 2006
The Department of Information Resources (DIR) les this notice of
intention to review and consider for readoption, revision or repeal
Title 1, Texas Administrative Code, Chapter 207, §§207.1 - 207.8,
"Telecommunications Services Division." The review and considera-
tion of the rule are conducted in accordance with Texas Government
Code §2001.039. The review will include, at a minimum, an assess-
ment by DIR of whether the reasons the rule was initially adopted
continue to exist and whether the rule should be readopted.
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Any questions or written comments pertaining to this rule review may
be submitted to Renée Mauzy, General Counsel, via mail at P.O. Box
13564, Austin, Texas 78711, via facsimile transmission at (512) 475-
4759 or via electronic mail at renee.mauzy@dir.state.tx.us. The dead-
line for comments is thirty (30) days after publication of this notice in
the Texas Register. Any proposed changes to these rules as a result
of the rule review will be published in the Proposed Rule section of
the Texas Register. The proposed rule changes will be open for public
comment prior to nal adoption or repeal of the rule by DIR in ac-
cordance with the requirements of the Administrative Procedure Act,




Department of Information Resources
Filed: August 25, 2006
Texas Optometry Board
Title 22, Part 14
The Texas Optometry Board, les this notice of intention to review
Texas Administrative Code, Title 22, Chapters 271, 272, 273 and 275,
pursuant to the requirements of Texas Government Code §2001.039.
This section requires all state agencies to review their rules every four
years. After an assessment that the reasons for initially adopting the
rules continue to exist, the agency’s rules may be considered for read-
option.
The agency has conducted a preliminary assessment of the following
rules in Chapters 271, 272, 273 and 275, and has determined that the




§271.3. Jurisprudence Examination Administration.
§271.5. Licensure Without Examination.
§271.6. National Board Examination.
Chapter 272
§272.1 Open Records.
§272.2 Historically Underutilized Businesses.
§272.3 Bid and Purchasing Protest Procedures.
Chapter 273. General Rules.
§273.1. Surrender of License.
§273.2. Use of Name of Retired or Deceased Optometrist.
§273.3. Contact Lenses as Prize or Premium.
§273.4. Fees (Not Refundable).
§273.5. Limited License for Clinical Faculty.
§273.6. Provisional License.
§273.7. Inactive Licenses.
§273.8. Renewal of License.
§273.9. Public Interest Information.
§273.10. Licensee Compliance with Guaranteed Student Loan Corpo-
ration.
§273.11. Public Participation in Meetings.




The agency invites comments from the public regarding whether the
reasons for initially adopting these rules continue to exist. Comments
on the proposal may be submitted to Chris Kloeris, Executive Director,
Texas Optometry Board, 333 Guadalupe Street, Suite 2-420, Austin,
Texas 78701-3942. The deadline for furnishing comments is thirty





Filed: August 28, 2006
Public Utility Commission of Texas
Title 16, Part 2
The Public Utility Commission of Texas (commission) publishes this
notice of intent to review Chapter 26, Substantive Rules Applicable to
Telecommunications Service Providers, pursuant to Texas Government
Code §2001.039, Agency Review of Existing Rules. The text of the rule
sections will not be published. The text of the rules may be found in
the Texas Administrative Code, Title 16, Economic Regulation, Part 2,
or through the commission’s website at www.puc.state.tx.us. Project
Number 33043 is assigned to this proceeding.
Texas Government Code §2001.039 requires that each state agency
review and readopt, readopt with amendments, or repeal the rules
adopted by that agency pursuant to the Texas Government Code, Chap-
ter 2001, Subchapter B, Rulemaking. As required by §2001.039(e),
this review is to assess whether the reason for adopting or readopting
the rules continues to exist. The commission requests specic com-
ments from interested persons on whether the reasons for adopting
each section of Chapter 26 continues to exist. If it is determined during
this review that any section of Chapter 26 needs to be repealed or
amended, the repeal or amendment will be initiated under a separate
proceeding. This notice of intent to review Chapter 26 has no effect
on the sections as they currently exist.
Angie Welborn, Attorney, Legal Division and Adriana Gonzales, Rules
Coordinator, Docket Management Division, have determined that for
each year of the rst ve-year period the sections are in effect there
will be no new scal implications for state or local government as a
result of enforcing or administering these sections that are not already
in effect as a result of the previous adoption of these sections.
Ms. Welborn and Ms. Gonzales have determined that for each year of
the rst ve years these sections are in effect the public benet antic-
ipated as a result of enforcing these sections will be protection of the
public interest inherent in the rates and services of public utilities, and
monitoring of the established regulatory system to assure rates, oper-
ations, and services that are just and reasonable to the consumers and
utilities. There will be no new effect on small businesses or micro-busi-
nesses as a result of enforcing these sections that is not already in effect
as a result of the previous adoption of these sections. There are no new
anticipated economic costs to persons who are required to comply with
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these sections as noticed for review that are not already in effect as a
result of the previous adoption of these sections.
Ms. Welborn and Ms. Gonzales have also determined that for each
year of the rst ve years the sections are in effect there should be no
effect on a local economy as a result of this review, and therefore no
local employment impact statement is required under Administrative
Procedure Act §2001.022.
Comments on the review of Chapter 26 (16 copies) may be submitted
to the Filing Clerk, Public Utility Commission of Texas, 1701 North
Congress Avenue, P.O. Box 13326, Austin, Texas 78711-3326, within
30 days after publication. Reply comments may be submitted within
45 days after publication. When ling comments interested persons are
requested to comment on the sections in the same order they are found
in the chapters and to clearly designate which section is being com-
mented upon. All comments should refer to Project Number 33043.
The rule chapter subject to this review is proposed for publication un-
der the Public Utility Regulatory Act, Texas Utilities Code Annotated
§14.002 (Vernon 1998, Supplement 2005) (PURA), which provides the
Public Utility Commission with the authority to make and enforce rules
reasonably required in the exercise of its powers and jurisdiction; and
Texas Government Code §2001.039 (Vernon 2000, Supplement 2005)
which requires each state agency to review its rules every four years.
Cross Reference to Statutes: Texas Utilities Code Annotated, Title II,
Public Utility Regulatory Act, §11.002 and §14.002; Texas Govern-
ment Code §2001.039.
SUBCHAPTER A. GENERAL PROVISIONS.
16 TAC §26.1. Purpose and Scope of Rules.
16 TAC §26.2. Cross-Reference Transition Provision.
16 TAC §26.3. Severability Clause.
16 TAC §26.4. Statement of Nondiscrimination.
16 TAC §26.5. Denitions.
16 TAC §26.6. Cost of Copies of Public Information.
16 TAC §26.7. Local Exchange Company Assessment.
16 TAC §26.8. Relief for Victims of Hurricanes of Katrina and Rita.
SUBCHAPTER B. CUSTOMER SERVICE AND PROTECTION.
16 TAC §26.21. General Provisions of Customer Service and Protec-
tion Rules.
16 TAC §26.22. Request for Service.
16 TAC §26.23. Refusal of Service.
16 TAC §26.24. Credit Requirements and Deposits.
16 TAC §26.25. Issuance and Format of Bills.
16 TAC §26.26. Foreign Language Requirements.
16 TAC §26.27. Bill Payment and Adjustments.
16 TAC §26.28. Suspension or Disconnection of Service.
16 TAC §26.29. Prepaid Local Telephone Service (PLTS).
16 TAC §26.30. Complaints.
16 TAC §26.31. Disclosures to Applicants and Customers.
16 TAC §26.32. Protection Against Unauthorized Billing Charges
("Cramming").
16 TAC §26.34. Telephone Prepaid Calling Services.
16 TAC §26.37. Texas No-Call List.
SUBCHAPTER C. QUALITY OF SERVICE.
16 TAC §26.51. Continuity of Service.
16 TAC §26.52. Emergency Operations.
16 TAC §26.53. Inspections and Tests.
16 TAC §26.54. Service Objectives and Performance Benchmarks.
16 TAC §26.55. Monitoring of Service.
SUBCHAPTER D. RECORDS, REPORTS, AND OTHER RE-
QUIRED INFORMATION.
16 TAC §26.71. General Procedures, Requirements and Penalties.
16 TAC §26.72. Uniform System of Accounts.
16 TAC §26.73. Financial and Operating Reports.
16 TAC §26.74. Reports on Sale of Property and Mergers.
16 TAC §26.75. Reports on Sale of 50% or More of Stock.
16 TAC §26.76. Gross Receipts Assessment Report.
16 TAC §26.77. Payments, Compensation, and Other Expenditures.
16 TAC §26.78. State Agency Utility Account Information.
16 TAC §26.79. Equal Opportunity Reports.
16 TAC §26.80. Annual Report on Historically Underutilized Busi-
nesses.
16 TAC §26.81. Service Quality Reports.
16 TAC §26.82. Construction Reports.
16 TAC §26.84. Annual Reporting of Afliate Transactions of DCTUs.
16 TAC §26.85. Report of Workforce Diversity and Other Business
Practices.
16 TAC §26.87. Infrastructure Reports.
16 TAC §26.88. Trafc Usage Studies.
16 TAC §26.89. Information Regarding Rates and Services of Non-
dominant Carriers.
16 TAC §26.98. Cost Allocation Manual.
SUBCHAPTER E. CERTIFICATION, LICENSING AND REGIS-
TRATION.
16 TAC §26.101. Certication Criteria.
16 TAC §26.102. Registration of Pay Telephone Service Providers.
16 TAC §26.103. Afliate Guidelines for Certicates of Convenience
and Necessity Holders.
16 TAC §26.107. Registration of Interexchange Carriers, Prepaid Call-
ing Services Companies, and Other Nondominant Telecommunications
Carriers.
16 TAC §26.109. Standards for Granting of Certicates of Operating
Authority (COAs)
16 TAC §26.111. Standards for Granting Service Provider Certicates
of Operating Authority (SPCOAs).
16 TAC §26.113. Amendment of Certicate of Operating Authority
(COA) or Service Provider Certicate of Operating Authority (SP-
COA).
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16 TAC §26.114. Suspension or Revocation of Certicates of Operat-
ing Authority (COAs) and Service Provider Certicates of Operating
Authority (SPCOAs).
SUBCHAPTER F. REGULATION OF TELECOMMUNICATIONS
SERVICE.
16 TAC §26.121. Privacy Issues.
16 TAC §26.122. Customer Proprietary Network Information.
16 TAC §26.123. Caller Identication Services.
16 TAC §26.124. Pay-Per-Call Information Services Call Blocking.
16 TAC §26.125. Automatic Dial Announcing Devices (ADAD).
16 TAC §26.126. Telephone Solicitation.
16 TAC §26.127. Abbreviated Dialing Codes.
16 TAC §26.128. Telephone Directories.
16 TAC §26.129. Standards for Access to Provide Telecommunica-
tions Services at Tenant Request.
16 TAC §26.130. Selection of Telecommunications Utilities.
16 TAC §26.131. Competitive Local Exchange Carrier (CLEC)-to-
CLEC and CLEC-to- Incumbent Local Exchange Carrier (ILEC) Mi-
gration Guidelines.
16 TAC §26.133. Business and Marketing Code of Conduct for Cer-
ticated Telecommunications Utilities (CTUs)
16 TAC §26.134 Market Test to be Applied in Determining if Markets
with Populations Less than 30,000 Should Remain Regulated on or
After January 1, 2007.
SUBCHAPTER G. ADVANCED SERVICES.
16 TAC §26.141. Distance Learning, Information Sharing Programs,
and Interactive Multimedia Communications.
16 TAC §26.142. Integrated Services Digital Network (ISDN).
16 TAC §26.143. Provision of Advanced Services in Rural Areas.
SUBCHAPTER I. ALTERNATIVE REGULATION.
16 TAC §26.171. Small Incumbent Local Exchange Company Regu-
latory Flexibility.
16 TAC §26.172. Voting Procedures for Partial Deregulation or Rever-
sal of Partial Deregulation of Telephone Cooperatives.
16 TAC §26.175. Reclassication of Telecommunications Services for
Electing Incumbent Local Exchange Companies (ILECs).
SUBCHAPTER J. COSTS, RATES AND TARIFFS.
16 TAC §26.201. Cost of Service.
16 TAC §26.202. Adjustment for House Bill 11, Acts of 72nd Legis-
lature, First Called Special Session 1991.
16 TAC §26.203. Rate Policies for Small Local Exchange Companies
(SLECs).
16 TAC §26.205. Rates for Intrastate Access Services.
16 TAC §26.206. Depreciation Rates.
16 TAC §26.207. Form and Filing of Tariffs.
16 TAC §26.208. General Tariff Procedures.
16 TAC §26.209. New and Experimental Services.
16 TAC §26.210. Promotional Rates for Local Exchange Company
Services.
16 TAC §26.211. Rate-Setting Flexibility for Services Subject to Sig-
nicant Competitive Challenges.
16 TAC §26.214. Long Run Incremental Cost (LRIC) Methodology for
Services provided by Certain Incumbent Local Exchange Companies
(ILECs).
16 TAC §26.215. Long Run Incremental Cost Methodology for Dom-
inant Certicated Telecommunications Utility (DCTU) Services.
16 TAC §26.216. Educational Percentage Discount Rates (E-Rates).
16 TAC §26.217. Administration of Extended Area Service (EAS) Re-
quests.
16 TAC §26.219. Administration of Expanded Local Calling Service
Requests.
16 TAC §26.221. Applications to Establish or Increase Expanded Lo-
cal Calling Service Surcharges.
16 TAC §26.223. Prohibition of Excessive COA/SPCOA Usage Sen-
sitive Intrastate Switched Access Rates.
16 TAC §26.224. Requirements Applicable to Basic Network Services
for Chapter 58 Electing Companies.
16 TAC §26.225. Requirements Applicable to Nonbasic Services For
Chapter 58 Electing Companies.
16 TAC §26.226. Requirements Applicable to Pricing Flexibility for
Chapter 58 Electing Companies.
16 TAC §26.227. Procedures Applicable to Nonbasic Services and
Pricing Flexibility for Basic and Nonbasic Services for Chapter 58
Electing Companies.
16 TAC §26.228. Requirements Applicable to Chapter 52 Companies.
16 TAC §26.229. Requirements Applicable to Chapter 59 Electing
Companies.
SUBCHAPTER L. WHOLESALE MARKET PROVISIONS.
16 TAC §26.271. Expanded Interconnection.
16 TAC §26.272. Interconnection.
16 TAC §26.274. Imputation.
16 TAC §26.275. IntraLATA Equal Access.
16 TAC §26.276. Unbundling.
16 TAC §26.283. Infrastructure Sharing.
SUBCHAPTER M. OPERATOR SERVICES.
16 TAC §26.311. Information Relating to Operator Services.
16 TAC §26.313. General Requirements Relating to Operator Services.
16 TAC §26.315. Requirements for Dominant Certicated Telecom-
munications Utilities (DCTUs).
16 TAC §26.317. Information to be Provided at the Telephone Set.
16 TAC §26.319. Access to the Operator of a Local Exchange Com-
pany (LEC).
16 TAC §26.321. 9-1-1 calls, "0-" calls, and End User Choice.
SUBCHAPTER N. PAY TELEPHONE SERVICE.
16 TAC §26.341. General Information Relating to Pay Telephone Ser-
vice (PTS).
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16 TAC §26.342. Pay Telephone Service Tariff Provisions.
16 TAC §26.343. Responsibilities for Pay Telephone Service (PTS) of
Certicated Telecommunications Utilities (CTUs) Holding Certicates
of Convenience and Necessity (CCNs).
16 TAC §26.344. Pay Telephone Service Requirements.
16 TAC §26.345. Posting Requirements for Pay Telephone Service
Providers.
16 TAC §26.346. Rates and Charges for Pay Telephone Service.
16 TAC §26.347. Fraud Protection for Pay Telephone Service.
SUBCHAPTER O. NUMBERING.
16 TAC §26.375. Reclamation of Codes and Thousand-Blocks and
Petitions for Extension of Code and Thousands-Block Activation.
SUBCHAPTER P. TEXAS UNIVERSAL SERVICE FUND.
16 TAC §26.401. Texas Universal Service Fund (TUSF).
16 TAC §26.403. Texas High Cost Universal Service Plan (THCUSP).
16 TAC §26.404. Small and Rural Incumbent Local Exchange Com-
pany (ILEC) Universal Service Plan.
16 TAC §26.406. Implementation of the Public Utility Regulatory Act
§56.025.
16 TAC §26.408. Additional Financial Assistance (AFA).
16 TAC §26.410. Universal Service Fund Reimbursement for Certain
IntraLATA Service.
16 TAC §26.412. Lifeline Service and Link Up Service Programs.
16 TAC §26.414. Telecommunications Relay Service (TRS).
16 TAC §26.415. Specialized Telecommunications Assistance Pro-
gram (STAP).
16 TAC §26.417. Designation as Eligible Telecommunications
Providers to Receive Texas Universal Service Funds (TUSF).
16 TAC §26.418. Designation of Common Carriers as Eligible
Telecommunications Carriers to Receive Federal Universal Service
Funds.
16 TAC §26.420. Administration of Texas Universal Service Fund
(TUSF).
16 TAC §26.421. Designation of Eligible Telecommunications
Providers to Provide Service to Uncerticated Areas.
16 TAC §26.422. Subsequent Petitions for Service in Uncerticated
Areas.
16 TAC §26.423. High Cost Universal Service Plan for Uncerticated
Areas where an Eligible Telecommunications Provider (ETP) Volun-
teers to Provide Basic Local Telecommunications Service.
16 TAC §26.424. Audio Newspaper Assistance Program.
SUBCHAPTER Q. 9-1-1 ISSUES.
16 TAC §26.431. Monitoring of Certain 911 Fees.
16 TAC §26.433. Roles and Responsibilities of 9-1-1 Service
Providers.
16 TAC §26.435. Cost Recovery Methods for 9-1-1 Dedicated Trans-
port.
SUBCHAPTER R. PROVISIONS RELATING TO MUNICIPAL
REGULATION AND RIGHTS-OF-WAY MANAGEMENT.
16 TAC §26.461. Access Line Categories.
16 TAC §26.463. Calculation and Reporting of a Municipality’s Base
Amount.
16 TAC §26.465. Methodology for Counting Access Lines and Re-
porting Requirements for Certicated Telecommunications Providers.
16 TAC §26.467. Rates, Allocation, Compensation, Adjustments and
Reporting.
16 TAC §26.468. Procedure for Standardized Access Line Reports and
Enforcement Relating to Quarterly Reporting.
16 TAC §26.469. Municipal Authorized Review of a Certicated




Public Utility Commission of Texas
Filed: August 23, 2006
Texas Real Estate Commission
Title 22, Part 23
The Texas Real Estate Commission (TREC) proposes to review Chap-
ter 534, General Administration and Chapter 537, Professional Agree-
ments and Standard Contracts, in accordance with the Texas Govern-
ment Code, §2001.039.
Review of the rules under this chapter will determine whether the rea-
sons for adoption of the rules continues to exist. During the review
process, TREC may also determine that a specic rule may need to
be amended to further rene TREC’s legal and policy considerations,
whether the rules reect current TREC procedures, that no changes to
a rule as currently in effect are necessary, or that a rule is no longer
valid or applicable. Rules will also be combined or reduced for sim-
plication and clarity when feasible. Readopted rules will be noted in
the Texas Register’s "Rules Review" section without publication of the
text. Any proposed amendments or repeal of a rule or chapter as a re-
sult of the review will be published in the "Proposed Rules" section
of the Texas Register and will be open for an additional 30-day public
comment period prior to nal adoption or repeal.
TREC invites comments during the review process for 30 days fol-
lowing the publication of this notice in the Texas Register. Any ques-
tions or comments pertaining to this notice of intention to review should
be directed to Loretta R. DeHay, General Counsel, Texas Real Estate
Commission. P.O. Box 12188, Austin, Texas 78711-2188 or e-mail to




Texas Real Estate Commission
Filed: August 30, 2006
Adopted Rule Review
Texas Real Estate Commission
Title 22, Part 23
The Texas Real Estate Commission (TREC) adopts the review of
Chapters 531 and 533 in accordance with the Texas Government Code,
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§2001.039. The proposed notice of review was published in the May
19, 2006, issue of the Texas Register (31 TexReg 4241).
In conjunction with this review, the agency adopted amendments to
§533.34 and §533.35. These actions were published in the August 25,
2006, issue of the Texas Register (31 TexReg 6735). The amendments
update the rules for consistency and clarity with the underlying and
related statutory provisions. The agency has determined that, with this
change, the reasons for adopting the sections in Chapters 531 and 533
continue to exist.
No comments were received in response to the notice of the proposed
rule review as published in the above-referenced issue of the Texas Reg-
ister. This concludes the review of Chapter 531: Canons of Profes-
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Texas Building and Procurement Commission
Request for Proposal
The Texas Building and Procurement Commission (TBPC), on behalf
of the Department of Public Safety, announces the issuance of Request
for Proposals (RFP) #303-7-10097. TBPC seeks a ten year lease of
approximately 4,964 square feet of ofce space in Arlington, Tarrant
County, Texas.
The deadline for questions is September 1, 2006 and the deadline for
proposals is September 14, 2006 at 3:00 P.M. The award date is October
5, 2006. TBPC reserves the right to accept or reject any or all proposals
submitted. TBPC is under no legal or other obligation to execute a
lease on the basis of this notice or the distribution of a RFP. Neither
this notice nor the RFP commits TBPC to pay for any costs incurred
prior to the award of a grant.
Parties interested in submitting a proposal may obtain information by
contacting TBPC Purchaser Myra Beer at (512) 463-5773. A copy of





Texas Building and Procurement Commission
Filed: August 25, 2006
Request for Proposal
The Texas Building and Procurement Commission (TBPC), on behalf
of the Department of Banking (DOB), announces the issuance of Re-
quest for Proposals (RFP) #303-7-10024-A. TBPC seeks a 5 year lease
of approximately 2,830 square feet of ofce space in the San Antonio
area, Bexar County, Texas.
The deadline for questions is September 11, 2006, and the deadline
for proposals is September 20, 2006 at 3:00 P.M. The award date is
October 16, 2006. TBPC reserves the right to accept or reject any or
all proposals submitted. TBPC is under no legal or other obligation to
execute a lease on the basis of this notice or the distribution of a RFP.
Neither this notice nor the RFP commits TBPC to pay for any costs
incurred prior to the award of a grant.
Parties interested in submitting a proposal may obtain information by
contacting TBPC Purchaser Myra Beer at (512) 463-5773. A copy of





Texas Building and Procurement Commission
Filed: August 25, 2006
Request for Proposal
The Texas Building and Procurement Commission (TBPC), on behalf
of the Texas Department of Family and Protective Services (DFPS),
announces the issuance of Request for Proposal (RFP) #303-7-10130.
TBPC seeks a ve (5) or ten (10) year lease of approximately 29,547
square feet of ofce space in the Amarillo area, Potter and Randall
County, Texas.
The deadline for questions is September 12, 2006 and the deadline for
proposals is September 25, 2006 at 3:00 P.M. The anticipated award
date is October 9, 2006. TBPC reserves the right to accept or reject any
or all proposals submitted. TBPC is under no legal or other obligation
to execute a lease on the basis of this notice or the distribution of a
RFP. Neither this notice nor the RFP commits TBPC to pay for any
costs incurred prior to the award of a grant.
Parties interested in submitting a proposal may obtain information by
contacting TBPC Purchaser Myra Beer at (512) 463-5773. A copy of





Texas Building and Procurement Commission
Filed: August 29, 2006
Coastal Coordination Council
Notice and Opportunity to Comment on Requests for
Consistency Agreement/Concurrence Under the Texas Coastal
Management Program
On January 10, 1997, the State of Texas received federal approval
of the Coastal Management Program (CMP) (62 Federal Register pp.
1439-1440). Under federal law, federal agency activities and actions
affecting the Texas coastal zone must be consistent with the CMP goals
and policies identied in 31 TAC Chapter 501. Requests for federal
consistency review were deemed administratively complete for the fol-
lowing project(s) during the period of August 18, 2006, through Au-
gust 24, 2006. As required by federal law, the public is given an op-
portunity to comment on the consistency of proposed activities in the
coastal zone undertaken or authorized by federal agencies. Pursuant to
31 TAC §§506.25, 506.32, and 506.41, the public comment period for
these activities extends 30 days from the date published on the Coastal
Coordination Council web site. The notice was published on the web
site on August 30, 2006. The public comment period for these projects
will close at 5:00 p.m. on September 29, 2006.
FEDERAL AGENCY ACTIONS:
Applicant: Friendswood Development Company; Location: The
project is located along a headwater tributary of Chigger Creek, on
the south bank of Clear Creek, in Friendswood, northern Galveston
County, Texas. The project can be located on the U.S.G.S. quadrangle
map entitled: Algoa, Texas. Approximate UTM Coordinates in NAD
27 (meters): Zone 15; Easting: 28129; Northing: 3265379. Project
Description: The applicant proposes to construct an 80-acre residen-
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tial development known as West Ranch, in north Galveston County,
Texas. The rst phase of this development was recently permitted un-
der Nationwide Permit SWG-05-39-012. The drainage modications
proposed under this project include the ll and relocation of an existing
headwater for expansion of a drainage/ood control channel and asso-
ciated on-site wetland mitigation. The drainage improvements will in-
clude the construction of four backslope swale drains with associated
articulated blocks for erosion control. Two outfall structures will be
constructed which will service the proposed wetland migration area.
The outfall located on the south side of the mitigation area will consist
of an 84-inch storm sewer and associated articulated erosion blocks.
The main outfall, located in the central portion of the mitigation area,
will consist of three 60-inch and one 72-inch storm sewers and asso-
ciated erosion blocks. The backslope swale drains and outfall struc-
tures are designed in pairs and grouped together within the proposed
drainage channel in order to minimize overall wetland and water qual-
ity impacts. The applicant proposes to place an estimated 1,330 cubic
yards of clean ll material below the ordinary high water mark within
the jurisdictional limits of a tributary headwater of Chigger Creek. A
total of 0.549 acre (1,974 linear feet) of jurisdictional headwaters will
be lled by this project. Specically, 0.32 acre (945 linear feet) of ju-
risdictional headwaters will be lled, with a total of 0.228 acre (1,029
linear feet) of jurisdictional headwaters will be relocated by the pro-
posed project. The total 0.548 acres of jurisdictional impacts will be
mitigated with the construction of 0.478 acre of wetlands within the
bottom of the relocated headwater-drainage channel. The proposed
wetland mitigation area will also improve water quality via the tertiary
treatment of runoff as it ows through the proposed wetlands. The ad-
dition, the applicant agrees to deed restrict 4.75 acres of high quality
forested riparian habitat along Chigger Creek as project preservation.
The purpose of the ll activity is to provide adequate ood control for
the planned residential development while limiting impacts within sub-
ject property. The need for the work is to satisfy the requirements of the
Galveston County Drainage District and to meet the housing demand of
prospective homeowners in the Friendswood sub-region. CCC Project
No.: 06-0376-F1; Type of Application: U.S.A.C.E. permit applica-
tion #24151 is being evaluated under §10 of the Rivers and Harbors
Act of 1899 (33 U.S.C.A. §403) and §404 of the Clean Water Act (33
U.S.C.A. §1344). Note: The consistency review for this project may
be conducted by the Texas Commission on Environmental Quality un-
der §401 of the Clean Water Act.
Applicant: City of Corpus Christi; Location: The project is located
at Laguna Shores Road between Graham and Husslin’ Hornet Streets,
along the western shore of the Laguna Madre, Corpus Christi, Nueces
County, Texas. The project can be located on the U.S.G.S. quadrangle
map entitled: OSO CREEK NE, Texas. Approximate UTM Coordi-
nates in NAD 27 (meters): Zone 14; from Easting: 669,940; Northing:
3,060,190 to Easting: 669,256; Northing: 3,058,695. Project Descrip-
tion: The applicant proposes to elevate the Laguna Shores Drive road-
way to ensure trafc ow is maintained during high tides, widen the
roadway to accommodate existing and future trafc volumes, build a
roadway pavement to withstand expected trafc volumes and loading
conditions, provide additional cross roadway drainage to meet future
drainage requirements, and provide erosion protection to protect the
roadway bed during high tide. The proposed roadbed would be raised
an average of approximately two feet. The proposed new pavement
would consist of two 12-foot-wide lanes with 4-foot-wide shoulders
on each side. Portions of the project area lie within existing wetland
areas. Approximately 85,750 square feet of ll will be placed in wet-
lands and in open waters and approximately 2,800 square feet of wet-
lands and open waters will be excavated. The applicant has indicated
that a detailed mitigation plan for this project will be submitted at a later
date. CCC Project No.: 06-0385-F1; Type of Application: U.S.A.C.E.
permit application #24279 is being evaluated under §10 of the Rivers
and Harbors Act of 1899 (33 U.S.C.A. §403) and §404 of the Clean
Water Act (33 U.S.C.A. §1344).
Pursuant to §306(d)(14) of the Coastal Zone Management Act of 1972
(16 U.S.C.A. §§1451 - 1464), as amended, interested parties are invited
to submit comments on whether a proposed action is or is not consis-
tent with the Texas Coastal Management Program goals and policies
and whether the action should be referred to the Coastal Coordination
Council for review.
Further information on the applications listed above may be obtained
from Ms. Tammy Brooks, Consistency Review Coordinator, Coastal
Coordination Council, P.O. Box 12873, Austin, Texas 78711-2873,
or tammy.brooks@glo.state.tx.us. Comments should be sent to Ms.
Brooks at the above address or by fax at (512) 475-0680.
TRD-200604788
Larry L. Laine
Chief Clerk/Deputy Land Commissioner, General Land Of¿ce
Coastal Coordination Council
Filed: August 28, 2006
Ofce of Consumer Credit Commissioner
Notice of Rate Ceilings
The Consumer Credit Commissioner of Texas has ascertained the fol-
lowing rate ceilings by use of the formulas and methods described in
§§303.003, 303.005, 303.008, 303.009, 304.003, and 346.101. Tex.
Fin. Code.
The weekly ceiling as prescribed by §303.003 and §303.009 for the pe-
riod of 09/04/06 - 09/10/06 is 18% for Consumer 1/Agricultural/Com-
mercial2/credit through $250,000.
The weekly ceiling as prescribed by §303.003 and §303.009 for the
period of 09/04/06 - 09/10/06 is 18% for Commercial over $250,000.
The monthly ceiling as prescribed by §303.005 and §303.0093 for the
period of 09/01/06 - 09/30/06 is 18% for Consumer/Agricultural/Com-
mercial/credit through $250,000.
The monthly ceiling as prescribed by §303.005 and §303.009 for the
period of 09/01/06 - 09/30/06 is 18% for Commercial over $250,000.
The standard quarterly rate as prescribed by §303.008 and §303.009
for the period of 10/01/06 - 12/31/06 is 18% for Consumer/Agricul-
tural/Commercial/credit through $250,000.
The standard quarterly rate as prescribed by §303.008 and §303.009
for the period of 10/01/06 - 12/31/06 is 18% for Commercial over
$250,000.
The retail credit card quarterly rate as prescribed by §303.0091 for the
period of 10/01/06 - 12/31/06 is 18% for Consumer/Agricultural/Com-
mercial/credit through $250,000.
The lender credit card quarterly rate as prescribed by §346.101 Tex.
Fin. Code1 for the period of 10/01/06 - 12/31/06 is 18% for Con-
sumer/Agricultural/Commercial/credit through $250,000.
The standard annual rate as prescribed by §303.008 and §303.0094for
the period of 10/01/06 - 12/31/06 is 18% for Consumer/Agricul-
tural/Commercial/credit through $250,000.
The standard annual rate as prescribed by §303.008 and §303.009
for the period of 10/01/06 - 12/31/06 is 18% for Commercial over
$250,000.
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The retail credit card annual rate as prescribed by §303.0091 for the
period of 10/01/06 - 12/31/06 is 18% for Consumer/Agricultural/Com-
mercial/credit through $250,000.
The judgment ceiling as prescribed by §304.003 for the period of
09/01/06 - 09/30/06 is 8.25% for Consumer/Agricultural/Commer-
cial/credit through $250,000.
The judgment ceiling as prescribed §304.003 for the period of 09/01/06
- 09/30/06 is 8.25% for Commercial over $250,000.
1 Credit for personal, family or household use.
2 Credit for business, commercial, investment or other similar purpose.
3 For variable rate commercial transactions only.




Of¿ce of Consumer Credit Commissioner
Filed: August 29, 2006
East Texas Council of Governments
Request for Applications to Reimburse Local Organizations
The Texas Health and Human Services Commission (HHSC) awarded
the East Texas Council of Governments (ETCOG) a Social Services
Block Grant (SSBG) for Emergency Disaster Relief. A portion of these
funds may be used to reimburse local organizations for expenses in-
curred in providing allowable health and human services to individ-
uals affected by Hurricane Rita and Hurricane Katrina. The expenses
cannot be previously reimbursed through any other state or federal gov-
ernment source. Expenses that were paid from the receipt of cash do-
nations are not reimbursable. Additionally, reimbursement for donated
goods and/or services will also not be allowable.
These services must have been provided to evacuees located in one of
the following fourteen (14) counties: Gregg, Harrison, Panola, Marion,
Cherokee, Rusk, Smith, Van Zandt, Anderson, Camp, Wood, Rains,
Upshur, and Henderson. To apply for reimbursement, a local organ-
ization must submit an Application for Reimbursement. ETCOG is,
therefore, requesting Applications for Reimbursement from interested
East Texas area organizations.
The Request for Application is being released as two separate applica-
tions:
(1) Request for Reimbursement Application for previous expenditures
for Rita and Katrina evacuees; and/or
(2) Request for Application to provide continuing services to:
(a) promote self-sufciency and job placement for Rita and Katrina
evacuees; and/or
(b) provide social services/health services/maintenance for Rita and
Katrina evacuees who cannot live independently.
Organizations may submit one or two applications for reimbursement,
as applicable; one application for previous evacuee expenditures, and
a second application for reimbursement for continuing services to hur-
ricane evacuees.
In releasing this Request for Applications (RFA), ETCOG is not mak-
ing a commitment to reimburse an organization based solely on the
submittal of the organization’s identied expenditures. Local organi-
zations submitting Applications for Reimbursement must establish the
amount of funds expended on Hurricane Katrina and/or Hurricane Rita
evacuees. Organizations must also submit valid documentation/writ-
ten verication (i.e. receipts, invoices, spreadsheets, etc.) verifying
expenditures per evacuee, and individual FEMA Numbers (for expen-
ditures after 1/1/06). Several of the SSBG eligible services may in-
clude, but are not limited to: congregate meals, home-based services,
housing services, health related and home health services, legal ser-
vices, transportation, special services for at risk youth or persons with
developmental or physical disabilities, etc.
The contract period for the use of the grant funds is from the date
of Hurricane Katrina on August 29, 2005, and/or Hurricane Rita on
September 25, 2005, to September 30, 2007. The total amount of grant
funds available for Hurricane Rita evacuee expenses is $827,000.00;
and $632,916.00 is available for expenditures for Hurricane Katrina.
The grant funds will be nanced with 100 percent federal funds.
The Applications for Reimbursement will be evaluated by a RFA Re-
view Team, and those organizations that best meet the criteria of the
RFA will be awarded a contract for reimbursement. After applications
have been approved and reimbursement amounts determined, ETCOG
will execute a nancial contract with each local organization.
East Texas organizations interested in receiving an Application pack-
age(s) should send a request by letter, e-mail or fax. to: Peggy M. Col-
lier, Program Coordinator, East Texas Council of Governments, 3800
Stone Road, Kilgore, TX 75662, or peggy.collier@twc.state.tx.us, or
fax to 903-983-1440, Attention: Peggy M. Collier.
Applications must be submitted to ETCOG by 5:00PM on Tuesday,
September 19, 2006 by hand delivery or mailed to the following ad-
dress:
East Texas Council of Governments
Attention: Peggy M. Collier
3800 Stone Road
Kilgore, TX 75662
An Informational Conference regarding the RFA will be conducted at
1:30PM September 7, 2006, at the East Texas Council of Governments,
3800 Stone Road, Kilgore, TX. Questions concerning the RFA process
will be addressed at the conference, or may be sent by fax to Peggy M.
Collier, Program Coordinator, at 903-983-1440, Attention: Peggy M.
Collier; or to peggy.collier@twc.state.tx.us by September 8, 2006.
Historically Underutilized Businesses (HUB) as well as local organi-
zations, i.e. non-prot organizations, faith-based organizations, com-
munity-based organizations, educational organizations, and city and
county governments are encouraged to submit applications. All pro-
grams of ETCOG are equal opportunity entities. Auxiliary aids and
services are available, upon request, to those with disabilities. 1-800-




East Texas Council of Governments
Filed: August 24, 2006
Texas Education Agency
Request for Applications concerning Texas High School
Redesign and Restructuring Grant Progaram, Cycle 3
Eligible Applicants. The Texas Education Agency (TEA) is request-
ing applications under Request for Applications (RFA) #701-06-025
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from eligible school districts or open-enrollment charter schools. An
eligible school district or open-enrollment charter school shall include
a school district or open-enrollment charter school with one or more
eligible high schools. A school district must submit a separate appli-
cation on behalf of each eligible high school. An eligible school dis-
trict or open-enrollment charter school may not have more than three
high school campuses or more than 33 percent of its comprehensive
high school campuses currently awarded any of the following grants: a
Texas High School Redesign and Restructuring (TXHSRR) Grant, Cy-
cle 1 or 2; a non-competitive grant for redesign from the TEA; a Com-
prehensive School Reform (CSR)-Texas High School Initiative grant;
or a grant through the privately-funded Texas High School Project’s
(THSP) Redesigned High School Initiative. An eligible high school
is dened as (1) a school serving students in two or more of the fol-
lowing grades: 9, 10, 11, or 12; (2) a school with at least 50 percent
of its student population in Grade 9 or higher; (3) a school serving at
least 100 students in Grades 9 through 12; (4) a school that, under the
Texas accountability rating system, has been rated Academically Un-
acceptable in 2006; and (5) a school that is not a recipient of funds
through the TXHSRR Grant, Cycle 1 or 2; a CSR-Texas High School
Initiative Grant; or a grant through the privately-funded THSP’s Re-
designed High School Initiative.
A school district or open-enrollment charter school applying for this
grant must be nancially viable as determined through scal review by
the TEA Division of Financial Audits. Additionally, to maintain eligi-
bility for this grant, both the school district or the open-enrollment char-
ter school, and the campus under the school district or open-enrollment
charter school, must be in compliance with all intervention require-
ments as established by the TEA Division of Program Monitoring and
Interventions and must attend required training delivered by Region 13
Education Service Center (ESC). In addition, an open-enrollment char-
ter high school campus shall become ineligible for grant funding (or if
a campus has applied for and received funding for this grant, will have
its grant funding placed on hold) if the commissioner of education no-
ties the campus’ charter holder of the commissioner’s intent to revoke
or non-renew such charter under Texas Education Code (TEC), Chap-
ter 12, or to close the campus under TEC, Chapter 39, for any of the
reasons set forth in either statutory provision. If the commissioner of
education ultimately revokes or denies renewal of an open-enrollment
charter of a charter holder or closes a campus that has been awarded
funds under this grant program, grant funding shall be discontinued.
Description. The purpose of the TXHSRR Grant, Cycle 3, is to pro-
vide high school campuses rated Academically Unacceptable under the
Texas accountability rating system with the resources to build capacity
for implementing innovative, schoolwide initiatives designed to im-
prove student performance on the campus. Additionally, this grant
seeks to create a demonstration project that will provide case studies
and models for successful practices in turning around low-performing
high schools. The primary goals of this grant program are to (1) correct
the specic area of unacceptable performance identied in the campus
accountability rating; (2) increase overall student achievement; (3) cre-
ate a culture of high academic standards and expectations for all stu-
dents; (4) demonstrate innovative management, personalization, and
instructional practices; (5) ensure that every student is taught by highly
qualied, effective teachers; (6) develop leadership capacity in campus
and district leaders to support redesign of the campus; and (7) engage
parents and the community in school activities.
Dates of Project. The TXHSRR Grant, Cycle 3, will be implemented
during the 2006-2007, 2007-2008, and 2008-2009 school years. Ap-
plicants should plan for a starting date of no earlier than March 1, 2007,
and an ending date of no later than February 28, 2009.
Project Amount. A total of approximately $5 million is available for
funding the TXHSRR Grant, Cycle 3. Each high school campus will
receive a maximum of $300,000 or $850 per student enrolled on the
campus, whichever is the lesser amount, for the 2006-2007 through
2008-2009 project period. This project is funded 100 percent from
Rider 59 general revenue funds appropriated by the state legislature.
Selection Criteria. Applications will be selected based on expert
reviewers’ assessment of each applicant’s ability to carry out all
requirements contained in the RFA. Reviewers will evaluate applica-
tions based on the overall quality and validity of the proposed grant
programs and the extent to which the applications address the primary
objectives and intent of the project. Applications must address each
requirement as specied in the RFA to be considered for funding.
From the highest ranking applications, the TEA will select applicants
to participate in interview sessions with a review panel in Austin,
Texas. Applicants will be required to participate in the interview
process to be eligible for funding. Final grant selections will be based
on the reviewers’ assessment of the grant application and the oral
interview.
Technical Assistance. Through the Region 13 ESC, the TEA will pro-
vide pre-grant support and guidance in the development of individ-
ualized campus redesign plans that address both campus needs and
grant requirements. The RFA will specify the time and date for the
pre-grant support and guidance sessions. Through the Region 13 ESC,
the TEA will also provide direct on-site coaching and required training
and on-going regional training and networking activities to those high
school campuses that receive the TXHSRR Grant, Cycle 3.
The TEA is not obligated to approve an application, provide funds, or
endorse any application submitted in response to this RFA. This RFA
does not commit TEA to pay any costs before an application is ap-
proved. The issuance of this RFA does not obligate TEA to award a
grant or pay any costs incurred in preparing a response.
Requesting the Application. A complete copy of RFA #701-06-025
may be obtained by writing the Document Control Center, Room
6-108, Texas Education Agency, William B. Travis Building, 1701 N.
Congress Avenue, Austin, Texas 78701; by calling (512) 463-9304;
by faxing (512) 463-9811; or by e-mailing dcc@tea.state.tx.us. Please
refer to the RFA number and title in your request. Provide your name,
complete mailing address, and phone number including area code.
The announcement letter and complete RFA will also be posted on the
TEA website at http://www.tea.state.tx.us/opge/disc/index.html for
viewing and downloading.
Further Information. For clarifying information about the RFA,
contact Karen Harmon, Division of Discretionary Grants, TEA,
(512) 463-9269. In order to assure that no prospective applicant may
obtain a competitive advantage because of acquisition of information
unknown to other prospective applicants, any information that is
different from or in addition to information provided in the RFA
will be provided only in response to written inquiries. Copies of all
such inquiries and the written answers thereto will be posted on the
TEA website in the format of Frequently Asked Questions (FAQs) at
http://www.tea.state.tx.us/opge/disc/index.html.
Deadline for Receipt of Applications. Applications must be received in
the Document Control Center of the TEA by 5:00 p.m. (Central Time),
Tuesday, October 31, 2006, to be considered for funding.
TRD-200604881
Cristina De La Fuente-Valadez
Director, Policy Coordination Division
Texas Education Agency
Filed: August 30, 2006
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Commission on State Emergency Communica-
tions
Public Notice of Workshop
The Commission on State Emergency Communications (CSEC)
is conducting a workshop regarding §255.4, Denition of a Local
Exchange Access Line or an Equivalent Local Exchange Access Line,
on Wednesday, September 13, 2006 from 1:00 pm until 5:00 pm at the
William P. Hobby Building, Tower II, room 225, Austin, Texas 78701.
An agenda will be provided prior to the workshop via the CSEC website
at www.911.state.tx.us.
Questions concerning the workshop or this notice should be referred to
Patrick Tyler, CSEC General Counsel, at (512) 305-6915. Hearing and





Commission on State Emergency Communications
Filed: August 30, 2006
Texas Commission on Environmental Quality
Agreed Orders
The Texas Commission on Environmental Quality (TCEQ or commis-
sion) staff is providing an opportunity for written public comment on
the listed Agreed Orders (AOs) in accordance with Texas Water Code
(the Code), §7.075. Section 7.075 requires that before the commission
may approve the AOs, the commission shall allow the public an op-
portunity to submit written comments on the proposed AOs. Section
7.075 requires that notice of the proposed orders and the opportunity
to comment must be published in the Texas Register no later than the
30th day before the date on which the public comment period closes,
which in this case is October 9, 2006. Section 7.075 also requires that
the commission promptly consider any written comments received and
that the commission may withdraw or withhold approval of an AO if a
comment discloses facts or considerations that indicate that consent is
inappropriate, improper, inadequate, or inconsistent with the require-
ments of the statutes and rules within the commission’s jurisdiction
or the commission’s orders and permits issued in accordance with the
commission’s regulatory authority. Additional notice of changes to a
proposed AO is not required to be published if those changes are made
in response to written comments.
A copy of each proposed AO is available for public inspection at both
the commission’s central ofce, located at 12100 Park 35 Circle, Build-
ing C, 1st Floor, Austin, Texas 78753, (512) 239-1864 and at the ap-
plicable regional ofce listed as follows. Written comments about an
AO should be sent to the enforcement coordinator designated for each
AO at the commission’s central ofce at P.O. Box 13087, Austin, Texas
78711-3087 and must be received by 5:00 p.m. on October 9, 2006.
Written comments may also be sent by facsimile machine to the en-
forcement coordinator at (512) 239-2550. The commission enforce-
ment coordinators are available to discuss the AOs and/or the comment
procedure at the listed phone numbers; however, §7.075 provides that
comments on the AOs shall be submitted to the commission in writing.
(1) COMPANY: Amarillo Village Cleaners, Inc.; DOCKET NUM-
BER: 2006-0653-DCL-E; IDENTIFIER: Regulated Entity Reference
Number (RN) RN104154034; LOCATION: Amarillo, Randall
County, Texas; TYPE OF FACILITY: dry cleaning; RULE VIO-
LATED: 30 TAC §337.10(a) and Texas Health and Safety Code
(THSC), §374.102(a), by failing to complete and submit the required
registration form; PENALTY: $948; ENFORCEMENT COORDINA-
TOR: Tom Greimel, (512) 239-5690; REGIONAL OFFICE: 3918
Canyon Drive, Amarillo, Texas 79109-4933, (806) 353-9251.
(2) COMPANY: Arkema Inc.; DOCKET NUMBER: 2006-0614-
AIR-E; IDENTIFIER: RN100216373; LOCATION: Beaumont,
Jefferson County, Texas; TYPE OF FACILITY: industrial or-
ganic chemical plant; RULE VIOLATED: 30 TAC §101.20(3) and
§116.115(b)(2)(F), Air Permit Numbers 865A and PSD-TX-1016,
and THSC, §382.085(b), by allegedly exceeding the emission rate for
sulfur dioxide from the are; PENALTY: $3,600; ENFORCEMENT
COORDINATOR: Suzanne Walrath, (512) 239-2134; REGIONAL
OFFICE: 3870 Eastex Freeway, Beaumont, Texas 77703-1892, (409)
898-3838.
(3) COMPANY: Bay Area Healthcare Group, Ltd. dba Corpus
Christi Medical Center; DOCKET NUMBER: 2006-0509-PST-E;
IDENTIFIER: RN102978160; LOCATION: Corpus Christi, Nueces
County, Texas; TYPE OF FACILITY: hospital; RULE VIOLATED:
30 TAC §334.10(b), by failing to maintain all underground storage
tank (UST) records at the facility and make them available for inspec-
tion upon request; and 30 TAC §334.8(c)(4)(A)(vi) and (c)(4)(B), by
failing to submit a fully and accurately completed UST registration
and self-certication form; PENALTY: $880; ENFORCEMENT
COORDINATOR: Christina Martinez, (512) 239-0739; REGIONAL
OFFICE: 6300 Ocean Drive, Suite 1200, Corpus Christi, Texas
78412-5503, (361) 825-3100.
(4) COMPANY: Cadillac Cleaners Inc. dba Millers Custom Clean-
ers; DOCKET NUMBER: 2006-1096-DCL-E; IDENTIFIER:
RN104674429; LOCATION: Manseld, Tarrant County, Texas; TYPE
OF FACILITY: dry cleaning; RULE VIOLATED: 30 TAC §337.11(e)
and THSC, §374.102, by failing to renew the facility’s registration by
completing and submitting the required registration form; and 30 TAC
§337.14(c) and the Code, §5.702, by failing to pay dry cleaner registra-
tion late fees; PENALTY: $948; ENFORCEMENT COORDINATOR:
Cari-Michel LaCaille, (512) 239-1387; REGIONAL OFFICE: 2301
Gravel Drive, Fort Worth, Texas 76118-6951, (817) 588-5800.
(5) COMPANY: City of Center; DOCKET NUMBER: 2006-0859-
PWS-E; IDENTIFIER: RN101390409; LOCATION: Center, Shelby
County, Texas; TYPE OF FACILITY: public water supply; RULE VI-
OLATED: 30 TAC §290.113(f)(4) and (5), and THSC, §341.0315(c),
by exceeding the maximum contaminant level (MCL) for total tri-
halomethane (TTHM) and haloacetic acids (HAA5); PENALTY:
$4,200; ENFORCEMENT COORDINATOR: Epifanio Villarreal,
(210) 490-3096; REGIONAL OFFICE: 3870 Eastex Freeway, Beau-
mont, Texas 77703-1892, (409) 898-3838.
(6) COMPANY: Chasco Constructors, Ltd., LLP; DOCKET NUM-
BER: 2006-0723-WQ-E; IDENTIFIER: RN104910930; LOCATION:
Cedar Park, Williamson County, Texas; TYPE OF FACILITY: com-
mercial development; RULE VIOLATED: 30 TAC §281.25(a)(4) and
40 Code of Federal Regulations (CFR) §122.26(c), by failing to obtain
authorization to discharge storm water associated with construction
activities; PENALTY: $600; ENFORCEMENT COORDINATOR:
Brent Hurta, (512) 239-6589; REGIONAL OFFICE: 1921 Cedar Bend
Drive, Suite 150, Austin, Texas 78758-5336, (512) 339-2929.
(7) COMPANY: Clear Creek Rentals, Ltd. dba Tucker Rentals;
DOCKET NUMBER: 2006-0834-PWS-E; IDENTIFIER:
RN104443791; LOCATION: Killeen, Bell County, Texas; TYPE
OF FACILITY: mobile home park with public water supply; RULE
VIOLATED: 30 TAC §290.39(e)(1) and THSC, §341.035(c), by
failing to submit detailed plans and engineering reports prior to
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activating a new public water supply system; PENALTY: $336;
ENFORCEMENT COORDINATOR: Tel Croston, (512) 239-5717;
REGIONAL OFFICE: 6801 Sanger Avenue, Suite 2500, Waco, Texas
76710-7826, (254) 751-0335.
(8) COMPANY: ConocoPhillips Company; DOCKET NUMBER:
2006-0646-AIR-E; IDENTIFIER: RN102495884; LOCATION:
Borger, Hutchinson County, Texas; TYPE OF FACILITY: petroleum
rening and natural gas processing plant; RULE VIOLATED: 30 TAC
§116.715(a), TCEQ Flexible Air Permit Number 9868A, Special Con-
dition 1, and THSC, §382.085(b), by failing to prevent unauthorized
emissions; PENALTY: $12,940; ENFORCEMENT COORDINATOR:
Trina Grieco, (210) 490-3096; REGIONAL OFFICE: 3918 Canyon
Drive, Amarillo, Texas 79109-4933, (806) 353-9251.
(9) COMPANY: Manny Davila; DOCKET NUMBER: 2006-0629-
WOC-E; IDENTIFIER: RN103445524; LOCATION: El Paso, El Paso
County, Texas; TYPE OF FACILITY: backow prevention assembly
tester; RULE VIOLATED: 30 TAC §30.51(b), the Code, §37.003,
and THSC, §341.034(c), by failing to have a license or registration
issued by the commission under Texas Water Code, Chapter 37 prior
to repairing, testing, and installing backow prevention assemblies;
PENALTY: $150; ENFORCEMENT COORDINATOR: Yuliya Dun-
away, (210) 490-3096; REGIONAL OFFICE: 401 East Franklin
Avenue, Suite 560, El Paso, Texas 79901-1206, (915) 834-4949.
(10) COMPANY: Doctors Hospital of Laredo; DOCKET NUMBER:
2006-1254-PST-E; IDENTIFIER: RN101867703; LOCATION:
Laredo, Webb County, Texas; TYPE OF FACILITY: hospital; RULE
VIOLATED: 30 TAC §334.50(b)(1)(A), by failing to provide release
detection; and 30 TAC §334.8(c)(5)(A)(i), by failing to possess a valid
TCEQ delivery certicate; PENALTY: $2,625; ENFORCEMENT
COORDINATOR: Melissa Keller, (512) 239-1768; REGIONAL
OFFICE: 1403 Seymour, Suite 2, Laredo, Texas 78040-8752, (956)
791-6611.
(11) COMPANY: Equistar Chemicals, LP; DOCKET NUMBER:
2006-0295-AIR-E; IDENTIFIER: RN100210319; LOCATION: La
Porte, Harris County, Texas; TYPE OF FACILITY: chemical man-
ufacturing; RULE VIOLATED: 30 TAC §116.115(c), New Source
Review (NSR) Permit Number 18978, Special Condition Number 1,
and THSC, §382.085(b), by failing to maintain an emission rate below
the allowable emission limits; PENALTY: $10,000; ENFORCE-
MENT COORDINATOR: Jason Kemp, (512) 239-5610; REGIONAL
OFFICE: 5425 Polk Avenue, Suite H, Houston, Texas 77023-1486,
(713) 767-3500.
(12) COMPANY: Equistar Chemicals, LP; DOCKET NUMBER:
2006-0515-AIR-E; IDENTIFIER: RN100542281; LOCATION:
Channelview, Harris County, Texas; TYPE OF FACILITY: chemical
manufacturing; RULE VIOLATED: 30 TAC §116.115(c), NSR Air
Permit Number 2936, Special Condition 1, and THSC, §382.085(b),
by failing to prevent the release of unauthorized emissions; PENALTY:
$8,425; ENFORCEMENT COORDINATOR: Elvia Maske, (512)
239-0789; REGIONAL OFFICE: 5425 Polk Avenue, Suite H, Hous-
ton, Texas 77023-1486, (713) 767-3500.
(13) COMPANY: Willie D. Lawson, Sr. dba Evans Ave Clean-
ers; DOCKET NUMBER: 2006-0845-DCL-E; IDENTIFIER:
RN104171632; LOCATION: Fort Worth, Tarrant County, Texas;
TYPE OF FACILITY: dry cleaning; RULE VIOLATED: 30 TAC
§337.11(e) and THSC, §374.102, by failing to renew the facility’s
registration by completing and submitting the required registration
form; PENALTY: $948; ENFORCEMENT COORDINATOR: Shon-
tay Wilcher, (512) 239-2136; REGIONAL OFFICE: 2301 Gravel
Drive, Fort Worth, Texas 76118-6951, (817) 588-5800.
(14) COMPANY: Freer Water Conservation and Improvement
District; DOCKET NUMBER: 2006-0481-PWS-E; IDENTIFIER:
RN101440204; LOCATION: Freer, Duval County, Texas; TYPE
OF FACILITY: public water supply; RULE VIOLATED: 30 TAC
§290.46(d)(2)(A), (e)(4)(C), and (f)(3)(B)(v), and THSC, §341.033(a),
by failing to operate the disinfection equipment so as to maintain a free
chlorine residual of 0.2 milligrams per liter throughout the distribution
system, by failing to employ at least two operators who hold a Class
"C" or higher groundwater license and who each work at least 16
hours per month at the public water system’s production, treatment, or
distribution facilities and by failing to keep on le and make available
for commission review calibration records for disinfectant residual
analyzers; 30 TAC §290.42(e)(4)(A), by failing to provide a small
bottle of fresh ammonia solution for testing for chlorine leakage; 30
TAC §290.43(c)(3), by failing to ensure that the cover of the overow
pipe on the ground storage ts tightly with no gap over 1/16 inch;
30 TAC §290.45(b)(1)(D)(i) and THSC, §341.0315(c), by failing to
provide two or more wells with a total capacity of 0.6 gallons per
minute (gpm) per connection; 30 TAC §290.110(c)(5)(B) and (e)(4),
by failing to keep on le and make available for commission review
chlorine monitoring records for weekend monitoring and copies of
the quarterly distribution report for public water systems; and 30
TAC §290.41(c)(3)(Q), by failing to provide the opening to the air
release device on the well discharge piping with 16-mesh or ner
corrosion-resistant screening material or an acceptable equivalent;
PENALTY: $1,134; ENFORCEMENT COORDINATOR: Sandy Van-
Cleave, (512) 239-0667; REGIONAL OFFICE: 6300 Ocean Drive,
Suite 1200, Corpus Christi, Texas 78412-5503, (361) 825-3100.
(15) COMPANY: City of Giddings; DOCKET NUMBER:
2006-1012-MWD-E; IDENTIFIER: RN101468817; LOCATION:
Giddings, Lee County, Texas; TYPE OF FACILITY: domestic
wastewater system; RULE VIOLATED: 30 TAC §305.125(1),
Texas Pollutant Discharge Elimination System Permit Number
WQ0010456002, Efuent Limitations and Monitoring Requirements
Number 1, and the Code, §26.121(a), by failing to comply with the
permitted efuent limits for ammonia-nitrogen; PENALTY: $720;
ENFORCEMENT COORDINATOR: Brent Hurta, (512) 239-6589;
REGIONAL OFFICE: 1921 Cedar Bend Drive, Suite 150, Austin,
Texas 78758-5336, (512) 339-2929.
(16) COMPANY: City of Gladewater; DOCKET NUMBER:
2006-0679-PWS-E; IDENTIFIER: RN101176832; LOCATION:
Gladewater, Gregg County, Texas; TYPE OF FACILITY: public
drinking water supply; RULE VIOLATED: 30 TAC §290.113(f)(4)
and (5) and THSC, §341.0315(c), by exceeding the MCL for TTHM
and HAA5; PENALTY: $2,520; ENFORCEMENT COORDINATOR:
Yuliya Dunaway, (210) 490-3096; REGIONAL OFFICE: 2916 Teague
Drive, Tyler, Texas 75701-3756, (903) 535-5100.
(17) COMPANY: KB HOME LONE STAR LP; DOCKET NUMBER:
2006-0434-EAQ-E; IDENTIFIER: RN104760707; LOCATION:
Cedar Park, Williamson County, Texas; TYPE OF FACILITY: con-
struction site; RULE VIOLATED: 30 TAC §213.23(a)(1), by failing to
obtain approval of an Edwards Aquifer Contributing Zone plan prior
to the beginning of construction; and 30 TAC §205.6 and the Code,
§5.702, by failing to pay general permits stormwater fees; PENALTY:
$28,000; ENFORCEMENT COORDINATOR: Ruben Soto, (512)
239-4571; REGIONAL OFFICE: 1921 Cedar Bend Drive, Suite 150,
Austin, Texas 78758-5336, (512) 339-2929.
(18) COMPANY: KB HOME LONE STAR LP; DOCKET NUMBER:
2006-0529-EAQ-E; IDENTIFIER: RN104873104; LOCATION:
Georgetown, Williamson County, Texas; TYPE OF FACILITY: con-
struction site; RULE VIOLATED: 30 TAC §213.4(a)(1), by failing
to obtain approval to modify a water pollution abatement plan or be
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granted an exception to the plan; PENALTY: $600; ENFORCEMENT
COORDINATOR: Ruben Soto, (512) 239-4571; REGIONAL OF-
FICE: 1921 Cedar Bend Drive, Suite 150, Austin, Texas 78758-5336,
(512) 339-2929.
(19) COMPANY: Knippa Water Supply Corporation; DOCKET
NUMBER: 2006-0684-PWS-E; IDENTIFIER: RN101456671; LO-
CATION: Uvalde, Uvalde County, Texas; TYPE OF FACILITY:
public water supply; RULE VIOLATED: 30 TAC §290.45(b)(1)(D)(i)
and THSC, §341.0315(c), by failing to provide two or more wells
having a total capacity of 0.6 gpm per connection; PENALTY:
$420; ENFORCEMENT COORDINATOR: Yuliya Dunaway, (210)
490-3096; REGIONAL OFFICE: 14250 Judson Road, San Antonio,
Texas 78233-4480, (210) 490-3096.
(20) COMPANY: Kee Ja Rhee dba Lone Star Cleaners; DOCKET
NUMBER: 2006-0789-DCL-E; IDENTIFIER: RN104028279; LO-
CATION: Arlington, Tarrant County, Texas; TYPE OF FACILITY:
dry cleaner drop station; RULE VIOLATED: 30 TAC §337.11(e) and
THSC, §374.102, by failing to renew the facility’s registration by
completing and submitting the required registration form; PENALTY:
$711; ENFORCEMENT COORDINATOR: Jorge Ibarra, (817)
588-5800; REGIONAL OFFICE: 2301 Gravel Drive, Fort Worth,
Texas 76118-6951, (817) 588-5800.
(21) COMPANY: Amir Wazir Ali dba Lucky Food Mart; DOCKET
NUMBER: 2006-0543-PST-E; IDENTIFIER: RN102016219; LOCA-
TION: Banquete, Nueces County, Texas; TYPE OF FACILITY: conve-
nience store with retail sales of gasoline; RULE VIOLATED: 30 TAC
§334.50(b)(1)(A) and the Code, §26.3475(c)(1), by failing to monitor
USTs for releases; PENALTY: $2,000; ENFORCEMENT COORDI-
NATOR: Tom Greimel, (512) 239-5690; REGIONAL OFFICE: 6300
Ocean Drive, Suite 1200, Corpus Christi, Texas 78412-5503, (361)
825-3100.
(22) COMPANY: Lyondell Chemical Company; DOCKET NUM-
BER: 2006-0570-AIR-E; IDENTIFIER: RN102523107; LOCATION:
Pasadena, Harris County, Texas; TYPE OF FACILITY: chemical
plant; RULE VIOLATED: 30 TAC §116.115(b)(2)(F), NSR Permit
Number 9395, General Condition Number 8, and THSC, §382.085(b),
by failing to comply with permitted emission limits for volatile organic
compounds; PENALTY: $3,162; ENFORCEMENT COORDINA-
TOR: Miriam Hall, (512) 239-1044; REGIONAL OFFICE: 5425 Polk
Avenue, Suite H, Houston, Texas 77023-1486, (713) 767-3500.
(23) COMPANY: Mak Foster Ranch, L.P.; DOCKET NUMBER:
2006-0753-EAQ-E; IDENTIFIER: RN102734399; LOCATION:
Hays County, Texas; TYPE OF FACILITY: single family subdivision
construction site; RULE VIOLATED: 30 TAC §213.23(a)(1) and (j),
and Edwards Aquifer Protection Program File Number 02050701,
Standard Conditions Number 7, by failing to submit and receive
approval of modications to an Edwards Aquifer Contributing Zone
Plan prior to performing a regulated activity and by failing to maintain
erosion and sediment controls; and the Code, §26.121(a) and Edwards
Aquifer Protection Program File Number 02050701, Special Condi-
tions II, by failing to prevent the unauthorized discharge of sediment
laden stormwater; PENALTY: $4,800; ENFORCEMENT COOR-
DINATOR: Lynley Doyen, (512) 239-1364; REGIONAL OFFICE:
1921 Cedar Bend Drive, Suite 150, Austin, Texas 78758-5336, (512)
339-2929.
(24) COMPANY: Monarch Utilities I, L.P.; DOCKET NUMBER:
2006-0610-PWS-E; IDENTIFIER: RN101251403; LOCATION:
Bandera, Bandera County, Texas; TYPE OF FACILITY: public water
supply; RULE VIOLATED: 30 TAC §290.113(f)(4) and THSC,
§341.0315(c), by exceeding the MCL for TTHM; PENALTY: $745;
ENFORCEMENT COORDINATOR: Tel Croston, (512) 239-5717;
REGIONAL OFFICE: 14250 Judson Road, San Antonio, Texas
78233-4480, (210) 490-3096.
(25) COMPANY: Iqbal Sadruddin dba Mr. Clean Cleaners; DOCKET
NUMBER: 2006-0787-DCL-E; IDENTIFIER: RN103953444; LO-
CATION: Dallas, Dallas County, Texas; TYPE OF FACILITY: dry
cleaner drop station; RULE VIOLATED: 30 TAC §337.11(e) and
THSC, §374.102, by failing to renew the facility’s registration by
completing and submitting the required registration form; PENALTY:
$711; ENFORCEMENT COORDINATOR: Cheryl Thompson, (817)
588-5800; REGIONAL OFFICE: 2301 Gravel Drive, Fort Worth,
Texas 76118-6951, (817) 588-5800.
(26) COMPANY: Orange County; DOCKET NUMBER: 2006-0387-
PST-E; IDENTIFIER: RN102051398; LOCATION: Orange, Orange
County, Texas; TYPE OF FACILITY: aircraft refueling; RULE VI-
OLATED: 30 TAC §334.8(c)(5)(A)(i) and (B)(ii), by failing to make
available to a common carrier a valid, current delivery certicate and
by failing to timely renew a previously issued UST delivery certi-
cate; 30 TAC §334.50(b)(2)(A)(i)(II) and the Code, §26.3475(a), by
failing to test the line leak detectors for performance and operational
reliability; and 30 TAC §334.10(b), by failing to maintain all UST
records at the facility and make available for inspection; PENALTY:
$2,460; ENFORCEMENT COORDINATOR: Deana Holland, (512)
239-2504; REGIONAL OFFICE: 3870 Eastex Freeway, Beaumont,
Texas 77703-1892, (409) 898-3838.
(27) COMPANY: Betty Porter dba Overton Mustang Cleaners Copies
and More; DOCKET NUMBER: 2006-0849-DCL-E; IDENTIFIER:
RN104957196; LOCATION: Overton, Rusk County, Texas; TYPE
OF FACILITY: active dry cleaner drop station; RULE VIOLATED:
30 TAC §337.11(e) and THSC, §374.102, by failing to renew the
facility’s registration by completing and submitting the required
registration form; PENALTY: $711; ENFORCEMENT COORDINA-
TOR: Shontay Wilcher, (512) 239-2136; REGIONAL OFFICE: 2916
Teague Drive, Tyler, Texas 75701-3756, (903) 535-5100.
(28) COMPANY: Pedernales Electric Cooperative, Inc.; DOCKET
NUMBER: 2006-0923-PST-E; IDENTIFIER: RN101433605; LOCA-
TION: Cedar Park, Williamson County, Texas; TYPE OF FACILITY:
eet refueling; RULE VIOLATED: 30 TAC §334.50(b)(1)(A) and
the Code, §26.3475(c)(1), by failing to monitor USTs for releases;
PENALTY: $2,000; ENFORCEMENT COORDINATOR: Christina
Martinez, (512) 239-0739; REGIONAL OFFICE: 1921 Cedar Bend
Drive, Suite 150, Austin, Texas 78758-5336, (512) 339-2929.
(29) COMPANY: Phelps Dodge Rening Corporation; DOCKET
NUMBER: 2006-0566-IHW-E; IDENTIFIER: RN101463644; LO-
CATION: El Paso, El Paso County, Texas; TYPE OF FACILITY:
copper renery; RULE VIOLATED: 30 TAC §335.2(b), by failing to
prevent the disposal of hazardous waste at an unauthorized facility;
30 TAC §335.69(a) and (a)(1)(A), and §335.112(a)(8) and 40 CFR
§262.34(a) and (a)(1)(i), and §265.174, by failing to ensure that haz-
ardous waste is not accumulated on-site for more than 90 days without
a permit and by failing to conduct weekly inspections of container
storage areas; and 30 TAC §335.62 and §335.504 and 40 CFR §262.11,
by failing to conduct a hazardous waste determination at the time the
waste was generated; PENALTY: $19,800; ENFORCEMENT COOR-
DINATOR: Michael Meyer, (512) 239-4492; REGIONAL OFFICE:
401 East Franklin Avenue, Suite 560, El Paso, Texas 79901-1206,
(915) 834-4949.
(30) COMPANY: John A. Dunaway dba Plaza Cleaners; DOCKET
NUMBER: 2006-1011-DCL-E; IDENTIFIER: RN104968516; LO-
CATION: Amarillo, Randall County, Texas; TYPE OF FACILITY:
dry cleaning; RULE VIOLATED: 30 TAC §337.11(e) and THSC,
§374.102, by failing to renew the facility’s registration by com-
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pleting and submitting the required registration form; PENALTY:
$711; ENFORCEMENT COORDINATOR: Christina Martinez, (512)
239-0739; REGIONAL OFFICE: 3918 Canyon Drive, Amarillo,
Texas 79109-4933, (806) 353-9251.
(31) COMPANY: Alford Barron dba Red Barron Sand & Gravel;
DOCKET NUMBER: 2006-0559-MSW-E; IDENTIFIER:
RN104897798; LOCATION: Denison, Grayson County, Texas;
TYPE OF FACILITY: equipment maintenance and storage; RULE
VIOLATED: 30 TAC §330.15(c) (formerly 30 TAC §330.5(c)) and
the Code, §26.121(a)(1), by failing to dispose of municipal solid
waste (MSW) at an authorized facility and by failing to prevent
unauthorized discharges of MSW into or adjacent to waters in the
state; PENALTY: $6,000; ENFORCEMENT COORDINATOR: Dana
Shuler, (512) 239-2505; REGIONAL OFFICE: 2301 Gravel Drive,
Fort Worth, Texas 76118-6951, (817) 588-5800.
(32) COMPANY: Chulwoong Lee dba Silver Dry Cleaners; DOCKET
NUMBER: 2006-0850-DCL-E; IDENTIFIER: RN104967948; LO-
CATION: Euless, Tarrant County, Texas; TYPE OF FACILITY: dry
cleaner drop station; RULE VIOLATED: 30 TAC §337.10(a) and
THSC, §374.102, by failing to complete and submit the required regis-
tration form; PENALTY: $948; ENFORCEMENT COORDINATOR:
Tom Greimel, (512) 239-5690; REGIONAL OFFICE: 2301 Gravel
Drive, Fort Worth, Texas 76118-6951, (817) 588-5800.
(33) COMPANY: Southwest Land Services, Inc. dba Adkins
Ranch; DOCKET NUMBER: 2006-0620-EAQ-E; IDENTIFIER:
RN104910823; LOCATION: Leander, Williamson County, Texas;
TYPE OF FACILITY: limestone quarry and construction site; RULE
VIOLATED: 30 TAC §213.4(a)(1), by failing to obtain approval of
an Edwards Aquifer Protection Plan prior to initiating construction;
PENALTY: $4,800; ENFORCEMENT COORDINATOR: Harvey
Wilson, (512) 239-0321; REGIONAL OFFICE: 1921 Cedar Bend
Drive, Suite 150, Austin, Texas 78758-5336, (512) 339-2929.
(34) COMPANY: S.S.P. C-Store, Inc. dba Speedy Food
Mart; DOCKET NUMBER: 2006-0519-PST-E; IDENTIFIER:
RN104762737; LOCATION: Sachse, Dallas County, Texas; TYPE
OF FACILITY: convenience store with retail sales of gasoline; RULE
VIOLATED: 30 TAC §334.50(b)(1)(A), (b)(2), (b)(2)(A)(i)(III),
(d)(1)(B)(ii) and (d)(1)(B)(iii)(I), and the Code, §26.3475(a) and
(c)(1), by failing to monitor USTs for a release, by failing to provide
release detection for the piping associated with the USTs, by failing
to test the line leak detectors, and by failing to conduct reconciliation
of detailed inventory control records; 30 TAC §334.10(b), by failing
to have the required UST records readily accessible and available for
inspection; 30 TAC §115.246(1) and (6) and THSC, §382.085(b), by
failing to maintain Stage II records; 30 TAC §115.248(1) and THSC,
§382.085(b), by failing to make every current employee aware of
the purposes and correct operating procedures of the Stage II vapor
recovery system; and 30 TAC §115.245(1) and THSC, §382.085(b),
by failing to verify proper operation of the Stage II equipment;
PENALTY: $6,400; ENFORCEMENT COORDINATOR: Judy
Kluge, (817) 588-5800; REGIONAL OFFICE: 2301 Gravel Drive,
Fort Worth, Texas 76118-6951, (817) 588-5800.
(35) COMPANY: Hyunsuk Park dba Sunshine Cleaners; DOCKET
NUMBER: 2006-0848-DCL-E; IDENTIFIER: RN104950274; LO-
CATION: Fort Worth, Tarrant County, Texas; TYPE OF FACILITY:
dry cleaner drop station; RULE VIOLATED: 30 TAC §337.11(e) and
THSC, §374.102, by failing to renew the facility’s registration by
completing and submitting the required registration form; PENALTY:
$711; ENFORCEMENT COORDINATOR: Shontay Wilcher, (512)
239-2136; REGIONAL OFFICE: 2301 Gravel Drive, Fort Worth,
Texas 76118-6951, (817) 588-5800.
(36) COMPANY: Jo Dell Smith dba TLC Kleaners and Laun-
dry; DOCKET NUMBER: 2006-0618-DCL-E; IDENTIFIER:
RN104956560; LOCATION: Cuero, De Witt County, Texas; TYPE
OF FACILITY: dry cleaner drop station; RULE VIOLATED: 30
TAC §337.10(a) and THSC, §374.102(a), by failing to complete
and submit the required registration form; PENALTY: $854; EN-
FORCEMENT COORDINATOR: Libby Hogue, (512) 239-1165;
REGIONAL OFFICE: 6300 Ocean Drive, Suite 1200, Corpus Christi,
Texas 78412-5503, (361) 825-3100.
(37) COMPANY: YTK Enterprises, Inc. dba Comet One Hour Clean-
ers and dba The Cleaners; DOCKET NUMBER: 2006-0839-DCL-E;
IDENTIFIER: RN102413143 and RN104065776; LOCATION:
Garland, Dallas County, Texas; TYPE OF FACILITY: dry clean-
ing facilities; RULE VIOLATED: 30 TAC §337.11(e) and THSC,
§374.102, by failing to renew the facilities’ registration by com-
pleting and submitting the required registration form; PENALTY:
$1,422; ENFORCEMENT COORDINATOR: Deana Holland, (512)
239-2504; REGIONAL OFFICE: 2301 Gravel Drive, Fort Worth,
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Enforcement Orders
A motion to vacate default order was entered regarding Mary Fielder
dba End of the Trail, Docket No. 2000-1254-PWS-E on 08/23/2006.
Information concerning any aspect of this order may be obtained by
contacting Lena Roberts, Staff Attorney at (512) 239-0019, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
A default order was entered regarding Mohammad Salman dba Jeff’s
Grocery, Docket No. 2003-1154-PST-E on 08/14/2006 assessing
$11,500 in administrative penalties.
Information concerning any aspect of this order may be obtained by
contacting Rachael Gaines, Staff Attorney at (512) 239-1877, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas
78711-3087.
An agreed order was entered regarding Larry Beakey dba BBT Invest-
ments, Docket No. 2004-0381-PST-E on 08/23/2006 assessing $5,185
in administrative penalties.
Information concerning any aspect of this order may be obtained by
contacting Shana Horton, Staff Attorney at (512) 239-1088, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An agreed order was entered regarding YFZ Land L.L.C., Docket No.
2004-0800-MLM-E on 08/14/2006 assessing $20,373 in administra-
tive penalties.
Information concerning any aspect of this order may be obtained by
contacting Laurencia Fasoyiro, Staff Attorney at (713) 422-8914,
Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.
An agreed order was entered regarding Adrian Astello dba Astello
Stone, Docket No. 2004-1152-WQ-E on 08/23/2006 assessing $6,000
in administrative penalties.
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Information concerning any aspect of this order may be obtained by
contacting Alfred Okpohworho, Staff Attorney at (713) 422-8918,
Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.
An agreed order was entered regarding Arkema, Inc., Docket No.
2004-1702-AIR-E on 08/14/2006 assessing $9,594 in administrative
penalties.
Information concerning any aspect of this order may be obtained by
contacting Rebecca Davis, Staff Attorney at (512) 239-5487, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas
78711-3087.
An agreed order was entered regarding Toko Foko Inc. dba MSM Food
Mart, Docket No. 2004-1785-PST-E on 08/14/2006 assessing $7,650
in administrative penalties.
Information concerning any aspect of this order may be obtained by
contacting Laurencia Fasoyiro, Staff Attorney at (713) 422-8914,
Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.
An agreed order was entered regarding D & H Pump Service, Inc.,
Docket No. 2004-1968-AIR-E on 08/14/2006 assessing $1,250 in ad-
ministrative penalties.
Information concerning any aspect of this order may be obtained by
contacting Rebecca Johnson, Enforcement Coordinator at (713) 422-
8931, Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.
A default order was entered regarding Dexter Simpson, Docket No.
2004-1971-PST-E on 08/14/2006 assessing $3,150 in administrative
penalties.
Information concerning any aspect of this order may be obtained by
contacting Rebecca Davis, Staff Attorney at (512) 239-5487, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas
78711-3087.
A default order was entered regarding Blas Compean dba The Wright
Stop, Docket No. 2004-2077-AIR-E on 08/23/2006 assessing $1,040
in administrative penalties.
Information concerning any aspect of this order may be obtained by
contacting Justin Lannen, Staff Attorney at (817) 588-5927, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An agreed order was entered regarding Metroplex Sand & Gravel, Ltd.,
Docket No. 2004-2094-WQ-E on 08/14/2006 assessing $5,700 in ad-
ministrative penalties.
Information concerning any aspect of this order may be obtained by
contacting Kathleen Decker, Staff Attorney at (512) 239-6500, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas
78711-3087.
An agreed order was entered regarding Flint Hills Resources L.P.,
Docket No. 2005-0018-AIR-E on 08/14/2006 assessing $21,925 in
administrative penalties.
Information concerning any aspect of this order may be obtained by
contacting Suzanne Walrath, Enforcement Coordinator at (512) 239-
2134, Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.
An agreed order was entered regarding Golden Horn Corporation dba
Cat Corner, Docket No. 2005-0271-PST-E on 08/23/2006 assessing
$6,300 in administrative penalties.
Information concerning any aspect of this order may be obtained by
contacting Rachael Gaines, Staff Attorney at (512) 239-1877, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas
78711-3087.
An agreed order was entered regarding Exxon Mobil Oil Corporation,
Docket No. 2005-0289-AIR-E on 08/23/2006 assessing $65,700 in ad-
ministrative penalties.
Information concerning any aspect of this order may be obtained
by contacting Nadia Hameed, Enforcement Coordinator at (713)
767-3629, Texas Commission on Environmental Quality, P.O. Box
13087, Austin, Texas 78711-3087.
An agreed order was entered regarding Bluff Springs Food Mart, Inc.
dba Mr. MC’s Grocery & Market, Docket No. 2005-0403-PST-E on
08/23/2006 assessing $16,100 in administrative penalties.
Information concerning any aspect of this order may be obtained by
contacting Justin Lannen, Staff Attorney at (817) 588-5927, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An agreed order was entered regarding Rivero Restaurants, Inc.,
Docket No. 2005-0862-PWS-E on 08/14/2006 assessing $1,830 in
administrative penalties.
Information concerning any aspect of this order may be obtained by
contacting Tel Croston, Enforcement Coordinator at (512) 239-5717,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
A default order was entered regarding Kelso Water System, Inc. 1,
2 and 3, Docket No. 2005-1054-MLM-E on 08/14/2006 assessing
$31,576 in administrative penalties.
Information concerning any aspect of this order may be obtained by
contacting Shawn Slack, Staff Attorney at (512) 239-1877, Texas Com-
mission on Environmental Quality, P.O. Box 13087, Austin, Texas
78711-3087.
An agreed order was entered regarding City of Point, Docket No. 2005-
1092-PWS-E on 08/23/2006 assessing $700 in administrative penal-
ties.
Information concerning any aspect of this order may be obtained by
contacting Rebecca Davis, Staff Attorney at (512) 239-5487, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas
78711-3087.
An agreed order was entered regarding Town of Hackberry, Docket
No. 2005-1107-MWD-E on 08/14/2006 assessing $21,700 in admin-
istrative penalties.
Information concerning any aspect of this order may be obtained by
contacting Shana Horton, Staff Attorney at (512) 239-1088, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An agreed order was entered regarding Waco Innity Properties, Ltd.,
Docket No. 2005-1186-AIR-E on 08/14/2006 assessing $1,675 in ad-
ministrative penalties.
Information concerning any aspect of this order may be obtained by
contacting Rachael Gaines, Staff Attorney at (512) 239-1877, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas
78711-3087.
An agreed order was entered regarding Benbrook, L.L.C. dba Ben-
brook Village MHP Wastewater Treatment Facility, Docket No.
2005-1337-MWD-E on 08/23/2006 assessing $6,552 in administrative
penalties.
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Information concerning any aspect of this order may be obtained by
contacting Deanna Sigman, Staff Attorney at (512) 239-0619, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas
78711-3087.
An agreed order was entered regarding Hazrat Syed Ahmed dba Ezy
Stop, Docket No. 2005-1374-PST-E on 08/23/2006 assessing $5,750
in administrative penalties.
Information concerning any aspect of this order may be obtained by
contacting Rachael Gaines, Staff Attorney at (512) 239-1877, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas
78711-3087.
An agreed order was entered regarding James R. Maib dba Coleto Wa-
ter Company, Inc. dba H20 Systems Plus, Inc., Docket No. 2005-1383-
PWS-E on 08/23/2006 assessing $2,840 in administrative penalties.
Information concerning any aspect of this order may be obtained by
contacting Shana Horton, Staff Attorney at (512) 239-1088, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An agreed order was entered regarding N.T. Petroleum-Bedford,
L.L.C., Docket No. 2005-1403-PST-E on 08/23/2006 assessing
$2,910 in administrative penalties.
Information concerning any aspect of this order may be obtained by
contacting Shawn Slack, Staff Attorney at (512) 239-1877, Texas Com-
mission on Environmental Quality, P.O. Box 13087, Austin, Texas
78711-3087.
A default order was entered regarding Jon A Friend dba Besaw’s Cafe,
Docket No. 2005-1487-PWS-E on 08/14/2006 assessing $12,925 in
administrative penalties.
Information concerning any aspect of this order may be obtained by
contacting Deanna Sigman, Staff Attorney at (512) 239-0619, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas
78711-3087.
An agreed order was entered regarding Rudolphs, Inc., Docket No.
2005-1514-PST-E on 08/14/2006 assessing $3,000 in administrative
penalties.
Information concerning any aspect of this order may be obtained by
contacting Deanna Sigman, Staff Attorney at (512) 239-0619, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas
78711-3087.
A default order was entered regarding Big Chipper of Texas, Inc.,
Docket No. 2005-1521-MSW-E on 08/14/2006 assessing $4,000 in
administrative penalties.
Information concerning any aspect of this order may be obtained by
contacting Robert Mosley, Staff Attorney at (512) 239-0627, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas
78711-3087.
An agreed order was entered regarding Katy Family YMCA, Docket
No. 2005-1564-PWS-E on 08/14/2006 assessing $635 in administra-
tive penalties.
Information concerning any aspect of this order may be obtained by
contacting Dana Shuler, Enforcement Coordinator at (512) 239-2505,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An agreed order was entered regarding Highness Enterprises, Inc. dba
All Time Food Store, Docket No. 2005-1571-PST-E on 08/14/2006
assessing $5,680 in administrative penalties.
Information concerning any aspect of this order may be obtained by
contacting Rachael Gaines, Staff Attorney at (512) 239-1877, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas
78711-3087.
An agreed order was entered regarding Plain-O-Gas Inc, Docket No.
2005-1646-PST-E on 08/23/2006 assessing $3,800 in administrative
penalties.
Information concerning any aspect of this order may be obtained by
contacting Deanna Sigman, Staff Attorney at (512) 239-0619, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas
78711-3087.
An agreed order was entered regarding Shawn & Sameer, Inc. dba
Lawn Minit Mart, Docket No. 2005-1664-PST-E on 08/23/2006 as-
sessing $6,100 in administrative penalties.
Information concerning any aspect of this order may be obtained by
contacting Mark Curnutt, Staff Attorney at (512) 239-0624, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
A default order was entered regarding Jerry Barger dba Barger Salvage
Yard, Docket No. 2005-1665-WQ-E on 08/14/2006 assessing $5,350
in administrative penalties.
Information concerning any aspect of this order may be obtained by
contacting Robert Mosley, Staff Attorney at (512) 239-0627, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas
78711-3087.
An agreed order was entered regarding Silverlake Church, Docket No.
2005-1682-PWS-E on 08/23/2006 assessing $2,398 in administrative
penalties.
Information concerning any aspect of this order may be obtained by
contacting Deanna Sigman, Staff Attorney at (512) 239-0619, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas
78711-3087.
An agreed order was entered regarding Imthkn Acquisitions, L.L.C.,
Docket No. 2005-1699-IHW-E on 08/23/2006 assessing $15,750 in
administrative penalties.
Information concerning any aspect of this order may be obtained by
contacting Mark Curnutt, Staff Attorney at (512) 239-0624, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
A default order was entered regarding Henk Post dba Henk Post Farm,
Docket No. 2005-1743-MLM-E on 08/23/2006 assessing $14,300 in
administrative penalties.
Information concerning any aspect of this order may be obtained by
contacting Shawn Slack, Staff Attorney at (512) 239-1877, Texas Com-
mission on Environmental Quality, P.O. Box 13087, Austin, Texas
78711-3087.
A default order was entered regarding Poalson Investments, L.L.C.,
Docket No. 2005-1766-PWS-E on 08/23/2006 assessing $4,800 in ad-
ministrative penalties.
Information concerning any aspect of this order may be obtained by
contacting Shawn Slack, Staff Attorney at (512) 239-1877, Texas Com-
mission on Environmental Quality, P.O. Box 13087, Austin, Texas
78711-3087.
An agreed order was entered regarding Chambers County, Docket No.
2005-1835-IHW-E on 08/14/2006 assessing $5,460 in administrative
penalties with $1,092 deferred.
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Information concerning any aspect of this order may be obtained by
contacting Melissa Keller, Staff Attorney at (512) 239-1768, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas
78711-3087.
An agreed order was entered regarding Hunters Creek Business Park,
Ltd., Docket No. 2005-1873-EAQ-E on 08/14/2006 assessing $15,000
in administrative penalties.
Information concerning any aspect of this order may be obtained by
contacting Mike Meyer, Enforcement Coordinator at (512) 239-4492,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An agreed order was entered regarding City of New Summereld,
Docket No. 2005-1931-PWS-E on 08/23/2006 assessing $325 in
administrative penalties.
Information concerning any aspect of this order may be obtained by
contacting Samuel Short, Enforcement Coordinator at (512) 239-5363,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An agreed order was entered regarding City of Cooper, Docket No.
2005-1998-MWD-E on 08/14/2006 assessing $6,525 in administrative
penalties with $1,305 deferred.
Information concerning any aspect of this order may be obtained by
contacting Carolyn Lind, Enforcement Coordinator at (903) 535-5145,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An agreed order was entered regarding Gary Stahlheber dba Oakridge
Mobile Home Park, Docket No. 2005-2061-OSS-E on 08/23/2006 as-
sessing $1,650 in administrative penalties with $330 deferred.
Information concerning any aspect of this order may be obtained by
contacting Catherine Albrecht, Enforcement Coordinator at (713) 767-
3672, Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.
An agreed order was entered regarding City of Troy, Docket No.
2005-2094-MWD-E on 08/14/2006 assessing $63,600 in administra-
tive penalties.
Information concerning any aspect of this order may be obtained
by contacting Merrilee Hupp, Enforcement Coordinator at (512)
239-4490, Texas Commission on Environmental Quality, P.O. Box
13087, Austin, Texas 78711-3087.
An agreed order was entered regarding Enbridge Pipelines East Texas,
L.P., Docket No. 2006-0092-AIR-E on 08/23/2006 assessing $19,600
in administrative penalties with $3,920 deferred.
Information concerning any aspect of this order may be obtained by
contacting Amy Burgess, Enforcement Coordinator at (512) 239-2540,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An agreed order was entered regarding Huntsman Petrochemical
Corporation, Docket No. 2006-0107-AIR-E on 08/14/2006 assessing
$15,798 in administrative penalties.
Information concerning any aspect of this order may be obtained by
contacting Melissa Keller, Staff Attorney at (512) 239-1768, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas
78711-3087.
An agreed order was entered regarding City of Southside Place, Docket
No. 2006-0122-MWD-E on 08/14/2006 assessing $9,320 in adminis-
trative penalties with $1,864 deferred.
Information concerning any aspect of this order may be obtained by
contacting Melissa Keller, Staff Attorney at (512) 239-1768, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas
78711-3087.
An agreed order was entered regarding ExxonMobil Oil Corporation,
Docket No. 2006-0132-AIR-E on 08/23/2006 assessing $12,616 in ad-
ministrative penalties with $2,523 deferred.
Information concerning any aspect of this order may be obtained by
contacting Bryan Elliott, Enforcement Coordinator at (512) 239-6162,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An agreed order was entered regarding ABF Freight System, Inc.,
Docket No. 2006-0135-PST-E on 08/23/2006 assessing $5,000 in
administrative penalties with $1,000 deferred.
Information concerning any aspect of this order may be obtained by
contacting Shontay Wilcher, Enforcement Coordinator at (512) 239-
2136, Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.
An agreed order was entered regarding City of McGregor, Docket No.
2006-0137-PWS-E on 08/23/2006 assessing $2,008 in administrative
penalties with $402 deferred.
Information concerning any aspect of this order may be obtained by
contacting Dana Shuler, Enforcement Coordinator at (512) 239-2505,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An agreed order was entered regarding Chevron Phillips Chemical
Company, L.P., Docket No. 2006-0147-AIR-E on 08/23/2006 assess-
ing $19,800 in administrative penalties with $3,960 deferred.
Information concerning any aspect of this order may be obtained by
contacting Kimberly Morales, Enforcement Coordinator at (713) 422-
8938, Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.
An agreed order was entered regarding Three Lakes Land Co., L.L.C.,
Docket No. 2006-0151-MSW-E on 08/23/2006 assessing $900 in ad-
ministrative penalties with $180 deferred.
Information concerning any aspect of this order may be obtained by
contacting Jason Kemp, Enforcement Coordinator at (512) 239-5610,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An agreed order was entered regarding Milwhite, Inc., Docket No.
2006-0158-AIR-E on 08/23/2006 assessing $750 in administrative
penalties with $150 deferred.
Information concerning any aspect of this order may be obtained by
contacting Amy Burgess, Enforcement Coordinator at (512) 239-2540,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An agreed order was entered regarding Roger Rutledge, Docket No.
2006-0159-LII-E on 08/23/2006 assessing $1,875 in administrative
penalties with $375 deferred.
Information concerning any aspect of this order may be obtained by
contacting Jorge Ibarra, Enforcement Coordinator at (817) 588-5890,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An agreed order was entered regarding Mansoor Khawaja da CJ’s
One Stop 2, Docket No. 2006-0172-PWS-E on 08/23/2006 assessing
$1,313 in administrative penalties.
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Information concerning any aspect of this order may be obtained by
contacting Epifanio Villareal, Enforcement Coordinator at (210) 490-
3095, Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.
An agreed order was entered regarding Jarrell Texaco, Inc., Docket No.
2006-0181-PST-E on 08/23/2006 assessing $7,650 in administrative
penalties with $1,530 deferred.
Information concerning any aspect of this order may be obtained by
contacting Rajesh Acharya, Enforcement Coordinator at (512) 239-
0577, Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.
An agreed order was entered regarding Adeel, Inc. dba Carson Food
Market, Docket No. 2006-0182-PST-E on 08/23/2006 assessing
$35,000 in administrative penalties with $7,000 deferred.
Information concerning any aspect of this order may be obtained by
contacting Judy Kluge, Enforcement Coordinator at (817) 588-5825,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An agreed order was entered regarding The Dow Chemical Company,
Docket No. 2006-0187-AIR-E on 08/23/2006 assessing $2,350 in ad-
ministrative penalties with $470 deferred.
Information concerning any aspect of this order may be obtained by
contacting Miriam Hall, Enforcement Coordinator at (512) 239-1044,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An agreed order was entered regarding BP Products North America,
Inc., Docket No. 2006-0196-AIR-E on 08/23/2006 assessing $62,750
in administrative penalties.
Information concerning any aspect of this order may be obtained by
contacting Terry Murphy, Enforcement Coordinator at (512) 239-5025,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An agreed order was entered regarding Parker-Hannin Corporation,
Docket No. 2006-0203-AIR-E on 08/23/2006 assessing $3,000 in ad-
ministrative penalties with $600 deferred.
Information concerning any aspect of this order may be obtained by
contacting Daniel Siringi, Enforcement Coordinator at (409) 899-8799,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An agreed order was entered regarding Dennis O. Brito, Docket No.
2006-0204-LII-E on 08/23/2006 assessing $625 in administrative
penalties with $125 deferred.
Information concerning any aspect of this order may be obtained by
contacting Brent Hurta, Enforcement Coordinator at (512) 239-6589,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An agreed order was entered regarding The Enclave At Canyon Lake,
Ltd., Docket No. 2006-0213-EAQ-E on 08/23/2006 assessing $3,750
in administrative penalties with $750 deferred.
Information concerning any aspect of this order may be obtained by
contacting Lynley Doyen, Enforcement Coordinator at (512) 239-1364,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An agreed order was entered regarding Akber R. Kurji dba Collins
Food Store, Docket No. 2006-0215-PST-E on 08/14/2006 assessing
$8,400 in administrative penalties with $1,680 deferred.
Information concerning any aspect of this order may be obtained by
contacting Kent Heath, Enforcement Coordinator at (512) 239-4575,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An agreed order was entered regarding Weldon W. Alders dba
Southampton Subdivision and dba Meadow Glen Crystal Springs Wa-
ter, Docket No. 2006-0217-PWS-E on 08/23/2006 assessing $9,660
in administrative penalties with $1,932 deferred.
Information concerning any aspect of this order may be obtained by
contacting Yuliya Dunaway, Enforcement Coordinator at (210) 490-
3096, Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.
An agreed order was entered regarding Coronado Golf And Country
Club, Docket No. 2006-0224-PST-E on 08/14/2006 assessing $3,420
in administrative penalties with $684 deferred.
Information concerning any aspect of this order may be obtained by
contacting Kent Heath, Enforcement Coordinator at (512) 239-4575,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An agreed order was entered regarding Cibolo Grocery Store, Inc.,
Docket No. 2006-0226-PST-E on 08/23/2006 assessing $3,500 in ad-
ministrative penalties with $700 deferred.
Information concerning any aspect of this order may be obtained by
contacting Steven Mahr, Enforcement Coordinator at (512) 239-6017,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An agreed order was entered regarding Moss Bluff HUB Partners, L.P.,
Docket No. 2006-0231-AIR-E on 08/23/2006 assessing $70,000 in ad-
ministrative penalties.
Information concerning any aspect of this order may be obtained by
contacting Trina Grieco, Enforcement Coordinator at (210) 403-4006,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An agreed order was entered regarding Marjorie Powell, Docket No.
2006-0234-LII-E on 08/23/2006 assessing $250 in administrative
penalties with $50 deferred.
Information concerning any aspect of this order may be obtained by
contacting Carolyn Lind, Enforcement Coordinator at (903) 535-5145,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An agreed order was entered regarding Altaf Food Store, Inc. dba Pen-
nysaver Foodstore, Docket No. 2006-0235-PST-E on 08/23/2006 as-
sessing $8,800 in administrative penalties with $1,760 deferred.
Information concerning any aspect of this order may be obtained by
contacting Judy Kluge, Enforcement Coordinator at (817) 588-5825,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An agreed order was entered regarding Lyondell Chemical Company,
Docket No. 2006-0236-AIR-E on 08/23/2006 assessing $18,700 in ad-
ministrative penalties with $3,740 deferred.
Information concerning any aspect of this order may be obtained by
contacting Kimberly Morales, Enforcement Coordinator at (713) 422-
8938, Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.
An agreed order was entered regarding The Optimist Club of Town
& Country, Round Rock, Texas, Docket No. 2006-0237-EAQ-E on
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08/23/2006 assessing $2,250 in administrative penalties with $450 de-
ferred.
Information concerning any aspect of this order may be obtained by
contacting Audra Ruble, Enforcement Coordinator at (361) 825-3126,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An agreed order was entered regarding Innovene USA, L.L.C., Docket
No. 2006-0242-AIR-E on 08/23/2006 assessing $27,450 in adminis-
trative penalties with $5,490 deferred.
Information concerning any aspect of this order may be obtained by
contacting Rebecca Johnson, Enforcement Coordinator at (713) 422-
8931, Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.
An agreed order was entered regarding Texas Malik Enterprises, Inc.
dba KC2 Grocery Store, Docket No. 2006-0245-PST-E on 08/23/2006
assessing $10,700 in administrative penalties with $2,140 deferred.
Information concerning any aspect of this order may be obtained by
contacting Judy Kluge, Enforcement Coordinator at (817) 588-5825,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An agreed order was entered regarding Jerry, Jr., Inc dba Country Store,
Docket No. 2006-0256-PST-E on 08/23/2006 assessing $4,050 in ad-
ministrative penalties with $810 deferred.
Information concerning any aspect of this order may be obtained by
contacting Christina Martinez, Enforcement Coordinator at (512) 239-
0739, Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.
An agreed order was entered regarding Baba Sadiq Investments, Inc.
dba Rite Track 5, Docket No. 2006-0259-PST-E on 08/23/2006 assess-
ing $18,415 in administrative penalties with $3,683 deferred.
Information concerning any aspect of this order may be obtained by
contacting Shontay Wilcher, Enforcement Coordinator at (512) 239-
2136, Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.
An agreed order was entered regarding Hirschfeld Steel Co Inc, Docket
No. 2006-0263-MLM-E on 08/14/2006 assessing $4,312 in adminis-
trative penalties with $862 deferred.
Information concerning any aspect of this order may be obtained by
contacting Melissa Keller, Staff Attorney at (512) 239-1768, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas
78711-3087.
An agreed order was entered regarding Choice Petroleum, Inc. dba
Gators 2, Docket No. 2006-0274-PST-E on 08/23/2006 assessing
$5,814 in administrative penalties with $1,163 deferred.
Information concerning any aspect of this order may be obtained by
contacting Rajesh Acharya, Enforcement Coordinator at (512) 239-
0577, Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.
An agreed order was entered regarding Gregory Scott Sharp dba D&G
Sprinklers, Docket No. 2006-0280-LII-E on 08/14/2006 assessing
$394 in administrative penalties with $79 deferred.
Information concerning any aspect of this order may be obtained
by contacting Craig Fleming, Enforcement Coordinator at (512)
239-5806, Texas Commission on Environmental Quality, P.O. Box
13087, Austin, Texas 78711-3087.
An agreed order was entered regarding Springtown Independent
School District, Docket No. 2006-0287-MWD-E on 08/23/2006
assessing $5,350 in administrative penalties with $1,070 deferred.
Information concerning any aspect of this order may be obtained
by contacting Harvey Wilson, Enforcement Coordinator at (512)
239-0321, Texas Commission on Environmental Quality, P.O. Box
13087, Austin, Texas 78711-3087.
An agreed order was entered regarding City of Frost, Docket No.
2006-0297-MWD-E on 08/14/2006 assessing $4,500 in administrative
penalties with $900 deferred.
Information concerning any aspect of this order may be obtained by
contacting Laurie Eaves, Enforcement Coordinator at (512) 239-4495,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An agreed order was entered regarding Cemex, Inc., Docket No.
2006-0303-AIR-E on 08/23/2006 assessing $108,750 in administra-
tive penalties.
Information concerning any aspect of this order may be obtained
by contacting Craig Fleming, Enforcement Coordinator at (512)
239-5806, Texas Commission on Environmental Quality, P.O. Box
13087, Austin, Texas 78711-3087.
An agreed order was entered regarding Angelina and Neches River Au-
thority Industrial Development Corporation, Docket No. 2006-0305-
MWD-E on 08/14/2006 assessing $5,600 in administrative penalties
with $1,120 deferred.
Information concerning any aspect of this order may be obtained by
contacting Carolyn Lind, Enforcement Coordinator at (903) 535-5145,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An agreed order was entered regarding Centex Materials L.L.C.,
Docket No. 2006-0316-IWD-E on 08/14/2006 assessing $4,050 in
administrative penalties.
Information concerning any aspect of this order may be obtained by
contacting Audra Ruble, Enforcement Coordinator at (361) 825-3126,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An agreed order was entered regarding Arthur Thompson Post No
8905, Veteran of Foreign Wars of The United States, Cypress, Texas,
Docket No. 2006-0318-PWS-E on 08/23/2006 assessing $1,980 in
administrative penalties.
Information concerning any aspect of this order may be obtained by
contacting Tel Croston, Enforcement Coordinator at (512) 239-5717,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An agreed order was entered regarding Wall Co-Operative Gin, Docket
No. 2006-0319-AIR-E on 08/14/2006 assessing $2,500 in administra-
tive penalties with $500 deferred.
Information concerning any aspect of this order may be obtained by
contacting Melissa Keller, Staff Attorney at (512) 239-1768, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas
78711-3087.
An agreed order was entered regarding Dupont Performance Elas-
tomers L.L.C., Docket No. 2006-0329-AIR-E on 08/14/2006 assessing
$2,525 in administrative penalties with $505 deferred.
Information concerning any aspect of this order may be obtained by
contacting Daniel Siringi, Enforcement Coordinator at (409) 899-8799,
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Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An agreed order was entered regarding Oscar S. Knowles, Jr. dba
Donna’s Pak a Sak, Docket No. 2006-0334-PST-E on 08/14/2006 as-
sessing $2,250 in administrative penalties with $450 deferred.
Information concerning any aspect of this order may be obtained by
contacting Steven Mahr, Enforcement Coordinator at (512) 239-6017,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An agreed order was entered regarding Childress Creek Water Supply
Corporation, Docket No. 2006-0336-PWS-E on 08/14/2006 assessing
$3,650 in administrative penalties with $730 deferred.
Information concerning any aspect of this order may be obtained by
contacting Sandy VanCleave, Enforcement Coordinator at (512) 239-
2670, Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.
An agreed order was entered regarding Nova Chemicals, Inc., Docket
No. 2006-0355-AIR-E on 08/14/2006 assessing $2,500 in administra-
tive penalties with $500 deferred.
Information concerning any aspect of this order may be obtained by
contacting Samuel Short, Enforcement Coordinator at (512) 239-5363,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An agreed order was entered regarding Waste Works L.L.C., Docket
No. 2006-0368-MSW-E on 08/14/2006 assessing $1,000 in adminis-
trative penalties with $200 deferred.
Information concerning any aspect of this order may be obtained
by contacting Marlin Bullard, Enforcement Coordinator at (254)
751-0335, Texas Commission on Environmental Quality, P.O. Box
13087, Austin, Texas 78711-3087.
An agreed order was entered regarding Charles H. Preddy, Docket No.
2006-0369-PST-E on 08/14/2006 assessing $5,000 in administrative
penalties with $1,000 deferred.
Information concerning any aspect of this order may be obtained by
contacting Steven Mahr, Enforcement Coordinator at (512) 239-6017,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An agreed order was entered regarding City of Buda, Docket No. 2006-
0390-WQ-E on 08/23/2006 assessing $2,700 in administrative penal-
ties with $540 deferred.
Information concerning any aspect of this order may be obtained by
contacting Lynley Doyen, Enforcement Coordinator at (512) 239-1364,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An agreed order was entered regarding James Bob Childress, Docket
No. 2006-0397-PST-E on 08/14/2006 assessing $5,000 in administra-
tive penalties with $1,000 deferred.
Information concerning any aspect of this order may be obtained by
contacting Christina Martinez, Enforcement Coordinator at (512) 239-
0739, Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.
An agreed order was entered regarding City of Alvarado, Docket No.
2006-0404-MLM-E on 08/23/2006 assessing $3,900 in administrative
penalties with $780 deferred.
Information concerning any aspect of this order may be obtained by
contacting Rebecca Clausewitz, Enforcement Coordinator at (210)
403-4012, Texas Commission on Environmental Quality, P.O. Box
13087, Austin, Texas 78711-3087.
An agreed order was entered regarding Post Oak Development of
Texas, Inc., Docket No. 2006-0425-PWS-E on 08/14/2006 assessing
$214 in administrative penalties with $43 deferred.
Information concerning any aspect of this order may be obtained by
contacting Rebecca Clausewitz, Enforcement Coordinator at (210)
403-4012, Texas Commission on Environmental Quality, P.O. Box
13087, Austin, Texas 78711-3087.
An agreed order was entered regarding Weatherford International, Inc.,
Docket No. 2006-0426-WQ-E on 08/14/2006 assessing $3,675 in ad-
ministrative penalties with $735 deferred.
Information concerning any aspect of this order may be obtained by
contacting Elvia Maske, Enforcement Coordinator at (512) 239-0789,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An agreed order was entered regarding Enbridge Pipelines (NE Texas),
L.P., Docket No. 2006-0448-AIR-E on 08/23/2006 assessing $2,600 in
administrative penalties with $520 deferred.
Information concerning any aspect of this order may be obtained by
contacting Trina Grieco, Enforcement Coordinator at (210) 403-4006,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An agreed order was entered regarding Robert N. Freeman, II dba Las
Aves Country Retreat, Docket No. 2006-0451-PWS-E on 08/14/2006
assessing $525 in administrative penalties with $105 deferred.
Information concerning any aspect of this order may be obtained by
contacting Yuliya Dunaway, Enforcement Coordinator at (210) 490-
3096, Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.
An agreed order was entered regarding Larry Stewart Custom Homes,
L.P., Docket No. 2006-0482-WQ-E on 08/14/2006 assessing $1,500 in
administrative penalties with $300 deferred.
Information concerning any aspect of this order may be obtained
by contacting Craig Fleming, Enforcement Coordinator at (512)
239-5806, Texas Commission on Environmental Quality, P.O. Box
13087, Austin, Texas 78711-3087.
An agreed order was entered regarding J. A. Hateld, Inc., Docket No.
2006-0492-WQ-E on 08/14/2006 assessing $1,500 in administrative
penalties with $300 deferred.
Information concerning any aspect of this order may be obtained
by contacting Craig Fleming, Enforcement Coordinator at (512)
239-5806, Texas Commission on Environmental Quality, P.O. Box
13087, Austin, Texas 78711-3087.
An agreed order was entered regarding Wholearth Organic Compost-
ing, L.L.C., Docket No. 2006-0501-MSW-E on 08/14/2006 assessing
$1,120 in administrative penalties with $224 deferred.
Information concerning any aspect of this order may be obtained by
contacting Dana Shuler, Enforcement Coordinator at (512) 239-2505,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An agreed order was entered regarding Fred E. Koricanek, Docket No.
2006-0526-AGR-E on 08/23/2006 assessing $1,800 in administrative
penalties with $360 deferred.
Information concerning any aspect of this order may be obtained by
contacting Lynley Doyen, Enforcement Coordinator at (512) 239-1364,
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Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An agreed order was entered regarding Valero Rening-Texas, L.P.,
Docket No. 2006-0532-AIR-E on 08/23/2006 assessing $700,000 in
administrative penalties.
Information concerning any aspect of this order may be obtained
by contacting Melissa Keller, Enforcement Coordinator at (512)
239-1768, Texas Commission on Environmental Quality, P.O. Box
13087, Austin, Texas 78711-3087.
A eld citation was entered regarding Hooma Investments, Inc.,
Docket No. 2006-0640-PST-E on 08/14/2006 assessing $1,750 in
administrative penalties.
Information concerning any aspect of this order may be obtained by
contacting David Van Soest, Enforcement Coordinator at (512) 239-
0468, Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.
A eld citation was entered regarding Hexion Specialty Chemicals,
Inc., Docket No. 2006-0644-WQ-E on 08/14/2006 assessing $875 in
administrative penalties.
Information concerning any aspect of this order may be obtained by
contacting David Van Soest, Enforcement Coordinator at (512) 239-
0468, Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.
A eld citation was entered regarding Charles E. Tenery, Sr., Docket
No. 2006-0669-MSW-E on 08/14/2006 assessing $210 in administra-
tive penalties.
Information concerning any aspect of this order may be obtained by
contacting Jayme Sadlier, Central Ofce Investigator at (512) 239-
1683, Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.
A eld citation was entered regarding Patiala Petroleum, L.L.C. dba
Cherry Lane Food Mart, Docket No. 2006-0755-PST-E on 08/23/2006
assessing $1,750 in administrative penalties.
Information concerning any aspect of this order may be obtained by
contacting David Van Soest, Enforcement Coordinator at (512) 239-
0468, Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.
A eld citation was entered regarding Curtis Houck, Docket No. 2006-
0858-OSI-E on 08/23/2006 assessing $210 in administrative penalties.
Information concerning any aspect of this order may be obtained by
contacting David Van Soest, Enforcement Coordinator at (512) 239-
0468, Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.
An agreed order was entered regarding City of Prairie View, Docket
No. 2006-0205-MWD-E on 08/23/2006 assessing $3,250 in adminis-
trative penalties with $650 deferred.
Information concerning any aspect of this order may be obtained by
contacting Rebecca Johnson, Enforcement Coordinator at (713) 767-





Texas Commission on Environmental Quality
Filed: August 30, 2006
Notice of District Petition
Notices mailed August 24, 2006 through August 29, 2006
TCEQ Internal Control No. 05012006-D01; BEXAR METROPOLI-
TAN WATER DISTRICT of Bexar, Medina, Atascosa, and Comal
Counties (the District) has led an application with the Texas Commis-
sion on Environmental Quality (TCEQ) for authority to levy impact
fees of $2,556 per equivalent dwelling unit for new connections to
the water system within or near all of the service areas of Bexar
Metropolitan Water District. The District les this application under
the authority of Chapter 395 of the Local Government Code, 30
Texas Administrative Code Chapter 293 and the procedural rules
of the TCEQ. The purpose of impact fees is to generate revenue to
recover the costs of capital improvements and facility expansions
made necessary by and attributable to serving new development in
the District’s service area. At the direction of the District, a registered
engineer has prepared a capital improvements plan for the system
which identies the capital improvements or facility expansions and
their costs for which the impact fees will be assessed. The impact fee
application and supporting information are available for inspection
and copying during regular business hours in the Utilities and Districts
Section of the Water Supply Division, Third Floor of Building F (in
the TCEQ Park 35 Ofce Complex located between Yager & Braker
Lanes on North IH-35), 12100 Park 35 Circle, Austin, Texas 78753.
A copy of the impact fee application and supporting information,
as well as the capital improvements plan, is available for inspection
and copying at the Bexar Metropolitan Water District’s ofce during
regular business hours. The TCEQ may grant a contested case hearing
on this application if a written hearing request is led within 30 days
after the newspaper publication of this notice.
TCEQ Internal Control No. 08162006-D03; BGM land Investments,
Ltd. (Petitioner) led a petition for creation of Harris County Munic-
ipal Utility District No. 462 (District) with the Texas Commission on
Environmental Quality (TCEQ). The petition was led pursuant to Ar-
ticle XVI, Section 59 of the Constitution of the State of Texas; Chap-
ters 49 and 54 of the Texas Water Code; 30 Texas Administrative Code
Chapter 293; and the procedural rules of the TCEQ. The petition states
the following: (1) the Petitioner is the owner of a majority in value
of the land to be included in the proposed District; (2) there are no
lien holders on the property to be included in the proposed District, (3)
the proposed District will contain approximately 154.82 acres located
within Harris County, Texas; and (4) the proposed District is within the
extraterritorial jurisdiction of the City of Houston, Texas, and no por-
tion of land within the proposed District is within the corporate lim-
its or extraterritorial jurisdiction of any other city, town or village in
Texas. By Ordinance No. 2006-193, effective February 22, 2006, the
City of Houston, Texas, gave its consent to the creation of the proposed
District. According to the petition, the Petitioner has conducted a pre-
liminary investigation to determine the cost of the project and from the
information available at the time, the cost of the project is estimated to
be approximately $15,800,000.
TCEQ Internal Control No. 05032006-D06; Copeville Water Supply
Corporation (Petitioner) has led a petition with the Texas Commission
on Environmental Quality (TCEQ) to convert Copeville Water Supply
Corporation to Copeville Special Utility District (District) and to trans-
fer Certicate of Convenience and Necessity (CCN) No. 11376 from
Copeville Water Supply Corporation to Copeville Special Utility Dis-
trict. Copeville Special Utility District’s business address will be: P.O.
Box 135; Copeville, Texas 75121. The petition was led pursuant to
Chapters 49 and 65 of the Texas Water Code; 30 Texas Administrative
Code Chapters 291 and 293; and the procedural rules of the TCEQ. The
proposed District is located in Collin County and will contain approx-
imately 13,577 acres. The territory to be included within the proposed
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District includes all of the singularly certied service area covered by
CCN No. 11376. CCN No. 11376 will be transferred after a positive
conrmation election. The TCEQ may grant a contested case hearing
on this petition if a written hearing request is led within 30 days after
the newspaper publication of this notice.
TCEQ Internal Control No. 06062006-D02; Four Way Water Supply
Corporation (Petitioner) has led a petition with the Texas Commission
on Environmental Quality (TCEQ) to convert Four Way Water Supply
Corporation to Four Way Special Utility District (District) and to trans-
fer Certicate of Convenience and Necessity (CCN) No. 11032 from
Four Way Water Supply Corporation to Four Way Special Utility Dis-
trict. Four Way Special Utility District’s business address will be: P.O.
Box 250; Huntington, Texas 75949. The petition was led pursuant to
Chapters 49 and 65 of the Texas Water Code; 30 Texas Administrative
Code Chapters 291 and 293; and the procedural rules of the TCEQ.
The proposed District is located in Angelina County and will contain
approximately 67,908 acres. The territory to be included within the
proposed District includes all of the singularly certied service area
covered by CCN No. 11032. CCN No. 11032 will be transferred af-
ter a positive conrmation election. The TCEQ may grant a contested
case hearing on this petition if a written hearing request is led within
30 days after the newspaper publication of this notice.
INFORMATION SECTION
To view the complete issued notices, view the notices on our web site at
www.tceq.state.tx.us/comm_exec/cc/pub_notice.html or call the Ofce
of the Chief Clerk at (512) 239-3300 to obtain a copy of the complete
notice. When searching the web site, type in the issued date range
shown at the top of this document to obtain search results.
The TCEQ may grant a contested case hearing on a petition if a written
hearing request is led within 30 days after the newspaper publication
of the notice. To request a contested case hearing, you must submit the
following: (1) your name (or for a group or association, an ofcial rep-
resentative), mailing address, daytime phone number, and fax number,
if any; (2) the name of the petitioner and the TCEQ Internal Control
Number; (3) the statement "I/we request a contested case hearing"; (4)
a brief description of how you would be affected by the petition in a
way not common to the general public; and (5) the location of your
property relative to the proposed district’s boundaries. You may also
submit your proposed adjustments to the petition. Requests for a con-
tested case hearing must be submitted in writing to the Ofce of the
Chief Clerk at the address provided in the information section below.
The Executive Director may approve a petition unless a written request
for a contested case hearing is led within 30 days after the newspaper
publication of the notice. If a hearing request is led, the Executive
Director will not approve the petition and will forward the petition and
hearing request to the TCEQ Commissioners for their consideration at
a scheduled Commission meeting. If a contested case hearing is held,
it will be a legal proceeding similar to a civil trial in state district court.
Written hearing requests should be submitted to the Ofce of the Chief
Clerk, MC 105, TCEQ, P.O. Box 13087, Austin, TX 78711-3087. For
information concerning the hearing process, please contact the Public
Interest Counsel, MC 103, at the same address. For additional informa-
tion, individual members of the general public may contact the Districts
Review Team at 1-512-239-4691. Si desea información en Español,
puede llamar al 1-800-687-4040. General information regarding the




Texas Commission on Environmental Quality
Filed: August 30, 2006
Notice of Intent to Perform Removal Action at the Spector
Salvage Yard Proposed State Superfund Site, Orange, Orange
County, Texas
The executive director of the Texas Commission on Environmental
Quality (TCEQ or commission) hereby issues public notice of intent
to perform a removal action, as provided by Texas Health and Safety
Code (THSC), §361.133, for Spector Salvage Company Proposed state
Superfund site (the site). The site, including all land, structures, appur-
tenances, and other improvements, is approximately four acres and is
located in the southern portion of the city of Orange, Orange County,
Texas. The property is bordered by Polk Street and the Union Pacic
Railroad tracks to the north, Jackson Street and the Evergreen Ceme-
tery to the south, a railroad right-of-way and railroad yard to the east,
and the City of Orange sewage treatment plant to the west. The site
also includes any areas where hazardous substances have come to be
located as a result, either directly or indirectly, of releases of hazardous
substances from the site.
In addition to general salvage, the site owners received military surplus
equipment and supplies purchased from military, industrial, and chem-
ical facilities. The salvage yard ceased operations in 1971. The con-
taminants of concern in soil at the Spector Salvage Yard Proposed state
Superfund site include polyaromatic hydrocarbons, PCBs, and heavy
metals. The contaminants of concern in groundwater include volatile
organic constituents.
The site is proposed for listing under THSC, Chapter 361, Subchapter F.
The removal action will protect groundwater from additional releases,
and can be completed without extensive investigation and planning.
The removal action will also result in a signicant cost reduction for
the site cleanup. The removal action will consist of excavation and off-
site disposal of soil containing concentrations of hazardous substances
above commercial/industrial use cleanup levels.
A portion of the records for this site is available for review during
regular business hours at the Orange Public Library, 220 North Fifth
Street, Orange, Texas 77630-5796, (409) 883-1086. Copies of the com-
plete public record le may be obtained during business hours at the
commission’s Records Management Center, Building E, First Floor,
Records Customer Service, MC 199, 12100 Park 35 Circle, Austin,
Texas 78753, (800) 633-9363 or (512) 239-2920. Photocopying of le
information is subject to payment of a fee. Parking for persons with
disabilities is available on the east side of Building D, convenient to
access ramps that are between Buildings D and E.
For further information, please contact Carol Boucher, P.G., TCEQ
Project Manager, Remediation Division, or Bruce McAnally, TCEQ




Texas Commission on Environmental Quality
Filed: August 29, 2006
Notice of Opportunity to Comment on Default Orders of
Administrative Enforcement Actions
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The Texas Commission on Environmental Quality (TCEQ or commis-
sion) staff is providing an opportunity for written public comment on
the listed Default Orders (DOs). The commission staff proposes a DO
when the staff has sent an executive director’s preliminary report and
petition (EDPRP) to an entity outlining the alleged violations, the pro-
posed penalty, and the proposed technical requirements necessary to
bring the entity back into compliance; and the entity fails to request a
hearing on the matter within 20 days of its receipt of the EDPRP. Sim-
ilar to the procedure followed with respect to Agreed Orders entered
into by the executive director of the commission, in accordance with
Texas Water Code (TWC), §7.075, this notice of the proposed order
and the opportunity to comment is published in the Texas Register no
later than the 30th day before the date on which the public comment
period closes, which in this case is October 9, 2006. The commission
will consider any written comments received; and the commission may
withdraw or withhold approval of a DO if a comment discloses facts
or considerations that indicate that consent to the proposed DO is inap-
propriate, improper, inadequate, or inconsistent with the requirements
of the statutes and rules within the commission’s jurisdiction, or the
commission’s orders and permits issued in accordance with the com-
mission’s regulatory authority. Additional notice of changes to a pro-
posed DO is not required to be published if those changes are made in
response to written comments.
A copy of each proposed DO is available for public inspection at both
the commission’s central ofce, located at 12100 Park 35 Circle, Build-
ing A, 3rd Floor, Austin, Texas 78753, (512) 239-3400 and at the ap-
plicable regional ofce listed as follows. Written comments about the
DO should be sent to the attorney designated for the DO at the com-
mission’s central ofce at P.O. Box 13087, MC 175, Austin, Texas
78711-3087 and must be received by 5:00 p.m. on October 9, 2006.
Comments may also be sent by facsimile machine to the attorney at
(512) 239-3434. The commission’s attorneys are available to discuss
the DOs and/or the comment procedure at the listed phone numbers;
however, §7.075 provides that comments on the DOs shall be submit-
ted to the commission in writing.
(1) COMPANY: Kyle Hickam dba Cartwright Bar B Que; DOCKET
NUMBER: 2005-1197-PWS-E; TCEQ ID NUMBER: RN101245280;
LOCATION: 3130 West Whitestone Boulevard, Cedar Park, Travis
County, Texas; TYPE OF FACILITY: public water supply; RULES
VIOLATED: 30 TAC §290.109(c)(2)(A)(i) and THSC, §341.033(d),
by failing to perform routine monthly bacteriological sampling of the
public water supply for the months of July - December 2004, and Jan-
uary and February 2005; and 30 TAC §290.122(c)(2)(B), by failing
to provide public notication of the failure to conduct routine bac-
teriological monitoring during the months of July - December 2004,
and January and February 2005; PENALTY: $2,840; STAFF ATTOR-
NEY: Shawn Slack, Litigation Division, MC 175, (512) 239-0063; RE-
GIONAL OFFICE: Austin Regional Ofce, 1921 Cedar Bend Drive,
Suite 150, Austin, Texas 78758-5336, (512) 339-2929.
(2) COMPANY: Larry Don Howard, R.S.; DOCKET NUMBER: 2006-
0024-OSI-E; TCEQ ID NUMBER: RN103574877; LOCATION: 208
Packer Drive, Fate, Rockwall County, Texas; TYPE OF FACILITY:
on-site sewage facility (OSSF) at a single family residence; RULES
VIOLATED: 30 TAC §285.63(a)(2), (a)(3), and (b), by failing to per-
form services associated with construction of an OSSF located at the
site under direct supervision or direction from an installer holding a
current license; and 30 TAC §285.61(4) and THSC, §366.051(c), by
failing to obtain documentation that the owner or owner’s agent had
the permitting authority’s authorization to construct prior to the instal-
lation of an OSSF; PENALTY: $875; STAFF ATTORNEY: Rachael
Gaines, Litigation Division, MC 175, (512) 239-0078; REGIONAL
OFFICE: Dallas-Fort Worth Regional Ofce, 2309 Gravel Drive, Fort
Worth, Texas 76118-6951, (817) 588-5800.
(3) COMPANY: Milton Doss; DOCKET NUMBER: 2005-1584-
MLM-E; TCEQ ID NUMBER: RN104601877; LOCATION:
5500-5490 Greenforest Lane outside of Texarkana, Bowie County,
Texas; TYPE OF FACILITY: property involving the management
or disposal of municipal solid waste; RULES VIOLATED: 30 TAC
§330.4(a) and TWC, §26.121(c), by failing to dispose of municipal
solid waste, scrap tires, ve-gallon plastic buckets, air conditioning
refrigerant bottles, refrigerators, sofas, mattresses, carpet, carpet
pad, construction debris, trees, and brush at an authorized site and
by failing to prevent an unauthorized discharge into or adjacent to
waters in the State; 30 TAC § 111.219(7) and THSC, §382.085(b),
by burning unauthorized materials including scrap tires, construction
debris, plastics, railroad ties, shingles, freon cylinders, and municipal
solid waste at the site; and 30 TAC §330.4(a) and TWC, §26.121(c),
by failing to dispose of municipal solid waste, scrap tires, construction
debris, trees, and brush at an authorized site and by failing to prevent
an unauthorized discharge into or adjacent to waters in the State;
PENALTY: $6,000; STAFF ATTORNEY: Deanna Sigman, Litigation
Division, MC 175, (512) 239-0619; REGIONAL OFFICE: Tyler
Regional Ofce, 2916 Teague Drive, Tyler, Texas 75701-3756, (903)
535-5100.
(4) COMPANY: Sak Diamond Petroleum; DOCKET NUMBER:
2005-1657-PWS-E; TCEQ ID NUMBER: RN101446698; LOCA-
TION: 9800 Interstate 20, Canton, Van Zandt County, Texas; TYPE
OF FACILITY: non-community public water supply; RULES VIO-
LATED: 30 TAC §290.109(c)(2)(A)(i) and §290.122(c)(2)(B) and
THSC, §341.033(d), by failing to collect and submit routine monthly
bacteriological samples and by failing to notify the public of the
omissions during the months of June, July, and September 2004 and
January - December 2005; PENALTY: $4,763; STAFF ATTORNEY:
Robert Mosley, Litigation Division, MC 175, (512) 239-0627; RE-
GIONAL OFFICE: Tyler Regional Ofce, 2916 Teague Drive, Tyler,




Texas Commission on Environmental Quality
Filed: August 29, 2006
Notice of Opportunity to Comment on Settlement Agreements
of Administrative Enforcement Actions
The Texas Commission on Environmental Quality (TCEQ or commis-
sion) staff is providing an opportunity for written public comment on
the listed Agreed Orders (AOs) in accordance with Texas Water Code
(TWC), §7.075. Section 7.075 requires that, before the commission
may approve the AOs, the commission shall allow the public an op-
portunity to submit written comments on the proposed AOs. Section
7.075 requires that notice of the opportunity to comment must be pub-
lished in the Texas Register no later than the 30th day before the date
on which the public comment period closes, which in this case is Octo-
ber 9, 2006. Section 7.075 also requires that the commission promptly
consider any written comments received and that the commission may
withdraw or withhold approval of an AO if a comment discloses facts
or considerations that indicate that consent is inappropriate, improper,
inadequate, or inconsistent with the requirements of the statutes and
rules within the commission’s jurisdiction or the commission’s orders
and permits issued in accordance with the commission’s regulatory au-
thority. Additional notice of changes to a proposed AO is not required
to be published if those changes are made in response to written com-
ments.
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A copy of each proposed AO is available for public inspection at both
the commission’s central ofce, located at 12100 Park 35 Circle, Build-
ing A, 3rd Floor, Austin, Texas 78753, (512) 239-3400 and at the ap-
plicable regional ofce listed as follows. Written comments about an
AO should be sent to the attorney designated for the AO at the com-
mission’s central ofce at P.O. Box 13087, MC 175, Austin, Texas
78711-3087 and must be received by 5:00 p.m. on October 9, 2006.
Comments may also be sent by facsimile machine to the attorney at
(512) 239-3434. The designated attorney is available to discuss the
AO and/or the comment procedure at the listed phone number; how-
ever, §7.075 provides that comments on an AO shall be submitted to
the commission in writing.
(1) COMPANY: Abdul H. Aziz Al-Surmi aka Aziz Al-Surmi dba
Yemco Petroleum; DOCKET NUMBER: 2003-0953-PST-E; TCEQ
ID NUMBER: RN101494268; LOCATION: 5327 Cameron Road,
Austin, Travis County, Texas; TYPE OF FACILITY: convenience
store with retail sales of gasoline; RULES VIOLATED: 30 TAC
§37.815(a) and (b), by failing to demonstrate nancial responsibility
for taking corrective action and for compensating third parties for
bodily injury and property damage caused by accidental releases
arising from the operation of petroleum underground storage tanks
(USTs); PENALTY: $4,750; STAFF ATTORNEY: Courtney St.
Julian, Litigation Division, MC 175, (512) 239-0617; REGIONAL
OFFICE: Austin Regional Ofce, 1921 Cedar Bend Drive, Suite 150,
Austin, Texas 78758-5336, (512) 339-2929.
(2) COMPANY: CWB Tire Repair & Automotive, Inc. dba CWB
Tire Repair & Automotive; DOCKET NUMBER: 2004-2010-PST-E;
TCEQ ID NUMBERS: 3096 and RN101674588; LOCATION: 102
West Wallace Street, San Saba, San Saba County, Texas; TYPE OF
FACILITY: convenience store with retail sales of gasoline; RULES
VIOLATED: 30 TAC §37.815(a) and (b), by failing to demonstrate ac-
ceptable nancial assurance for taking corrective action and for com-
pensating third parties for bodily injury and property damage caused
by accidental releases arising from the operation of petroleum USTs;
PENALTY: $2,850; STAFF ATTORNEY: Justin Lannen, Litigation
Division, MC R-4, (817) 588-5927; REGIONAL OFFICE: Waco Re-
gional Ofce, 6801 Sanger Avenue, Suite 2500, Waco, Texas 76710-
7826, (254) 751-0335.
(3) COMPANY: Fillibusters, LLC dba Southwest Cafe and Market;
DOCKET NUMBER: 2004-1652-PST-E; TCEQ ID NUMBER:
RN103711164; LOCATION: 19720 United States Highway 281
South, San Antonio, Bexar County, Texas; TYPE OF FACILITY: con-
venience store with retail sales of gasoline; RULES VIOLATED: 30
TAC §334.50(b)(1)(A) and Texas Water Code (TWC), §26.3475(c)(1),
by failing to ensure that all tanks are monitored in a manner which
will detect a release at a frequency of at least once every month (not
to exceed 35 days between each monitoring); and 30 TAC §334.48(c),
by failing to conduct effective manual or automatic inventory control
procedures for the UST system; PENALTY: $4,500; STAFF ATTOR-
NEY: Xavier Guerra, Litigation Division, MC R-13, (210) 403-4016;
REGIONAL OFFICE: San Antonio Regional Ofce, 14250 Judson
Road, San Antonio, Texas 78233-4480, (210) 490-3096.
(4) COMPANY: General Dynamics OTS (Garland), L.P.; DOCKET
NUMBER: 2005-1672-AIR-E; TCEQ ID NUMBER: RN102660909;
LOCATION: 1200 North Glenbrook Drive, Garland, Dallas County,
Texas; TYPE OF FACILITY: ordinance production facility; RULES
VIOLATED: New Source Review (NSR) permit No. 51412 General
Condition No. 8, 30 TAC §116.115(b)(2)(F) and Texas Health Safety
Code (THSC), §382.085(b), by failing to comply with permitted
Maximum Allowable Emission Rates for the plaforization system
at emission point number 7-PLAF-PRETREAT for volatile organic
compounds (VOCs); PENALTY: $86,775; STAFF ATTORNEY:
Amie Richardson, Litigation Division, MC 175, (512) 239-2999; RE-
GIONAL OFFICE: Dallas-Fort Worth Regional Ofce, 2309 Gravel
Drive, Fort Worth, Texas 76118-6951, (817) 588-5800.
(5) COMPANY: Jay Leslie, Inc. dba Marks Crane & Rigging Co.;
DOCKET NUMBER: 2005-1794-UIC-E; TCEQ ID NUMBER:
RN102868999; LOCATION: 6501 East Interstate 20, Odessa, Ector
County, Texas; TYPE OF FACILITY: industrial equipment rental
facility; RULES VIOLATED: 30 TAC §331.3(a) and TWC, §27.011,
by failing to obtain a permit or authorization from the commission
prior to the use or the operation of an injection well, which caused or
allowed the movement of uid that could result in the pollution of an
underground source of drinking water; PENALTY: $2,250; STAFF
ATTORNEY: Lena Roberts, Litigation Division, MC 175, (512)
239-0019; REGIONAL OFFICE: Midland Regional Ofce, 3300
North A Street, Building 4, Suite 107, Midland, Texas 79705-5404,
(915) 570-1359.
(6) COMPANY: Mastercraft Industries, Inc. L.P.; DOCKET NUM-
BER: 2005-0539-AIR-E; TCEQ ID NUMBER: RN100209881; LO-
CATION: 1106 Industrial Road, Mt. Pleasant, Titus County, Texas;
TYPE OF FACILITY: decorative wood products manufacturing plant;
RULES VIOLATED: 30 TAC §122.146(2) and §122.145(2)(C), and
THSC, §382.085(b), by failing to timely submit annual compliance
certications and the associated deviation reports for Title V Federal
Operating Permit No. O-0112; for September 16 - October 9, 2000, Oc-
tober 10, 2001 - September 27, 2002, September 28, 2002 - September
27, 2003, and September 28, 2003 - September 2, 2004 reporting peri-
ods; 30 TAC §122.121 and THSC, §382.085(b) and §382.054, by fail-
ing to have authorization to operate emissions units at a major source;
PENALTY: $11,250; STAFF ATTORNEY: Laurencia Fasoyiro, Lit-
igation Division, MC R-12, (713) 422-8914; REGIONAL OFFICE:
Tyler Regional Ofce, 2916 Teague Drive, Tyler, Texas 75701-3756,
(903) 535-5100.
(7) COMPANY: Pat, Inc. dba Action Excavating; DOCKET NUM-
BER: 2004-2082-MLM-E; TCEQ ID NUMBER: RN100756097; LO-
CATION: 6824 Oak Crest Drive West, Fort Worth, Tarrant County,
Texas; TYPE OF FACILITY: excavating and heavy equipment ser-
vice facility; RULES VIOLATED: 30 TAC §334.49(a)(4) and TWC,
§26.3475(d), by failing to provide corrosion protection to the UST;
30 TAC §37.815(a) and (b), by failing to demonstrate acceptable -
nancial assurance for taking corrective action and for compensating
third parties for bodily injury and property damage caused by acci-
dental releases arising from the operation of petroleum USTs; 30 TAC
§334.50(a)(1)(A) and TWC, §26.3475(c)(1), by failing to provide a
method of release detection which is capable of detecting a release
from any portion of the UST system which contains regulated sub-
stances including the tanks, piping and other underground ancillary
equipment; 30 TAC §334.7(a)(1) and TWC, §26.346, by failing to reg-
ister with the commission, on authorized commission forms, a UST in
existence on or after September 1, 1987; 30 TAC §335.4, by failing
to prevent an unauthorized discharge of used oil and other wastes to
surface soils and storm water drainage at the facility; 30 TAC §335.62
and 40 Code of Federal Regulations §262.11, by failing to conduct a
hazardous waste determination on the contents of an unlabeled 55-gal-
lon drum that was observed on the west side of the facility; PENALTY:
$9,660; STAFF ATTORNEY: Xavier Guerra, Litigation Division, MC
R-13, (210) 403-4016; REGIONAL OFFICE: Dallas-Fort Worth Re-
gional Ofce, 2309 Gravel Drive, Fort Worth, Texas 76118-6951, (817)
588-5800.
(8) COMPANY: Ricky Jon Penick; DOCKET NUMBER: 2005-0929-
LII-E; TCEQ ID NUMBER: RN103405221; LOCATION: College
Station, Brazos County, Texas; TYPE OF FACILITY: landscape
irrigation systems; RULES VIOLATED: 30 TAC §30.5(a) and (b) and
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§334.4(a), TWC, §37.003, and Texas Occupations Code, §1903.251,
by failing to hold a current, valid irrigator license issued by the TCEQ
prior to selling, designing, consulting, installing, maintaining, altering,
repairing, or servicing landscape irrigation systems; PENALTY:
$10,000; STAFF ATTORNEY: Lena Roberts, Litigation Division, MC
175, (512) 239-0019; REGIONAL OFFICE: Waco Regional Ofce,
6801 Sanger Avenue, Suite 2500, Waco, Texas 76710-7826, (254)
751-0335.
(9) COMPANY: Sea Lion Technology, Inc.; DOCKET NUMBER:
2005-0143-IWD-E; TCEQ ID NUMBER: RN100870179; LOCA-
TION: 5700 Century Boulevard, Texas City, Galveston County,
Texas; TYPE OF FACILITY: industrial wastewater treatment fa-
cility; RULES VIOLATED: 30 TAC §305.125(1), TWC, §26.121,
and Texas Pollutant Discharge Elimination System (TPDES) Permit
No. 03479, Efuent Limitations and Monitoring Requirements, by
allowing exceedances of the permitted TPDES efuent limits (all
maximum limitations) at Outfall 201A; PENALTY: $9,950; STAFF
ATTORNEY: Courtney St. Julian, Litigation Division, MC 175, (512)
239-0617; REGIONAL OFFICE: Houston Regional Ofce, 5425 Polk
Avenue, Suite H, Houston, Texas 77023-1486, (713) 767-3500.
(10) COMPANY: Southwest Shipyard, L.P.; DOCKET NUMBER:
2005-0097-MLM-E; TCEQ ID NUMBER: RN100248749; LOCA-
TION: 18310 Market Street, Channelview, Harris County, Texas;
TYPE OF FACILITY: barge cleaning and repair; RULES VIO-
LATED: 30 TAC §305.125(1), TWC, §26.121(a), and TPDES Permit
No. 02605, Efuent Limitations and Monitoring Requirements No. 1,
by failing to comply with the permitted efuent limits at Outfall 001
for the months of March, July, and October - December 2003, and
January and February 2004; 30 TAC §305.125(1), TWC, §26.121(a),
and TPDES Permit No. 02605, Efuent Limitations and Monitoring
Requirements No. 1, by failing to comply with the permitted efuent
limits at Outfall 003; 30 TAC §305.125(1), TWC, §26.121(a), and
TPDES Permit No. 02605, Efuent Limitations and Monitoring
Requirements No. 1, by failing to comply with the permitted efuent
limits at Outfall 004 for the months of March, May, November, and
December 2003, and February 2004; 30 TAC §305.125(1), TWC,
§26.121(a), and TPDES Permit No. 02605, Efuent Limitations
and Monitoring Requirements No. 1, by failing to comply with the
permitted efuent limits at Outfall 005; 30 TAC §305.125(1), TWC,
§26.121(a), and TPDES Permit No. 02605, Efuent Limitations
and Monitoring Requirements No. 1, by failing to comply with the
permitted efuent limits at Outfall 006; 30 TAC §305.125(1), TWC,
§26.121(a), and TPDES Permit No. 02605, Efuent Limitations
and Monitoring Requirements No. 1, by failing to comply with the
Ammonia Nitrogen efuent limit of 6 milligrams per liter at Outfall
001; 30 TAC §122.143(4) and §122.145(2)(B), Federal Operating
Permit No. O-1260, General Terms and Conditions, and THSC,
§382.085(b), by failing to submit deviation reports for 2004 and for
the rst semiannual reporting period of 2005; 30 TAC §122.143(4) and
§116.115(c), Federal Operating Permit No. O-1260, Special Condition
No. 10, NSR Permit No. 9442, Special Condition No. 11D, and
THSC, §382.085(b), by failing to install a continuous run time ow
monitor to record average hourly values of ow and composition for
Flares FL-1 and FL-3; 30 TAC §122.143(4) and §116.115(c), Federal
Operating Permit No. O-1260, Special Condition No. 10, NSR Permit
No. 36241, Special Condition No. 10C, and THSC, §382.085(b), by
failing to record and develop an accurate monthly report for VOC
emissions in pounds per hour (lbs/hr) on a daily basis for the Barge
Rail Painting Facility; 30 TAC §122.143(4) and §116.115(c), Federal
Operating Permit No. O-1260, Special Condition No. 10, NSR Permit
No. 43774, Special Condition No. 16E, and THSC, §382.085(b),
by failing to record and develop an accurate monthly report for
VOC emissions in lbs/hr on a daily basis for Dry Docks DD1 and 2,
and DD3STK; PENALTY: $49,686; STAFF ATTORNEY: Kathleen
Decker, Litigation Division, MC 175, (512) 239-6500; REGIONAL
OFFICE: Houston Regional Ofce, 5425 Polk Avenue, Suite H,
Houston, Texas 77023-1486, (713) 767-3500.
(11) COMPANY: The City of Pharr; DOCKET NUMBER:
2003-0357-PST-E; TCEQ ID NUMBER: RN101429413; LO-
CATION: 1000 South Bluebonnet Street, Pharr, Hidalgo County,
Texas; TYPE OF FACILITY: petroleum storage tank facility; RULES
VIOLATED: 30 TAC §334.8(c)(5)(A)(i) and TWC, §26.3467(a), by
failing to make available to a common carrier a valid, current TCEQ
delivery certicate before accepting delivery of a regulated substance
into the UST system; 30 TAC §334.8(c)(4)(B) and TWC, §26.346(a),
by failing to ensure that the UST registration and self-certication
form was fully and accurately completed and submitted to the agency
in a timely manner; 30 TAC §334.8(c)(5)(C), by failing to permanently
tag, label, or mark the UST system with the identication number
listed on the UST registration and self-certication form; 30 TAC
§334.49(c)(4) and TWC, §26.3475(d), by failing to test the cathodic
protection system within six months of installation, and by failing to
have the cathodic protection system inspected once every three years
thereafter by a corrosion specialist or corrosion technician; 30 TAC
§334.49(c)(2)(C) and TWC, §26.3475(d), by failing to inspect the
impressed current cathodic protection system at least every 60 days
to ensure that the rectier and other system components were oper-
ating properly; 30 TAC §334.10(b)(1)(A), by failing to develop and
maintain all required records pertaining to the UST system; 30 TAC
§334.50(d)(9)(A)(v), by failing to report to the agency a UST system
analysis report result of inconclusive, which was not investigated
and quantied as a pass within 72 hours of the time of receipt of the
inconclusive analysis report result; 30 TAC §334.50(d)(1)(B)(i) and
TWC, §26.3475(c)(1), by failing to conduct inventory control proce-
dures in accordance with a code or standard of practice developed by
a nationally recognized association or independent testing laboratory;
30 TAC §334.50(d)(1)(B)(ii) and TWC, §26.3475(c)(1), by failing to
reconcile the inventory control records on a monthly basis in a manner
sufciently accurate to detect a release as small as the sum of 1.0%
of the total substance ow-through for the month plus 130 gallons;
and 30 TAC §334.50(d)(1)(B)(iii)(III) and TWC, §26.3475(c)(1), by
failing to meter and record substance dispensing within the local stan-
dards for meter calibration or within an accuracy of six cubic inches
for every ve gallons of product withdrawn; PENALTY: $22,750;
STAFF ATTORNEY: Lena Roberts, Litigation Division, MC 175,
(512) 239-0019; REGIONAL OFFICE: Harlingen Regional Ofce,
1804 West Jefferson Avenue, Harlingen, Texas 78550-5247, (956)
425-6010.
(12) COMPANY: YFZ Land, LLC; DOCKET NUMBER: 2006-
0394-MLM-E; TCEQ ID NUMBER: RN104250626; LOCATION: on
two contiguous tracts of property totaling 1,691 acres approximately
four miles northeast of the intersection of United States Highway
277 and Rudd Road, north of Eldorado, Schleicher County, Texas;
TYPE OF FACILITY: religious retreat; RULES VIOLATED: 30 TAC
§30.5(a) and §344.4(a), TWC, §37.003, and Texas Occupations Code,
§1903.251, by failing to obtain a license before engaging in landscape
irrigation activities; TWC, §26.121(a)(1), by failing to prevent an
unauthorized discharge of wastewater from a wastewater holding
tank; 30 TAC §330.5(a)(3), by failing to prevent an unauthorized
discharge/disposal of process wastewater from a holding pond that
collects commingled storm water and concrete batch plant process
water; and 30 TAC §330.5(a)(3), by failing to prevent unauthorized
discharge of a petroleum hydrocarbon; PENALTY: $4,503; STAFF
ATTORNEY: Laurencia Fasoyiro, Litigation Division, MC R-12,
(713) 422-8914; REGIONAL OFFICE: San Angelo Regional Ofce,
IN ADDITION September 8, 2006 31 TexReg 7723





Texas Commission on Environmental Quality
Filed: August 29, 2006
Notice of Opportunity to Comment on Shut Down/Default
Orders of Administrative Enforcement Actions
The Texas Commission on Environmental Quality (commission)
staff is providing an opportunity for written public comment on the
listed Shutdown/Default Orders (S/DOs). Texas Water Code (TWC),
§26.3475 authorizes the commission to order the shutdown of any un-
derground storage tank (UST) system found to be noncompliant with
release detection, spill and overll prevention, and/or, after December
22, 1998, cathodic protection regulations of the commission, until such
time as the owner/operator brings the UST system into compliance
with those regulations. The commission proposes a Shutdown Order
after the owner or operator of a UST facility fails to perform required
corrective actions within 30 days after receiving notice of the release
detection, spill and overll prevention, and/or, after December 22,
1998, cathodic protection violations documented at the facility. The
Commission proposes a Default order in accordance with TWC,
§7.075. This notice of the proposed order and the opportunity to
comment is published in the Texas Register no later than the 30th
day before the date on which the public comment period closes,
which in this case is October 9, 2006. The commission will consider
any written comments received and the commission may withdraw
or withhold approval of an S/DO if a comment discloses facts or
considerations that indicate that consent to the proposed S/DO is
inappropriate, improper, inadequate, or inconsistent with the require-
ments of the statutes and rules within the commission’s jurisdiction,
or the commission’s orders and permits issued in accordance with the
commission’s regulatory authority. Additional notice of changes to a
proposed S/DO is not required to be published if those changes are
made in response to written comments.
Copies of each of the proposed S/DO are available for public inspection
at both the commission’s central ofce, located at 12100 Park 35 Cir-
cle, Building A, 3rd Floor, Austin, Texas 78753, (512) 239-3400 and
at the applicable regional ofce listed as follows. Written comments
about the S/DO shall be sent to the attorney designated for the S/DO
at the commission’s central ofce at P.O. Box 13087, MC 175, Austin,
Texas 78711-3087 and must be received by 5:00 p.m. on October 9,
2006. Written comments may also be sent by facsimile machine to the
attorney at (512) 239-3434. The commission attorneys are available to
discuss the S/DOs and/or the comment procedure at the listed phone
numbers; however, comments on the S/DOs shall be submitted to the
commission in writing.
(1) COMPANY: Inara Convenience, Inc. dba Rosedale Texaco;
DOCKET NUMBER: 2006-0123-PST-E; TCEQ ID NUMBER:
RN101534790; LOCATION: 6101 East Rosedale, Fort Worth, Tarrant
County, Texas; TYPE OF FACILITY: convenience store with retail
sales of gasoline; RULES VIOLATED: 30 TAC §334.50(b), (b)(1)(A),
(b)(2) and (b)(2)(A)(i)(III), and Texas Water Code, §26.3475(a)
and (c)(1); 30 TAC §334.48(c) and Agreed Order Docket Number
2003-1588-PST-E, Ordering Provision Number 2.a., by failing to
conduct effective manual or automatic inventory control procedures
for all underground storage tanks (USTs) involved in the retail sale of
petroleum substances used as a motor fuel; 30 TAC §334.8(c)(5)(C),
by failing to ensure that a legible tag, label, or marking with the tank
number was permanently applied upon or afxed to either the top of
the ll tube or to a nonremovable point in the immediate area of the
ll tube according to the UST registration and self-certication form;
STAFF ATTORNEY: Kathleen Decker, Litigation Division, MC 175,
(512) 239-6500; REGIONAL OFFICE: Dallas-Fort Worth Regional





Texas Commission on Environmental Quality
Filed: August 29, 2006
Notice of Public Hearing on Proposed Revisions to 30 TAC
Chapter 19 and to the State Implementation Plan
The Texas Commission on Environmental Quality will conduct a
public hearing to receive testimony concerning revisions to 30 TAC
Chapter 19, Electronic Reporting, under the requirements of Texas
Health and Safety Code, §382.017; Texas Government Code, Chapter
2001, Subchapter B; and 40 Code of Federal Regulations §51.102, of
the United States Environmental Protection Agency (EPA) regulations
concerning state implementation plans (SIPs).
The proposed rulemaking would outline the electronic reporting re-
quirements for federally authorized programs and certain state regula-
tory programs. The EPA promulgated its Cross Media Electronic Re-
porting Rule (CROMERR) on October 13, 2005, which impacts the
Texas Commission on Environmental Quality’s federally authorized
programs by requiring specic regulatory changes in order for the com-
mission to accept reports and applications electronically. The proposed
rule will not mandate electronic reporting. Affected entities will have
the option to utilize the electronic reporting alternative. Adding a chap-
ter for electronic reporting will minimize the need to open multiple rule
sections now or in the future in the event EPA amends CROMERR.
This rule also will establish that a person who fails to comply with
electronic reporting procedures will be subject to the same level of en-
forcement as for failure to report as required.
A public hearing on this proposal will be held in Austin on October 3,
2006, at 2:00 p.m. at the Texas Commission on Environmental Qual-
ity located at 12100 Park 35 Circle in Building F, Room 2210. The
hearing will be structured for the receipt of oral or written comments
by interested persons. Individuals may present oral statements when
called upon in order of registration. There will be no open discussion
during the hearing; however, an agency staff member will be available
to discuss the proposal 30 minutes prior to the hearing.
Persons who have special communication or other accommodation
needs who are planning to attend the hearing should contact Holly
Vierk, Ofce of Legal Services, at (512) 239-0177. Requests should
be made as far in advance as possible.
Written comments may be submitted to Holly Vierk, MC 205,
Ofce of Legal Services, Texas Commission on Environmental
Quality, P. O. Box 13087, Austin, Texas 78711-3087, or faxed
to (512) 239-4808. Electronic comments may be submitted at
http://www.5.tceq.state.tx.us.rules/ecomments/. All comments
should reference Rule Project Number 2006-018-019-PR. The
comment period closes October 9, 2006. Copies of the pro-
posed rules can be obtained from the commission’s Web site at
http://www.tceq.state.tx.us/nav/rules/propose_adopt.html. For further
information, please contact Ellette Vinyard, Permitting and Remedi-
ation Support, at (512) 239-6085.
31 TexReg 7724 September 8, 2006 Texas Register
TRD-200604725
Robert Martinez
Director, Environmental Law Division
Texas Commission on Environmental Quality
Filed: August 25, 2006
Notice of Public Hearing on Proposed Revisions to 30 TAC
Chapters 116 and 321 and the State Implementation Plan
The Texas Commission on Environmental Quality (commission) will
conduct a public hearing to receive testimony regarding proposed re-
visions to 30 TAC Chapter 116, Control of Air Pollution by Permits
for New Construction or Modication, and Chapter 321, Control of
Certain Activities by Rule, and to the state implementation plan (SIP)
under the requirements of Texas Health and Safety Code, §382.017;
Texas Government Code, Chapter 2001, Subchapter B; and 40 Code of
Federal Regulations §51.102 of the United States Environmental Pro-
tection Agency (EPA) regulations concerning SIPs.
The commission proposes amendments to §§116.110, 116.116,
116.615, 116.710, 116.721, 116.787, 116.805, 116.820, 116.930,
116.1020, 116.1021, 116.1424, and 321.43. The proposed amend-
ments to Chapter 116 will be submitted as a revision to the state
implementation plan. The proposed rulemaking would implement
statutory requirements of Senate Bill 1740, 79th Legislature, 2005,
concerning construction of facilities prior to the issuance of a permit,
and concerning distance limits, setbacks, and buffer zones specied in
air quality standard permits.
A public hearing on this proposal will be held in Austin, Texas, on Oc-
tober 2, 2006, at 2:00 p.m., in Building B, Room 201A, at the Texas
Commission on Environmental Quality complex located at 12100 Park
35 Circle. The hearing will be structured for the receipt of oral or writ-
ten comments by interested persons. Registration will begin 30 min-
utes prior to the hearing. Individuals may present oral statements when
called upon in order of registration. A time limit may be established at
the hearing to assure that enough time is allowed for every interested
person to speak. There will be no open discussion during the hearing;
however, commission staff members will be available to discuss the
proposal 30 minutes prior to the hearing.
Persons planning to attend the hearing, who have special communica-
tion or other accommodation needs, should contact Lola Brown, Ofce
of Legal Services, at (512) 239-0348. Requests should be made as far
in advance as possible.
Comments may be submitted to Lola Brown, MC 205, Texas Register
Team, Ofce of Legal Services, Texas Commission on Environ-
mental Quality, P.O. Box 13087, Austin, Texas 78711-3087 or
faxed to (512) 239-4808. Electronic comments may be submitted at
http://www5.tceq.state.tx.us/rules/ecomments. The comment period
closes October 9, 2006. All comments should reference Rule Project
Number 2005-052-116-PR. The proposed rules may be viewed on the
commission’s Web site at http://www.tceq.state.tx.us/nav/rules/pro-
pose_adopt.html. For further information or questions concerning this




Director, Environmental Law Division
Texas Commission on Environmental Quality
Filed: August 25, 2006
Notice of Request for Public Comment and Notice of a Public
Meeting for a Total Maximum Daily Load
The Texas Commission on Environmental Quality (TCEQ or commis-
sion) has made available for public comment three draft Total Max-
imum Daily Loads (TMDL) for chloride, sulfate, and total dissolved
solids in Petronila Creek Above Tidal (Segment 2204) located in Nue-
ces and Kleberg Counties in South Texas. The TCEQ will conduct
a public meeting to receive comments on the draft TMDL. This an-
nouncement also constitutes notice that the TMDL will become part of
the State Water Quality Management Plan upon approval by the United
States Environmental Protection Agency (EPA).
Texas is required to develop TMDLs for impaired water bodies in-
cluded in the state of Texas Clean Water Act, §303(d) list of impaired
water bodies. A TMDL is a detailed water quality assessment that pro-
vides the scientic foundation to allocate pollutant loads in a certain
body of water in order to restore and maintain designated uses.
The TCEQ will conduct a public meeting on the draft TMDLs for chlo-
ride, sulfate, and total dissolved solids in Petronila Creek Above Tidal,
located in the Nueces-Rio Grande Coastal Basin. The purpose of the
public meeting is to provide the public an opportunity to comment
on the draft TMDLs. The commission requests comment on each of
the six major components of the TMDL: problem denition, endpoint
identication, source analysis, linkage between sources and receiving
waters, margin of safety, and pollutant loading allocation. After the
public comment period, TCEQ staff may revise the TMDLs, if appro-
priate. The nal TMDLs will then be considered by the commission
for adoption. Upon adoption of the TMDLs by the commission, the -
nal TMDLs and a response to all comments will be made available on
the TCEQ Web site referenced in this notice. The TMDLs will then be
submitted to EPA Region 6 for approval. Upon approval, the TMDLs
will be certied as an update to the State of Texas Water Quality Man-
agement Plan.
A public meeting will be held on September 20, 2006, at 7:00 p.m.,
at the Johnny S. Calderon Building, 710 East Main Street, Robstown,
Texas. Individuals may present oral statements when called upon in or-
der of registration. Open discussion will not occur during the meeting;
however, an agency staff member will be available to discuss the mat-
ter 30 minutes prior to the meeting and will answer questions before
and after the meeting.
Written comments should be submitted to Kerry Niemann, TCEQ
Water Programs Division, MC 203, P.O. Box 13087, Austin, Texas
78711-3087 or faxed to (512) 239-1414. All comments must be
received by 5:00 p.m., October 9, 2006, and should reference,
Three Total Maximum Daily Loads for Chloride, Sulfate, and
Total Dissolved Solids in Petronila Creek Above Tidal, For Seg-
ment Number 2204. For further information regarding the draft
TMDLs, please contact Kerry Niemann, Water Programs Division,
at (512) 239-0483 or kniemann@tceq.state.tx.us. Copies of the draft
TMDL document can be obtained via the commission’s Web site at
http://www.tceq.state.tx.us/implementation/water/tmd/index.html, or
by calling (512) 239-4900.
Persons with disabilities who have special communication or other ac-
commodation needs who are planning to attend the meeting should con-
tact the commission at (512) 239-4900. Requests should be made as
far in advance as possible.
TRD-200604813
Robert Martinez
Director, Environmental Law Division
Texas Commission on Environmental Quality
Filed: August 29, 2006
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Notice of Water Quality Applications
The following notices were issued during the period of August 24,
2006.
The following require the applicants to publish notice in the newspaper.
Public comments, requests for public meetings, or requests for a con-
tested case hearing may be submitted to the Ofce of the Chief Clerk,
Mail Code 105, P.O. Box 13087, Austin, Texas 78711-3087, WITHIN
30 DAYS OF THE DATE OF NEWSPAPER PUBLICATION OF THE
NOTICE.
INTERCONTINENTAL TERMINALS COMPANY which operates
a centralized waste treatment facility and a petroleum and chemical
for-hire bulk terminal facility, has applied for a major amendment
to TPDES Permit No. WQ0001984000 to authorize the discharge
of hydrostatic test waters from cleaned chemical tank systems via
Outfalls 001, 003, 004, 005, 006, 008, and 009; apply centralized
waste treatment facility guidelines at Outfall 002; and change the
sampling point for discharges via Outfall 008. The current permit
authorizes the discharge of storm water from tank farm areas on an
intermittent and ow variable basis via Outfalls 001, 003, 004, 005,
006, 008, and 009; treated industrial wastewater at a daily average
ow not to exceed 273,000 gallons per day via Outfall 002; and ballast
water at a daily average ow not to exceed 50,000 gallons per day
via Outfall 007. The facility is located at 1943 Battleground Road,
just north of the intersection of Miller Cutoff Road and State Highway
134, in the City of Deer Park, Harris County, Texas.
MUNSON PARK MANAGEMENT, LLC has applied to the Texas
Commission on Environmental Quality (TCEQ) for a new permit, Pro-
posed Permit No. WQ0014651001, to authorize the disposal of treated
domestic wastewater at a daily average ow not to exceed 49,000 gal-
lons per day via public access drip irrigation system with mulch cover
with a minimum area of 490,000 square feet. This permit will not au-
thorize a discharge of pollutants into waters in the State. The facility
and disposal site will be located immediately south of the southern ter-
minus of Loop Court, 2,800 feet northwest of the intersection of State
Highway 360 and State Highway 2244 in Travis County, Texas.
CITY OF POINT has applied for a renewal of TPDES Permit No.
10964-001, which authorizes the discharge of treated domestic waste-
water at a daily average ow not to exceed 40,000 gallons per day. The
facility is located approximately 2,100 feet east of the intersection of
Farm-to-Market Road 47 and U.S. Highway 69 in the City of Point in
Rains County, Texas.
CITY OF POINT has applied for a renewal of TPDES Permit No.
10964-002, which authorizes the discharge of treated domestic waste-
water at a daily average ow not to exceed 40,000 gallons per day.
The facility is located on Industrial Boulevard approximately 1,500 feet
west of the intersection of Farm-to-Market Road 514 and U.S. High-
way 69 in Rains County, Texas.
WILLIAMSBURG REGIONAL SEWAGE AUTHORITY has applied
for a major amendment to TPDES Permit No. 11598-001 to authorize
an increase in the discharge of treated domestic wastewater from an an-
nual average ow not to exceed 2,000,000 gallons per day to an annual
average ow not to exceed 3,000,000 gallons per day. The facility is
located at 22823 Franz Road, approximately 5,000 feet west and 5,600
feet north of the intersection of Interstate Highway 10 and Mason Road
in Harris County, Texas.
INFORMATION SECTION
To view the complete issued notices, view the notices on our web site at
www.tceq.state.tx.us/comm_exec/cc/pub_notice.html or call the Ofce
of the Chief Clerk at (512) 239-3300 to obtain a copy of the complete
notice. When searching the web site, type in the issued date range
shown at the top of this document to obtain search results.
If you need more information about these permit applications or the
permitting process, please call the TCEQ Ofce of Public Assistance,
Toll Free, at 1-800-687-4040. General information about the TCEQ
can be found at our web site at www.TCEQ.state.tx.us. Si desea infor-




Texas Commission on Environmental Quality
Filed: August 30, 2006
Notice of Water Rights Application
Notice issued August 25, 2006
APPLICATION NO. 5789A; The Lakeside Club, P.O. Box 40173,
Houston, Texas 77240, applicant, has applied to amend Water Use
Permit No. 5789 to increase the maximum diversion rate from White
Oak Bayou, San Jacinto River Basin Harris County and amend special
condition 5b. The application was received on May 9, 2006 and
additional information and fees were received on June 28, 2006.
The application was accepted for ling and declared administratively
complete on July 26, 2006. Written public comments and requests for
a public meeting should be submitted to the Ofce of Chief Clerk, at
the address provided in the information section below, within 30 days
of the date of newspaper publication of the notice.
INFORMATION SECTION
To view the complete issued notices, view the notices on our web site at
www.tceq.state.tx.us/comm_exec/cc/pub_notice.html or call the Ofce
of the Chief Clerk at (512) 239-3300 to obtain a copy of the complete
notice. When searching the web site, type in the issued date range
shown at the top of this document to obtain search results.
A public meeting is intended for the taking of public comment, and is
not a contested case hearing.
The Executive Director can consider approval of an application unless
a written request for a contested case hearing is led. To request a con-
tested case hearing, you must submit the following: (1) your name (or
for a group or association, an ofcial representative), mailing address,
daytime phone number, and fax number, if any: (2) applicant’s name
and permit number; (3) the statement "[I/we] request a contested case
hearing;" and (4) a brief and specic description of how you would be
affected by the application in a way not common to the general public.
You may also submit any proposed conditions to the requested applica-
tion which would satisfy your concerns. Requests for a contested case
hearing must be submitted in writing to the TCEQ Ofce of the Chief
Clerk at the address provided in the information section below.
If a hearing request is led, the Executive Director will not issue the re-
quested permit and may forward the application and hearing request to
the TCEQ Commissioners for their consideration at a scheduled Com-
mission meeting.
Written hearing requests, public comments or requests for a public
meeting should be submitted to the Ofce of the Chief Clerk, MC 105,
TCEQ, P.O. Box 13087, Austin, TX 78711-3087. For information con-
cerning the hearing process, please contact the Public Interest Counsel,
MC 103, at the same address. For additional information, individual
members of the general public may contact the Ofce of Public As-
sistance at 1-800-687-4040. General information regarding the TCEQ
31 TexReg 7726 September 8, 2006 Texas Register
can be found at our web site at www.tceq.state.tx.us. Si desea informa-




Texas Commission on Environmental Quality
Filed: August 30, 2006
Ofce of the Governor
Request for Proposals
The Ofce of the Governor (OOG) is accepting proposals for nomina-
tion by the governor to compete for funding from the U.S. Environ-
mental Protection Agency (EPA) Targeted Watershed Grants Program.
Approximately $7.1 million to about $16 million (these totals repre-
sent combining a portion of both 2006 and anticipated 2007 Targeted
Watersheds Grant funds) will be available to support projects nation-
wide. The total amount to be awarded under this announcement will
depend upon the FY 2007 funds and the quality of proposals received.
EPA anticipates that typical Grants awards for the selected watersheds
will range from $600,000 to $900,000. EPA is requiring applicants to
demonstrate a minimum non-federal match of 25% of the total bud-
get of the project. In addition to cash, matching funds can come from
in-kind contributions, such as the use of volunteers and/or donated
time, equipment, expertise, etc., consistent with the regulations gov-
erning matching fund requirements (40 CFR 31.24 or 40 CFR 30.23).
Proposals for nomination submitted to the OOG should respond
to and be in conformity with the guidelines and priorities outlined
in the EPA Targeted Watershed Grants Program notice published
in the August 15, 2006 issue of the Federal Register volume 71,
number 157, page 46901 - 46911. This notice can be found on the
EPA website: http://www.epa.gov/fedrgstr/EPA-WATER/2006/Au-
gust/Day-15/w6898.htm.
In addition to the projects located exclusively in Texas nominated by
the OOG, an unlimited number of inter-state or joint state and tribal wa-
tershed projects may be nominated. It is the responsibility of inter-state
or joint state and tribal project administrators to submit applications to
the appropriate state and tribal entities.
Application submittal: One electronic copy and ve complete paper
copies of each proposal must be received by 5 p.m. October 9, 2006.
Electronic. Please send an electronic copy of only the title page,
abstract, work plan description, and budget form to demetria.fair-
ley@governor.state.tx.us. Electronic submissions are limited to 120
KB in size and one submission per applicant. Do not send maps,
letters of support, match certications, or pictures of any kind via
the electronic mailbox. The subject line must be in the format
"STATE--Watershed Name" (e.g., TX--Rock Creek). No condential
business information should be sent via e-mail. The deadline for
all electronic submissions is 5 p.m. October 9, 2006. If unusual
or extraordinary circumstances prevent electronic submission of the
proposal, please contact Demetria Fairley at (512) 305-9068.
Paper. Five hard copies of the complete proposal (including attach-
ments, support letters, match commitments, etc.) must be received by
5 p.m. October 6, 2006. Submissions by conventional mail delivery
should be sent to: State Grants Team, Ofce of the Governor, P.O. Box
12428, Austin, Texas 78711, ATTN: Demetria Fairley, Targeted Water-
shed Grants Program. Submissions by courier should be sent to State
Grants Team, Ofce of the Governor, State Insurance Bldg., 1100 San
Jacinto, Austin, Texas 78701, ATTN: Demetria Fairley, Targeted Wa-
tershed Grants Program. Contact phone: (512) 305-9068.
This Request for Proposals is the only written document containing ap-
plication instructions available to applicants from the OOG. Informa-
tion contained in proposals should comply with relevant sections from
the above referenced Federal Register notice issued by EPA. Only those
nominees selected by EPA for awards will be required to submit a for-
mal grant application directly to EPA.
Contact information: Ofce of the Governor: Demetria Fairley, (512)
305-9068, demetria.fairley@governor.state.tx.us; EPA Region VI:




Of¿ce of the Governor
Filed: August 29, 2006
Department of State Health Services
Notice of Intent to Engage in Negotiated Rulemaking
DSHS intends to engage in negotiated rulemaking to develop an im-
plementation plan, in the form of a rule, for the provider of last resort
provisions of HB 2292, 78th Legislature, codied in Texas Health and
Safety Code, §533.035. The subject of this negotiated rulemaking will
involve an implementation plan that will operationalize the provisions
of the law and the requirements of the Governor’s Executive Order RP
45.
The provider of last resort provisions require that Local Mental Health
Authorities make every reasonable attempt to solicit the development
of an available and appropriate provider base sufcient to meet the
needs of consumers in its area and determine whether or not there are
willing providers of the relevant services in the service area or county.
Executive Order RP 45 requires an implementation plan that ensures
protection of consumer choice, protects the safety net, recognizes lo-
cal differences and contains a timeline that is responsive to the need to
ensure no disruption of existing services to consumers, the local com-
munity readiness, and the need for a safety net.
The scope of this negotiated rulemaking will include the development
of an implementation plan. It will not include revisions to the existing
scope of services required in the agency’s performance contract with
local mental health authorities.
From the convening process, DSHS has determined that:
-a diverse, but limited, set of stakeholders exists who will be affected
by the subject matter of this rule;
-stakeholders have a high degree of interest in having a fair and bal-
anced group negotiate a rule that includes an implementation plan for
continuing the implementation of the provider of last resort provisions;
-stakeholders have both diverse and common interests which are suit-
able for negotiation;
-stakeholders have something to gain by participating in the process
and non-participation would likely result in negative and signicant
consequences;
-reaching consensus on most aspects of this rule appears possible; how-
ever, there will be some areas that will involve tough compromise on
the part of all affected parties;
-the unprecedented opportunity exists for stakeholders to share infor-
mation, communicate their interests and have the chance to have their
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data and assumptions questioned by others who have their own per-
spectives and data; and
-the agency stands to gain important information about how its stake-
holders view the issues involved in this rule and criteria the agency can
use to determine compliance with the provider of last resort provisions.
A preliminary list of issues to be negotiated include:
1. Ground Rules
2. Denitions
3. Provider Solicitation Guidelines
4. Local Decision-making
5. Criteria for Community Mental Health Centers that provide services
6. Evaluation
There is a diverse but limited set of stakeholders who are signicantly
affected by this rule and will be represented on the negotiating com-
mittee. They include:
-consumers of mental health services and their families;
-advocates for consumers and families;
-interested parties who do not have a personal stake in the outcome of
the rule;
-designated local mental health authorities;
-private providers of mental health services;
-county judges and county commissioners, from both rural and urban
counties, that are the appointing authorities for Community Mental
Health Center boards of directors; and
-the state agency that is required to regulate and provide oversight for
public mental health services provided to Texans who are eligible.
DSHS proposes to appoint the following individuals to the negotiating
committee to represent the agency and affected parties:
-consumers of mental health services and their families
--Carley Scales, Consumer
--Richard Hansen, Consumer
--Valerie Garza, Family member
--Monica Thyssen, Family member
-advocates for consumers and families
--Aaryce Hayes, Advocacy, Inc.
--Robin Peyson, NAMI Texas
-interested parties who do not have a personal stake in the outcome of
the rule
--Linda Frost, Hogg Foundation
-designated Local Mental Health Authorities
--Sandy Skelton, Texas Council of MHMR Centers
--Cindy Sill, Tri-County MHMR Services
-private providers of mental health services
--Richard Wallace, Providence of Texas
--Beth Epps, Adapt of America, Inc.
-county judges and county commissioners, from both rural and urban
counties, who are the appointing authorities for CMHC boards of di-
rectors;
--Judge Van Lee York, Borden County, Association of County Judges
and County Commissioners
--Donald Lee, Conference of Urban Counties
-the state agency that is required to regulate and provide oversight for
public mental health services provided to Texans who are eligible.
--Randy Fritz
DSHS has attempted to identify all signicantly affected parties and
include at least one person to represent each party on the negotiated
rulemaking committee. Meetings will be open to the public. If there
are persons who are signicantly affected by this proposed rule and not
represented by the persons named above, those persons may apply to
the agency for membership on the negotiating committee or nominate
another to represent their interests. Application for membership must
be made in writing and include the following information:
-Name and contact information of the person submitting the applica-
tion;
-Description of how the person is signicantly affected by the rule;
-Name and contact information of the person being nominated for
membership;
-Description of the qualications of the nominee to represent the per-
son’s interests.
DSHS requests comments on the proposal to engage in negotiated
rulemaking and on the proposed membership of the negotiated rule-
making committee. Comments and applications for membership on
the negotiating committee must be submitted by September 18, 2006,
to: Sam Shore, DSHS, 1100 West 49th Street, Austin, TX 78756 or




Department of State Health Services
Filed: August 30, 2006
Texas Health and Human Services Commission
Public Notice
The Texas Health and Human Services Commission (HHSC) an-
nounces its intent to submit Amendment Number 747, Transmittal
Number TX 06-029, to the Texas State Plan for Medical Assistance,
under Title XIX of the Social Security Act. The amendment is
effective September 8, 2006.
Amendment 747 revises the methodology used by the State to estimate
the Medicaid Upper Payment Limit (UPL) for hospital inpatient ser-
vices. The UPL is the federal limit on Medicaid payments to a group
of hospitals and is determined under Federal regulations as a reasonable
estimate of the amount that would be paid for the Medicaid services or
similar services using Medicare payment principles. The federal regu-
lation, 42 C.F.R. §447.272, provides that aggregate Medicaid payments
to each group of hospitals (dened as State-owned hospitals, non-State
government-owned hospitals, and privately-owned hospitals) may not
exceed a reasonable estimate of the amount that would be paid to the
group of hospitals for the Medicaid services or similar services under
Medicare payment principles. Amendment 747 changes the method
used to calculate this aggregate UPL for the three classes of hospitals.
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This amendment is not expected to have an impact on State expendi-
tures or the amount of federal matching funds to the State.
To obtain copies of the proposed amendment, interested parties may





Texas Health and Human Services Commission
Filed: August 30, 2006
Texas Department of Insurance
Company Licensing
Application to change the name of TANK OWNERS MUTUAL
INSURANCE COMPANY to TANK OWNER MEMBERS INSUR-
ANCE COMPANY, a domestic re and/or casualty company. The
home ofce is in Fort Worth, Texas.
Application for admission to the State of Texas by ECHELON PROP-
ERTY & CASUALTY INSURANCE COMPANY, a foreign re and/or
casualty company. The home ofce is in Chicago, Illinois.
Application for incorporation to the State of Texas by ATLANTIC
MERIDIAN REINSURANCE COMPANY, LTD., a domestic re
and/or casualty company. The home ofce is in Addison, Texas.
Any objections must be led with the Texas Department of Insurance,
within twenty (20) calendar days from the date of the Texas Regis-
ter publication, addressed to the attention of Godwin Ohaechesi, 333
Guadalupe Street, M/C 305-2C, Austin, Texas 78701.
TRD-200604888
Gene C. Jarmon
Chief Clerk and General Counsel
Texas Department of Insurance
Filed: August 30, 2006
Notice of Public Hearing
The Commissioner of Insurance (Commissioner) will hold a public
hearing under Docket No. 2656 on September 20, 2006 at 10:00 a.m.
in Room 100 of the William P. Hobby, Jr. State Ofce Building, in
Austin, Texas, to consider a proposal by the Texas Windstorm Insur-
ance Association (TWIA) seeking an upward modication to the ve
percent surcharge applicable to TWIA policies of windstorm and hail
insurance that are issued on residential structures that qualify under
TWIA regulations that specify eligibility criteria for structures to be
approved for insurability without an inspection. TWIA has requested
approval of an increase in the surcharge from the current ve percent
to 25 percent.
Pursuant to the Insurance Code Article 21.49 §6A(a), to be considered
insurable property by the TWIA, the property must be inspected or
approved by the Commissioner for compliance with the TWIA plan
of operation. The regulations, which are approved pursuant to the plan
of operation, are necessary to provide an approval process to provide
wind and hail coverage that may be otherwise unavailable to residential
structures currently insured in the voluntary market that do not have a
certicate of compliance as evidence of insurability as required by the
TWIA.
The Insurance Code Article 21.49 §8(a) requires TWIA to le with the
Commissioner every manual of classications, rules, rates which shall
include condition charges, every rating plan, and every modication of
any of the foregoing which it proposes to use.
The hearing is held pursuant to the Insurance Code Article 21.49 §5A
and §8(a). Article 21.49 §5A provides that the Commissioner, after
notice and hearing, may issue any orders considered necessary to carry
out the purposes of the Texas Windstorm Insurance Association Act,
including but not limited to, maximum rates, competitive rates, and
policy forms. Any person may appear to testify for or against the ap-
proval of the proposed increase in the surcharge for residential policies
as specied in this proposal.
A copy of TWIA’s surcharge ling is available for review in the Ofce
of the Chief Clerk, Texas Department of Insurance, 333 Guadalupe
Street, Austin, Texas 78714-9104. To request a copy of the surcharge




Chief Clerk and General Counsel
Texas Department of Insurance
Filed: August 23, 2006
Notice of Public Hearing
The Commissioner of Insurance will hold a public hearing under
Docket No. 2654, on September 20, 2006, at 10:00 a.m. in room 100
of the William P. Hobby, Jr. State Ofce Building, 333 Guadalupe
Street in Austin, Texas, to consider the appointment of a representative
of the general public to the Board of Directors of the Texas Windstorm
Insurance Association (TWIA). Georgia Rutherford Neblett, a TWIA
policyholder and a resident of Port Aransas, Texas has been nominated
by the Ofce of Public Insurance Counsel for appointment to the
Board of Directors as one of the two representatives of the general
public to serve on the TWIA Board.
The hearing is held pursuant to Texas Insurance Code Article 21.49
§5A, which provides that the Commissioner after notice and hearing
may issue any orders considered necessary to carry out the purposes of
Article 21.49 (Texas Windstorm Insurance Association Act), including
but not limited to, maximum rates, competitive rates, and policy forms.
Any person may appear and testify for or against the proposed appoint-
ment.
Texas Insurance Code Article 21.49 §5(g) provides that the TWIA
Board of Directors shall be composed of nine members. Article 21.49
§5(g)(2) provides that two of the TWIA board members shall be nom-
inated by the Ofce of Public Insurance Counsel to be representatives
of the general public. Such nominees must as of the date of appoint-
ment reside in a catastrophe area and be policyholders of TWIA. Arti-
cle 21.49 §5(h) provides that members of the TWIA Board of Directors
serve three-year staggered terms with the terms of three members ex-
piring on the third Tuesday in March of each year.
Any questions concerning this matter should be addressed to Marilyn
Hamilton, Associate Commissioner, Personal and Commercial Lines
Division, MC 104-PC, Texas Department of Insurance, P.O. Box
149104, Austin, Texas 78714-9104.
TRD-200604666
Gene C. Jarmon
Chief Clerk and General Counsel
Texas Department of Insurance
Filed: August 23, 2006
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Notice of Public Hearing
The Commissioner of Insurance (Commissioner) will hold a public
hearing under Docket No. 2655 on September 20, 2006 at 10:00 a.m.
in Room 100 of the William P. Hobby, Jr. State Ofce Building, in
Austin, Texas, to consider a proposal by the Texas Windstorm Insur-
ance Association (TWIA) requesting approval of a change in the struc-
ture of commercial deductibles from a default 0.5 percent per item per
occurrence deductible with optional at deductibles in amounts rang-
ing from $1,000 to $75,000 to a default deductible of 1 percent per item
per occurrence and optional percentage deductibles of 2 percent and 5
percent per item per occurrence, eliminating optional at deductibles.
The Insurance Code Article 21.49 §8(a) requires TWIA to le with the
Commissioner every manual of classications, rules, rates which shall
include condition charges, every rating plan, and every modication of
any of the foregoing which it proposes to use.
The hearing is held pursuant to the Insurance Code Article 21.49 §5A
and §8(a). Article 21.49 §5A provides that the Commissioner, after
notice and hearing, may issue any orders considered necessary to carry
out the purposes of the Texas Windstorm Insurance Association Act,
including but not limited to, maximum rates, competitive rates, and
policy forms. Any person may appear to testify for or against the adop-
tion of the proposal to change the structure of the TWIA commercial
deductibles.
A copy of the TWIA commercial deductible ling is available for re-
view in the Ofce of the Chief Clerk, Texas Department of Insurance,
333 Guadalupe Street, Austin, Texas 78714-9104. To request a copy
of the commercial deductible ling, please contact Sylvia Gutierrez at
(512) 463-6327 (refer to Reference No. P-0806-12).
TRD-200604667
Gene C. Jarmon
Chief Clerk and General Counsel
Texas Department of Insurance
Filed: August 23, 2006
Notice of Public Hearing
Commissioner’s Docket Number 2657 to receive information concern-
ing the application for Conversion to a Stock Company of American
Physicians Insurance Exchange.
This is formal notice that an information public hearing will be held
before Commissioner Mike Geeslin, or his designee, on Wednesday,
September 13, 2006 at 10:00 am in Room 100 of the William P. Hobby
Jr., State Ofce Bldg. 333 Guadalupe, Austin, Texas 78701. Unless
otherwise directed by the Commissioner, the hearing shall be continued
from day to day in Room 100 at the Texas Department of Insurance
until concluded.
The purpose of the hearing is to receive information concerning the ap-
plication for conversion to a stock company by American Physicians
Insurance Exchange and to consider the fairness of the proposed con-
version.
Authority, Jurisdiction and Statutes and Rules Involved
The Commissioner has jurisdiction and legal authority over the subject
matter of the hearing pursuant to the Texas Insurance Code Annotated
§31.021, Chapter 942 and Chapter 826.
Matter to be Considered
The Commissioner will consider the testimony presented and informa-
tion led by interested parties and the applicant. Interested persons
may present either oral or written comments on the conversion and the
fairness of the conversion at the hearing.
Pursuant to the Texas Insurance Code Annotated, §826.101 it is the
responsibility of the applicant to demonstrate why the Commissioner
of Insurance should approve the application; therefore, it is advised
that the applicant bring competent witnesses to the hearing. Applicant
should be prepared to respond to any unresolved questions raised by
TDI, its representatives, or the general public. Applicant should be
prepared to present sufcient information to demonstrate the fairness
of the proposal at the hearing as ordinarily there will be no recess given
in order to secure additional evidence.
Written comments on the application for acquisition of control and the
fairness of the proposed conversion may be submitted no later than
September 12, 2006 to the Ofce of the Chief Clerk, P.O. Box 149104,
MC 113-2A, Austin, Texas 78714-9104. An additional copy of the
comments must be simultaneously submitted to Kevin Brady Financial
Program, P.O. Box 149104, MC 305-2A, Austin, Texas 78714-9104.
Also written and oral comments may be presented at the hearing.
Requests for information related to the application should be directed
to Kevin Brady, Financial Division, (512) 322-5040.
TRD-200604669
Gene C. Jarmon
Chief Clerk and General Counsel
Texas Department of Insurance
Filed: August 24, 2006
Third Party Administrator Applications
The following third party administrator (TPA) applications have been
led with the Texas Department of Insurance and are under considera-
tion.
Application for incorporation in Texas of MORGAN ADJUSTING
SERVICES, INC., a domestic third party administrator. The home of-
ce is HICO, TEXAS.
Application for admission to Texas of TSA CONSULTING GROUP,
INC., a foreign third party administrator. The home ofce is FORT
WALTON BEACH, FLORIDA.
Application to change the name of WISENBERG, POZMANTIER &
CO., INC., to ACORDIA OF TEXAS, INC., a domestic third party
administrator. The home ofce is HOUSTON, TEXAS.
Any objections must be led within 20 days after this notice is pub-
lished in the Texas Register, addressed to the attention of Matt Ray,
MC 107-1A, 333 Guadalupe, Austin, Texas 78701.
TRD-200604662
Gene C. Jarmon
Chief Clerk and General Counsel
Texas Department of Insurance
Filed: August 23, 2006
Third Party Administrator Applications
The following third party administrator (TPA) applications have been
led with the Texas Department of Insurance and are under considera-
tion.
Application for incorporation in Texas of BUTTERWORTH & MA-
CIAS, P.C., a domestic third party administrator. The home ofce is
EL PASO, TEXAS.
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Application for admission to Texas of SOUTHWEST SERVICE AD-
MINISTRATORS, INC., a foreign third party administrator. The home
ofce is PHOENIX, ARIZONA.
Application for name change of WORLD ACCESS SERVICE CORP.
to WORLD ACCESS SERVICE CORP. (using the assumed name of
ACCESS AMERICA), a foreign third party administrator. The home
ofce is RICHMOND, VIRGINIA.
Any objections must be led within 20 days after this notice is pub-
lished in the Texas Register, addressed to the attention of Matt Ray,
MC 107-1A, 333 Guadalupe, Austin, Texas 78701.
TRD-200604889
Gene C. Jarmon
Chief Clerk and General Counsel
Texas Department of Insurance
Filed: August 30, 2006
Texas Lottery Commission
Instant Game Number 662 "World Series of Poker"
1.0 Name and Style of Game.
A. The name of Instant Game No. 662 is "WORLD SERIES OF
POKER TEXAS HOLD ’EM". The play style is "cards".
1.1 Price of Instant Ticket.
A. Tickets for Instant Game No. 662 shall be $10.00 per ticket.
1.2 Denitions in Instant Game No. 662.
A. Display Printing--That area of the instant game ticket outside of the
area where the Overprint and Play Symbols appear.
B. Latex Overprint--The removable scratch-off covering over the Play
Symbols on the front of the ticket.
C. Play Symbol--The printed data under the latex on the front of
the instant ticket that is used to determine eligibility for a prize.
Each Play Symbol is printed in Symbol font in black ink in positive
except for dual-image games. The possible black play symbols are:
2 SPADE SYMBOL, 3 SPADE SYMBOL, 4 SPADE SYMBOL,
5 SPADE SYMBOL, 6 SPADE SYMBOL, 7 SPADE SYMBOL,
8 SPADE SYMBOL, 9 SPADE SYMBOL, 10 SPADE SYMBOL,
J SPADE SYMBOL, Q SPADE SYMBOL, K SPADE SYMBOL,
A SPADE SYMBOL, 2 CLUB SYMBOL, 3 CLUB SYMBOL, 4
CLUB SYMBOL, 5 CLUB SYMBOL, 6 CLUB SYMBOL, 7 CLUB
SYMBOL, 8 CLUB SYMBOL, 9 CLUB SYMBOL, 10 CLUB SYM-
BOL, J CLUB SYMBOL, Q CLUB SYMBOL, K CLUB SYMBOL,
A CLUB SYMBOL, $2.00, $5.00, $10.00, $15.00, $20.00, $25.00,
$50.00, $75.00, $100, $250, $500, $5,000, $100,000, MERCH and
WSOP. The possible red play symbols are: 2 DIAMOND SYMBOL,
3 DIAMOND SYMBOL, 4 DIAMOND SYMBOL, 5 DIAMOND
SYMBOL, 6 DIAMOND SYMBOL, 7 DIAMOND SYMBOL, 8
DIAMOND SYMBOL, 9 DIAMOND SYMBOL, 10 DIAMOND
SYMBOL, J DIAMOND SYMBOL, Q DIAMOND SYMBOL, K DI-
AMOND SYMBOL, A DIAMOND SYMBOL, 2 HEART SYMBOL,
3 HEART SYMBOL, 4 HEART SYMBOL, 5 HEART SYMBOL, 6
HEART SYMBOL, 7 HEART SYMBOL, 8 HEART SYMBOL, 9
HEART SYMBOL, 10 HEART SYMBOL, J HEART SYMBOL, Q
HEART SYMBOL, K HEART SYMBOL and A HEART SYMBOL.
D. Play Symbol Caption--the printed material appearing below each
Play Symbol which explains the Play Symbol. One caption appears
under each Play Symbol and is printed in caption font in black ink
in positive. The Play Symbol Caption which corresponds with and
veries each Play Symbol is as follows:
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E. Retailer Validation Code--Three (3) letters found under the remov-
able scratch-off covering in the play area, which retailers use to verify
and validate instant winners. These three (3) small letters are for val-
idation purposes and cannot be used to play the game. The possible
validation codes are:
Low-tier winning tickets use the required codes listed in Figure 2. Non-
winning tickets and high-tier tickets use a non-required combination of
the required codes listed in Figure 2 with the exception of ∅ , which will
only appear on low-tier winners and will always have a slash through
it.
F. Serial Number--A unique 13 (thirteen) digit number appearing un-
der the latex scratch-off covering on the front of the ticket. There is a
boxed four (4) digit Security Number placed randomly within the Se-
rial Number. The remaining nine (9) digits of the Serial Number are the
Validation Number. The Serial Number is positioned beneath the bot-
tom row of play data in the scratched-off play area. The Serial Number
is for validation purposes and cannot be used to play the game. The
format will be: 0000000000000.
G. Low-Tier Prize--A prize of $10.00, $15.00 or $20.00.
H. Mid-Tier Prize--A prize of $25.00, $50.00, $75.00, $100, $250 or
$500.
I. High-Tier Prize--A prize of PACK, TRIP or $100,000.
J. Bar Code--A 22 (twenty-two) character interleaved two (2) of ve
(5) bar code which will include a three (3) digit game ID, the seven
(7) digit pack number, the three (3) digit ticket number and the nine
(9) digit Validation Number. The bar code appears on the back of the
ticket.
K. Pack--Ticket Number - A 13 (thirteen) digit number consisting of
the three (3) digit game number (662), a seven (7) digit pack number,
and a three (3) digit ticket number. Ticket numbers start with 001 and
end with 050 within each pack. The format will be: 662-0000001-001.
L. Pack--A pack of "WORLD SERIES OF POKER TEXAS HOLD
’EM" Instant Game tickets contains 50 tickets, packed in plastic shrink-
wrapping and fanfolded in pages of one (1). Ticket back 050 will be
exposed on one side of the pack and ticket front 001 on the other side.
M. Non-Winning Ticket--A ticket which is not programmed to be a
winning ticket or a ticket that does not meet all of the requirements
of these Game Procedures, the State Lottery Act (Texas Government
Code, Chapter 466), and applicable rules adopted by the Texas Lottery
pursuant to the State Lottery Act and referenced in 16 TAC, Chapter
401.
N. Ticket or Instant Game Ticket, or Instant Ticket--A Texas Lottery
"WORLD SERIES OF POKER TEXAS HOLD ’EM" Instant Game
No. 662 ticket.
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2.0 Determination of Prize Winners. The determination of prize
winners is subject to the general ticket validation requirements set
forth in Texas Lottery Rule 401.302, Instant Game Rules, these Game
Procedures, and the requirements set out on the back of each instant
ticket. A prize winner in the "WORLD SERIES OF POKER TEXAS
HOLD ’EM" Instant Game is determined once the latex on the ticket
is scratched off to expose 50 (fty) Play Symbols. At each table, use
YOUR 2 CARDS and the Community Cards to make your best 5-card
poker hand. Do the same with THEIR 2 CARDS. If YOUR best
5-card poker hand beats THEIR best 5-card poker hand at the same
TABLE, win the prize for that table. Each TABLE uses one 52-card
deck. There are NO Wild Cards. Each TABLE played separately. No
portion of the display printing nor any extraneous matter whatsoever
shall be usable or playable as a part of the Instant Game.
2.1 Instant Ticket Validation Requirements.
A. To be a valid Instant Game ticket, all of the following requirements
must be met:
1. Exactly 50 (fty) Play Symbols must appear under the latex over-
print on the front portion of the ticket;
2. Each of the Play Symbols must have a Play Symbol Caption under-
neath, unless specied, and each Play Symbol must agree with its Play
Symbol Caption;
3. Each of the Play Symbols must be present in its entirety and be fully
legible;
4. Each of the Play Symbols must be printed in black ink except for
dual image games;
5. The ticket shall be intact;
6. The Serial Number, Retailer Validation Code and Pack-Ticket Num-
ber must be present in their entirety and be fully legible;
7. The Serial Number must correspond, using the Texas Lottery’s
codes, to the Play Symbols on the ticket;
8. The ticket must not have a hole punched through it, be mutilated,
altered, unreadable, reconstituted or tampered with in any manner;
9. The ticket must not be counterfeit in whole or in part;
10. The ticket must have been issued by the Texas Lottery in an autho-
rized manner;
11. The ticket must not have been stolen, nor appear on any list of
omitted tickets or non-activated tickets on le at the Texas Lottery;
12. The Play Symbols, Serial Number, Retailer Validation Code and
Pack-Ticket Number must be right side up and not reversed in any man-
ner;
13. The ticket must be complete and not miscut, and have exactly 50
(fty) Play Symbols under the latex overprint on the front portion of
the ticket, exactly one Serial Number, exactly one Retailer Validation
Code, and exactly one Pack-Ticket Number on the ticket;
14. The Serial Number of an apparent winning ticket shall correspond
with the Texas Lottery’s Serial Numbers for winning tickets, and a
ticket with that Serial Number shall not have been paid previously;
15. The ticket must not be blank or partially blank, misregistered, de-
fective or printed or produced in error;
16. Each of the 50 (fty) Play Symbols must be exactly one of those
described in Section 1.2.C of these Game Procedures.
17. Each of the 50 (fty) Play Symbols on the ticket must be printed
in the Symbol font and must correspond precisely to the artwork on
le at the Texas Lottery; the ticket Serial Numbers must be printed in
the Serial font and must correspond precisely to the artwork on le at
the Texas Lottery; and the Pack-Ticket Number must be printed in the
Pack-Ticket Number font and must correspond precisely to the artwork
on le at the Texas Lottery;
18. The display printing on the ticket must be regular in every respect
and correspond precisely to the artwork on le at the Texas Lottery;
and
19. The ticket must have been received by the Texas Lottery by appli-
cable deadlines.
B. The ticket must pass all additional validation tests provided for in
these Game Procedures, the Texas Lottery’s Rules governing the award
of prizes of the amount to be validated, and any condential validation
and security tests of the Texas Lottery.
C. Any Instant Game ticket not passing all of the validation require-
ments is void and ineligible for any prize and shall not be paid. How-
ever, the Executive Director may, solely at the Executive Director’s
discretion, refund the retail sales price of the ticket. In the event a de-
fective ticket is purchased, the only responsibility or liability of the
Texas Lottery shall be to replace the defective ticket with another un-
played ticket in that Instant Game (or a ticket of equivalent sales price
from any other current Instant Lottery game) or refund the retail sales
price of the ticket, solely at the Executive Director’s discretion.
2.2 Programmed Game Parameters.
A. Consecutive non-winning tickets will not have identical "spot for
spot" play data.
B. No duplicate non-winning prize symbols on a ticket.
C. A ticket may only win once in each table for a total of ve possible
wins on a ticket.
D. No duplicate tables, in any order, on any ticket.
E. Each table on a ticket will use a deck of fty-two (52) cards.
F. Listed below is a Glossary of Terms for use in the patterns to follow:
"Starting Hand"--The two (2) cards underneath the scratch-off coat-
ing marked "YOUR 2 CARDS," or underneath the Scratch-off coating
marked "THEIR 2 CARDS".
"Table"--Any of the ve (5) play areas on each ticket.
"Board"--The ve (5) cards underneath the scratch-off coating marked
"COMMUNITY CARDS".
"Suit"--The Spades, Hearts, Diamonds and Clubs are the four (4) Suits.
"Suited"--Any amount of cards where each card is of the same Suit (for
example, 4 of Hearts + 5 of Hearts).
"Non-suited"--Any amount of cards where at least one is of a different
suit (for example, 4 of Hearts + 5 of Spades).
"Sequential"--Any amount of cards that are connected (for example, 10
of Hearts; Jack of Hearts; Queen of Diamonds; King of Clubs; Ace of
Spades).
"Non-Sequential"--Any amount of cards that are not connected (for
example, Ace of Hearts + Queen of Diamonds).
"Pair"--Two (2) cards of the exact same rank (for example, Ace of Di-
amonds + Ace of Spades or 7 of Hearts + 7 of Clubs).
"Three of a Kind"--Three (3) cards of the exact same rank.
"Straight"--Five (5) non-suited cards in sequential order (for example,
2 of Clubs; 3 of Hearts; 4 of Diamonds; 5 of Spades; 6 of Diamonds).
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"Flush"--Five (5) non-sequential cards of the same suit (for example, 2
of Diamonds; 4 of Diamonds; 5 of Diamonds; Jack of Diamonds; King
of Diamonds).
"Full House"--Three (3) of a kind with a pair (for example, 4 of Dia-
monds; 4 of Clubs; 4 of Spades; 9 of Hearts; 9 of Diamonds).
"Four of a Kind"--Four (4) cards of the exact same rank.
"Straight Flush"--Five (5) suited and sequential cards, EXCEPT the
highest ve (5) sequential cards.
"Royal Flush"--The highest ve (5) suited and sequential cards (for
example, 10 of Diamonds; Jack of Diamonds; Queen of Diamonds;
King of Diamonds; Ace of Diamonds).
"Final Hand"--The highest ranking ve-card hand that uses the two (2)
cards in either STARTING HAND with the ve (5) cards on the Board.
G. The Suit or Suits used in one of the Starting Hands will NEVER
match any of the Suit or Suits in the other Starting Hand for that table.
H. In any table, the two (2) starting Hands will never be of the same
rank (for example, Jack of Hearts + 10 of Hearts vs. Jack of Diamonds
+ 10 of Clubs or 4 of Clubs + 4 of Diamonds vs. 4 of Hearts + 4 of
Spades.
I. Each and every Starting Hand (YOUR 2 CARDS or THEIR 2
CARDS) will come from one of the following groups:
A. Any Pair
B. Any Suited and Sequential two (2) cards
C. Any Non-Suited and Sequential or any Non-Suited and Non-Se-
quential Cards where BOTH cards are either a 10, Jack, Queen, King
or Ace
J. No Board will ever contain a Straight, Flush, Full House, Four of a
Kind, Straight Flush or Royal Flush.
K. No Board will ever contain four (4) cards of the same suit.
L. Every Straight or Straight Flush will use the card ranks below. An
Ace will never be used in a Straight or Straight Flush.
2, 3, 4, 5, 6
3, 4, 5, 6, 7
4, 5, 6, 7, 8
5, 6, 7, 8, 9
6, 7, 8, 9, 10
7, 8, 9, 10, Jack
8, 9, 10, Jack, Queen
9, 10, Jack, Queen, King
M. A Straight will never appear in the same table with a Straight Flush
or a Royal Flush.
2.3 Procedure for Claiming Prizes.
A. To claim a "WORLD SERIES OF POKER TEXAS HOLD ’EM"
Instant Game prize of $10.00, $15.00, $20.00, $25.00, $50.00, $75.00,
$100, $250 or $500, a claimant shall sign the back of the ticket in
the space designated on the ticket and present the winning ticket to
any Texas Lottery Retailer. The Texas Lottery Retailer shall verify the
claim and, if valid, and upon presentation of proper identication, make
payment of the amount due the claimant and physically void the ticket;
provided that the Texas Lottery Retailer may, but is not, in some cases,
required to pay a $25.00, 50.00, $75.00, $100, $250 or $500 ticket. In
the event the Texas Lottery Retailer cannot verify the claim, the Texas
Lottery Retailer shall provide the claimant with a claim form and in-
struct the claimant on how to le a claim with the Texas Lottery. If the
claim is validated by the Texas Lottery, a check shall be forwarded to
the claimant in the amount due. In the event the claim is not validated,
the claim shall be denied and the claimant shall be notied promptly.
A claimant may also claim any of the above prizes under the procedure
described in Section 2.3.B and Section 2.3.C of these Game Procedures.
B. To claim a "WORLD SERIES OF POKER TEXAS HOLD ’EM"
Instant Game prize of PACK, TRIP, $5,000 or $100,000, the claimant
must sign the winning ticket and present it at one of the Texas Lot-
tery’s Claim Centers. If the claim is validated by the Texas Lottery,
payment will be made to the bearer of the validated winning ticket for
that prize upon presentation of proper identication. When paying a
prize of $600 or more, the Texas Lottery shall le the appropriate in-
come reporting form with the Internal Revenue Service (IRS) and shall
withhold federal income tax at a rate set by the IRS if required. In the
event that the claim is not validated by the Texas Lottery, the claim
shall be denied and the claimant shall be notied promptly.
C. As an alternative method of claiming a "WORLD SERIES OF
POKER TEXAS HOLD ’EM" Instant Game prize, the claimant must
sign the winning ticket, thoroughly complete a claim form, and mail
both to: Texas Lottery Commission, Post Ofce Box 16600, Austin,
Texas 78761-6600. The risk of sending a ticket remains with the
claimant. In the event that the claim is not validated by the Texas
Lottery, the claim shall be denied and the claimant shall be notied
promptly.
D. Prior to payment by the Texas Lottery of any prize, the Texas Lottery
shall deduct a sufcient amount from the winnings of a person who has
been nally determined to be:
1. delinquent in the payment of a tax or other money collected by the
Comptroller, the Texas Workforce Commission, or Texas Alcoholic
Beverage Commission;
2. delinquent in making child support payments administered or col-
lected by the Attorney General; or
3. delinquent in reimbursing the Texas Health and Human Services
Commission for a benet granted in error under the food stamp pro-
gram or the program of nancial assistance under Chapter 31, Human
Resources Code;
4. in default on a loan made under Chapter 52, Education Code; or
5. in default on a loan guaranteed under Chapter 57, Education Code.
E. If a person is indebted or owes delinquent taxes to the State, other
than those specied in the preceding paragraph, the winnings of a per-
son shall be withheld until the debt or taxes are paid.
2.4 Allowance for Delay of Payment. The Texas Lottery may delay
payment of the prize pending a nal determination by the Executive
Director, under any of the following circumstances:
A. if a dispute occurs, or it appears likely that a dispute may occur,
regarding the prize;
B. if there is any question regarding the identity of the claimant;
C. if there is any question regarding the validity of the ticket presented
for payment; or
D. if the claim is subject to any deduction from the payment otherwise
due, as described in Section 2.3.D of these Game Procedures. No lia-
bility for interest for any delay shall accrue to the benet of the claimant
pending payment of the claim.
2.5 Payment of Prizes to Persons Under 18. If a person under the age of
18 years is entitled to a cash prize of less than $600 from the "WORLD
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SERIES OF POKER TEXAS HOLD ’EM" Instant Game, the Texas
Lottery shall deliver to an adult member of the minor’s family or the
minor’s guardian a check or warrant in the amount of the prize payable
to the order of the minor.
2.6 If a person under the age of 18 years is entitled to a cash prize
of more than $600 from the "WORLD SERIES OF POKER TEXAS
HOLD ’EM" Instant Game, the Texas Lottery shall deposit the amount
of the prize in a custodial bank account, with an adult member of the
minor’s family or the minor’s guardian serving as custodian for the
minor.
2.7 Instant Ticket Claim Period. All Instant Game prizes must be
claimed within 180 days following the end of the Instant Game or
within the applicable time period for certain eligible military person-
nel as set forth in Texas Government Code §466.408. Any prize not
claimed within that period, and in the manner specied in these Game
Procedures and on the back of each ticket, shall be forfeited.
2.8 Disclaimer. The number of prizes in a game is approximate based
on the number of tickets ordered. The number of actual prizes available
in a game may vary based on number of tickets manufactured, testing,
distribution, sales and number of prizes claimed. An Instant Game
ticket may continue to be sold even when all the top prizes have been
claimed.
3.0 Instant Ticket Ownership.
A. Until such time as a signature is placed upon the back portion of an
Instant Game ticket in the space designated, a ticket shall be owned by
the physical possessor of said ticket. When a signature is placed on the
back of the ticket in the space designated, the player whose signature
appears in that area shall be the owner of the ticket and shall be entitled
to any prize attributable thereto. Notwithstanding any name or names
submitted on a claim form, the Executive Director shall make payment
to the player whose signature appears on the back of the ticket in the
space designated. If more than one name appears on the back of the
ticket, the Executive Director will require that one of those players
whose name appears thereon be designated by such players to receive
payment.
B. The Texas Lottery shall not be responsible for lost or stolen Instant
Game tickets and shall not be required to pay on a lost or stolen Instant
Game ticket.
4.0 Number and Value of Instant Prizes. There will be approximately
4,080,000 tickets in the Instant Game No. 662. The approximate num-
ber and value of prizes in the game are as follows:
A. The actual number of tickets in the game may be increased or de-
creased at the sole discretion of the Texas Lottery Commission.
5.0 End of the Instant Game. The Executive Director may, at any time,
announce a closing date (end date) for the Instant Game No. 662 with-
out advance notice, at which point no further tickets in that game may
be sold.
6.0 Governing Law. In purchasing an Instant Game ticket, the player
agrees to comply with, and abide by, these Game Procedures for In-
stant Game No. 662, the State Lottery Act (Texas Government Code,
Chapter 466), applicable rules adopted by the Texas Lottery pursuant
to the State Lottery Act and referenced in 16 TAC, Chapter 401, and
all nal decisions of the Executive Director.
TRD-200604882
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Instant Game Number 742 "$1,000,000 Mega Bucks"
1.0 Name and Style of Game.
A. The name of Instant Game No. 742 is "$1,000,000 MEGA
BUCKS". The play style is for the game SLOTS is "key symbol
match". The play style for game DICE is "add up with doubler". The
play style for game CHIPS is "key symbol match".
1.1 Price of Instant Ticket.
A. Tickets for Instant Game No. 742 shall be $20.00 per ticket.
1.2 Denitions in Instant Game No. 742.
A. Display Printing--That area of the instant game ticket outside of the
area where the Overprint and Play Symbols appear.
B. Latex Overprint--The removable scratch-off covering over the Play
Symbols on the front of the ticket.
C. Play Symbol--The printed data under the latex on the front of the
instant ticket that is used to determine eligibility for a prize. Each Play
Symbol is printed in Symbol font in black ink in positive except for
dual-image games. The possible black play symbols are: 7 SYMBOL,
GOLD BAR SYMBOL, HORSE SHOE SYMBOL, BELL SYMBOL,
DOLLAR SIGN SYMBOL, POT OF GOLD SYMBOL, STAR SYM-
BOL, DIAMOND SYMBOL, GRAPES SYMBOL, LEMON SYM-
BOL, CHERRY SYMBOL, BOOT SYMBOL, HAT SYMBOL, SAD-
DLE SYMBOL, SPUR SYMBOL, HORSE SYMBOL, 1 DICE SYM-
BOL, 2 DICE SYMBOL, 3 DICE SYMBOL, 4 DICE SYMBOL, 5
DICE SYMBOL, 6 DICE SYMBOL, 1 COIN SYMBOL, 2 COIN
SYMBOL, 3 COIN SYMBOL, 4 COIN SYMBOL, 5 COIN SYMBOL,
6 COIN SYMBOL, 7 COIN SYMBOL, 8 COIN SYMBOL, 9 COIN
SYMBOL, 10 COIN SYMBOL, 11 COIN SYMBOL, 12 COIN SYM-
BOL, 13 COIN SYMBOL, 14 COIN SYMBOL, 15 COIN SYMBOL,
16 COIN SYMBOL, 17 COIN SYMBOL, 18 COIN SYMBOL, 19
COIN SYMBOL, 20 COIN SYMBOL, $5.00, $10.00, $20.00, $25.00,
$30.00, $40.00, $50.00, $100, $200, $500, $1,000, $2,000, $10,000,
$20,000 and ONE MILL SYMBOL.
D. Play Symbol Caption--the printed material appearing below each
Play Symbol which explains the Play Symbol. One caption appears
under each Play Symbol and is printed in caption font in black ink
in positive. The Play Symbol Caption which corresponds with and
veries each Play Symbol is as follows:
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E. Retailer Validation Code--Three (3) letters found under the remov-
able scratch-off covering in the play area, which retailers use to verify
and validate instant winners. These three (3) small letters are for val-
idation purposes and cannot be used to play the game. The possible
validation codes are:
Low-tier winning tickets use the required codes listed in Figure 2. Non-
winning tickets and high-tier tickets use a non-required combination of
the required codes listed in Figure 2 with the exception of ∅ , which will
only appear on low-tier winners and will always have a slash through
it.
F. Serial Number--A unique 13 (thirteen) digit number appearing un-
der the latex scratch-off covering on the front of the ticket. There is a
boxed four (4) digit Security Number placed randomly within the Se-
rial Number. The remaining nine (9) digits of the Serial Number are the
Validation Number. The Serial Number is positioned beneath the bot-
tom row of play data in the scratched-off play area. The Serial Number
is for validation purposes and cannot be used to play the game. The
format will be: 0000000000000.
G. Low-Tier Prize--A prize of $20.00.
H. Mid-Tier Prize--A prize of $30.00, $40.00, $50.00, $100, $200 or
$500.
I. High-Tier Prize--A prize of $1,000, $2,000, $10,000, $20,000 or
$1,000,000.
J. Bar Code--A 22 (twenty-two) character interleaved two (2) of ve
(5) bar code which will include a three (3) digit game ID, the seven
(7) digit pack number, the three (3) digit ticket number and the nine
(9) digit Validation Number. The bar code appears on the back of the
ticket.
K. Pack-Ticket Number--A 13 (thirteen) digit number consisting of the
three (3) digit game number (742), a seven (7) digit pack number, and
a three (3) digit ticket number. Ticket numbers start with 001 and end
with 050 within each pack. The format will be: 742-0000001-001.
L. Pack--A pack of "$1,000,000 MEGA BUCKS" Instant Game tickets
contains 50 tickets, packed in plastic shrink-wrapping and fanfolded in
pages of one (1). Ticket back 001 and 050 will be exposed.
M. Non-Winning Ticket--A ticket which is not programmed to be a
winning ticket or a ticket that does not meet all of the requirements
of these Game Procedures, the State Lottery Act (Texas Government
Code, Chapter 466), and applicable rules adopted by the Texas Lottery
pursuant to the State Lottery Act and referenced in 16 TAC, Chapter
401.
N. Ticket or Instant Game Ticket, or Instant Ticket--A Texas Lottery
"$1,000,000 MEGA BUCKS" Instant Game No. 742 ticket.
2.0 Determination of Prize Winners. The determination of prize win-
ners is subject to the general ticket validation requirements set forth in
Texas Lottery Rule 401.302, Instant Game Rules, these Game Proce-
dures, and the requirements set out on the back of each instant ticket.
A prize winner in the "$1,000,000 MEGA BUCKS" Instant Game is
determined once the latex on the ticket is scratched off to expose 58
(fty-eight) play symbols. For the game SLOTS, if a player reveals
three (3) matching play symbols in the same SPIN across, the player
wins the prize shown for that SPIN. For the game DICE, if a player’s
YOUR DICE play symbols total seven (7) in the same ROLL, the
player wins the prize shown for that ROLL. If a player’s YOUR DICE
play symbol totals eleven (11) in the same ROLL, the player wins
DOUBLE the prize shown for that ROLL. For the game CHIPS, if a
player matches any of YOUR CHIPS play symbols to either WINNING
CHIP play symbol, the player wins PRIZE shown for that chip. No por-
tion of the display printing nor any extraneous matter whatsoever shall
be usable or playable as a part of the Instant Game.
2.1 Instant Ticket Validation Requirements.
A. To be a valid Instant Game ticket, all of the following requirements
must be met:
1. Exactly 58 (fty-eight) Play Symbols must appear under the latex
overprint on the front portion of the ticket;
2. Each of the Play Symbols must have a Play Symbol Caption under-
neath, unless specied, and each Play Symbol must agree with its Play
Symbol Caption;
3. Each of the Play Symbols must be present in its entirety and be fully
legible;
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4. Each of the Play Symbols must be printed in black ink except for
dual image games;
5. The ticket shall be intact;
6. The Serial Number, Retailer Validation Code and Pack-Ticket Num-
ber must be present in their entirety and be fully legible;
7. The Serial Number must correspond, using the Texas Lottery’s
codes, to the Play Symbols on the ticket;
8. The ticket must not have a hole punched through it, be mutilated,
altered, unreadable, reconstituted or tampered with in any manner;
9. The ticket must not be counterfeit in whole or in part;
10. The ticket must have been issued by the Texas Lottery in an autho-
rized manner;
11. The ticket must not have been stolen, nor appear on any list of
omitted tickets or non-activated tickets on le at the Texas Lottery;
12. The Play Symbols, Serial Number, Retailer Validation Code and
Pack-Ticket Number must be right side up and not reversed in any man-
ner;
13. The ticket must be complete and not miscut, and have exactly 58
(fty-eight) Play Symbols under the latex overprint on the front portion
of the ticket, exactly one Serial Number, exactly one Retailer Validation
Code, and exactly one Pack-Ticket Number on the ticket;
14. The Serial Number of an apparent winning ticket shall correspond
with the Texas Lottery’s Serial Numbers for winning tickets, and a
ticket with that Serial Number shall not have been paid previously;
15. The ticket must not be blank or partially blank, misregistered, de-
fective or printed or produced in error;
16. Each of the 58 (fty-eight) Play Symbols must be exactly one of
those described in Section 1.2.C of these Game Procedures.
17. Each of the 58 (fty-eight) Play Symbols on the ticket must be
printed in the Symbol font and must correspond precisely to the artwork
on le at the Texas Lottery; the ticket Serial Numbers must be printed
in the Serial font and must correspond precisely to the artwork on le at
the Texas Lottery; and the Pack-Ticket Number must be printed in the
Pack-Ticket Number font and must correspond precisely to the artwork
on le at the Texas Lottery;
18. The display printing on the ticket must be regular in every respect
and correspond precisely to the artwork on le at the Texas Lottery;
and
19. The ticket must have been received by the Texas Lottery by appli-
cable deadlines.
B. The ticket must pass all additional validation tests provided for in
these Game Procedures, the Texas Lottery’s Rules governing the award
of prizes of the amount to be validated, and any condential validation
and security tests of the Texas Lottery.
C. Any Instant Game ticket not passing all of the validation require-
ments is void and ineligible for any prize and shall not be paid. How-
ever, the Executive Director may, solely at the Executive Director’s
discretion, refund the retail sales price of the ticket. In the event a de-
fective ticket is purchased, the only responsibility or liability of the
Texas Lottery shall be to replace the defective ticket with another un-
played ticket in that Instant Game (or a ticket of equivalent sales price
from any other current Instant Lottery game) or refund the retail sales
price of the ticket, solely at the Executive Director’s discretion.
2.2 Programmed Game Parameters.
A. Consecutive non-winning tickets will not have identical play data,
spot for spot.
B. Game Slots: No duplicate non-winning spins in any order.
C. Game Slots: No three matching non-winning symbols will appear
in a vertical or diagonal line.
D. Game Slots: There will be many near wins (2 matching symbols)
on non-winning tickets.
E. Game Dice: No duplicate non-winning rolls.
F. Game Dice: No duplicate non-winning prize symbols.
G. Game Chips: No duplicate non-winning play symbols.
H. Game Chips: No duplicate WINNING CHIPS.
I. Game Chips: No more than three duplicate non-winning prize sym-
bols.
J. Game Chips: No prize amount in a non-winning spot will correspond
with the YOUR CHIP play symbol (i.e. 5 and $5).
K. Game Chips: Non-winning prize symbols will never be the same as
the winning prize symbol(s) in this game.
2.3 Procedure for Claiming Prizes.
A. To claim a "$1,000,000 MEGA BUCKS" Instant Game prize of
$20.00, $30.00, $40.00, $50.00, $100, $200 or $500, a claimant shall
sign the back of the ticket in the space designated on the ticket and
present the winning ticket to any Texas Lottery Retailer. The Texas
Lottery Retailer shall verify the claim and, if valid, and upon presen-
tation of proper identication, make payment of the amount due the
claimant and physically void the ticket; provided that the Texas Lot-
tery Retailer may, but is not, in some cases, required to pay a $30.00,
$40.00, $50.00, $100, $200 or $500 ticket. In the event the Texas Lot-
tery Retailer cannot verify the claim, the Texas Lottery Retailer shall
provide the claimant with a claim form and instruct the claimant on how
to le a claim with the Texas Lottery. If the claim is validated by the
Texas Lottery, a check shall be forwarded to the claimant in the amount
due. In the event the claim is not validated, the claim shall be denied
and the claimant shall be notied promptly. A claimant may also claim
any of the above prizes under the procedure described in Section 2.3.B
and Section 2.3.C of these Game Procedures.
B. To claim a "$1,000,000 MEGA BUCKS" Instant Game prize of
$1,000, $2,000, $10,000 or $20,000, the claimant must sign the win-
ning ticket and present it at one of the Texas Lottery’s Claim Centers.
If the claim is validated by the Texas Lottery, payment will be made to
the bearer of the validated winning ticket for that prize upon presen-
tation of proper identication. When paying a prize of $600 or more,
the Texas Lottery shall le the appropriate income reporting form with
the Internal Revenue Service (IRS) and shall withhold federal income
tax at a rate set by the IRS if required. In the event that the claim is
not validated by the Texas Lottery, the claim shall be denied and the
claimant shall be notied promptly.
C. To claim a "$1,000,000 MEGA BUCKS" top level prize of
$1,000,000, the claimant must sign the winning ticket and present it
at Texas Lottery Commission headquarters in Austin, Texas. If the
claim is validated by the Texas Lottery, payment will be made to the
bearer of the validated winning ticket for that prize upon presentation
of proper identication. When paying a prize of $600 or more, the
Texas Lottery shall le the appropriate income reporting form with
the Internal Revenue Service (IRS) and shall withhold federal income
tax at a rate set by the IRS if required. In the event that the claim is
not validated by the Texas Lottery, the claim shall be denied and the
claimant shall be notied promptly.
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D. As an alternative method of claiming a "$1,000,000 MEGA
BUCKS" Instant Game prize, the claimant must sign the winning
ticket, thoroughly complete a claim form, and mail both to: Texas Lot-
tery Commission, Post Ofce Box 16600, Austin, Texas 78761-6600.
The risk of sending a ticket remains with the claimant. In the event
that the claim is not validated by the Texas Lottery, the claim shall be
denied and the claimant shall be notied promptly.
E. Prior to payment by the Texas Lottery of any prize, the Texas Lottery
shall deduct a sufcient amount from the winnings of a person who has
been nally determined to be:
1. delinquent in the payment of a tax or other money collected by the
Comptroller, the Texas Workforce Commission, or Texas Alcoholic
Beverage Commission;
2. delinquent in making child support payments administered or col-
lected by the Attorney General; or
3. delinquent in reimbursing the Texas Health and Human Services
Commission for a benet granted in error under the food stamp pro-
gram or the program of nancial assistance under Chapter 31, Human
Resources Code;
4. in default on a loan made under Chapter 52, Education Code; or
5. in default on a loan guaranteed under Chapter 57, Education Code.
G. If a person is indebted or owes delinquent taxes to the State, other
than those specied in the preceding paragraph, the winnings of a per-
son shall be withheld until the debt or taxes are paid.
2.4 Allowance for Delay of Payment. The Texas Lottery may delay
payment of the prize pending a nal determination by the Executive
Director, under any of the following circumstances:
A. if a dispute occurs, or it appears likely that a dispute may occur,
regarding the prize;
B. if there is any question regarding the identity of the claimant;
C. if there is any question regarding the validity of the ticket presented
for payment; or
D. if the claim is subject to any deduction from the payment otherwise
due, as described in Section 2.3.D of these Game Procedures. No lia-
bility for interest for any delay shall accrue to the benet of the claimant
pending payment of the claim.
2.5 Payment of Prizes to Persons Under 18. If a person under the
age of 18 years is entitled to a cash prize of less than $600 from
the "$1,000,000 MEGA BUCKS" Instant Game, the Texas Lottery
shall deliver to an adult member of the minor’s family or the minor’s
guardian a check or warrant in the amount of the prize payable to the
order of the minor.
2.6 If a person under the age of 18 years is entitled to a cash prize of
more than $600 from the "$1,000,000 MEGA BUCKS" Instant Game,
the Texas Lottery shall deposit the amount of the prize in a custodial
bank account, with an adult member of the minor’s family or the mi-
nor’s guardian serving as custodian for the minor.
2.7 Instant Ticket Claim Period. All Instant Game prizes must be
claimed within 180 days following the end of the Instant Game or
within the applicable time period for certain eligible military personnel
as set forth in Texas Government Code Section 466.408. Any prize not
claimed within that period, and in the manner specied in these Game
Procedures and on the back of each ticket, shall be forfeited.
2.8 Disclaimer. The number of prizes in a game is approximate based
on the number of tickets ordered. The number of actual prizes available
in a game may vary based on number of tickets manufactured, testing,
distribution, sales and number of prizes claimed. An Instant Game
ticket may continue to be sold even when all the top prizes have been
claimed.
3.0 Instant Ticket Ownership.
A. Until such time as a signature is placed upon the back portion of an
Instant Game ticket in the space designated, a ticket shall be owned by
the physical possessor of said ticket. When a signature is placed on the
back of the ticket in the space designated, the player whose signature
appears in that area shall be the owner of the ticket and shall be entitled
to any prize attributable thereto. Notwithstanding any name or names
submitted on a claim form, the Executive Director shall make payment
to the player whose signature appears on the back of the ticket in the
space designated. If more than one name appears on the back of the
ticket, the Executive Director will require that one of those players
whose name appears thereon be designated by such players to receive
payment.
B. The Texas Lottery shall not be responsible for lost or stolen Instant
Game tickets and shall not be required to pay on a lost or stolen Instant
Game ticket.
4.0 Number and Value of Instant Prizes. There will be approximately
3,000,000 tickets in the Instant Game No. 742. The approximate num-
ber and value of prizes in the game are as follows:
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A. The actual number of tickets in the game may be increased or de-
creased at the sole discretion of the Texas Lottery Commission.
5.0 End of the Instant Game. The Executive Director may, at any time,
announce a closing date (end date) for the Instant Game No. 742 with-
out advance notice, at which point no further tickets in that game may
be sold.
6.0 Governing Law. In purchasing an Instant Game ticket, the player
agrees to comply with, and abide by, these Game Procedures for In-
stant Game No. 742, the State Lottery Act (Texas Government Code,
Chapter 466), applicable rules adopted by the Texas Lottery pursuant
to the State Lottery Act and referenced in 16 TAC, Chapter 401, and
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Instant Game Number 745 "7-11-21"
1.0 Name and Style of Game.
A. The name of Instant Game No. 745 is "7-11-21". The play style is
"add up".
1.1 Price of Instant Ticket.
A. Tickets for Instant Game No. 745 shall be $1.00 per ticket.
1.2 Denitions in Instant Game No. 745.
A. Display Printing--That area of the instant game ticket outside of the
area where the Overprint and Play Symbols appear.
B. Latex Overprint--The removable scratch-off covering over the Play
Symbols on the front of the ticket.
C. Play Symbol--The printed data under the latex on the front of the
instant ticket that is used to determine eligibility for a prize. Each Play
Symbol is printed in Symbol font in black ink in positive except for
dual-image games. The possible black play symbols are: 1, 2, 3, 4,
5, 6, 7, 8, 9, 10, 11, 12, $1.00, $2.00, $4.00, $5.00, $10.00, $20.00,
$40.00, $100 or $1,000.
D. Play Symbol Caption--The printed material appearing below each
Play Symbol which explains the Play Symbol. One caption appears
under each Play Symbol and is printed in caption font in black ink
in positive. The Play Symbol Caption which corresponds with and
veries each Play Symbol is as follows:
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E. Retailer Validation Code--Three (3) letters found under the remov-
able scratch-off covering in the play area, which retailers use to verify
and validate instant winners. These three (3) small letters are for val-
idation purposes and cannot be used to play the game. The possible
validation codes are:
Low-tier winning tickets use the required codes listed in Figure 2. Non-
winning tickets and high-tier tickets use a non-required combination of
the required codes listed in Figure 2 with the exception of ∅ , which will
only appear on low-tier winners and will always have a slash through
it.
F. Serial Number--A unique 13 (thirteen) digit number appearing un-
der the latex scratch-off covering on the front of the ticket. There is a
boxed four (4) digit Security Number placed randomly within the Se-
rial Number. The remaining nine (9) digits of the Serial Number are the
Validation Number. The Serial Number is positioned beneath the bot-
tom row of play data in the scratched-off play area. The Serial Number
is for validation purposes and cannot be used to play the game. The
format will be: 0000000000000.
G. Low-Tier Prize--A prize of $1.00, $2.00, $4.00, $5.00, $10.00 or
$20.00.
H. Mid-Tier Prize--A prize of $40.00 or $100.
I. High-Tier Prize--A prize of $1,000.
J. Bar Code--A 22 (twenty-two) character interleaved two (2) of ve
(5) bar code which will include a three (3) digit game ID, the seven
(7) digit pack number, the three (3) digit ticket number and the nine
(9) digit Validation Number. The bar code appears on the back of the
ticket.
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K. Pack-Ticket Number--A 13 (thirteen) digit number consisting of the
three (3) digit game number (745), a seven (7) digit pack number, and
a three (3) digit ticket number. Ticket numbers start with 001 and end
with 250 within each pack. The format will be: 745-0000001-001.
L. Pack--A pack of "7-11-21" Instant Game tickets contains 250 tickets,
packed in plastic shrink-wrapping and fanfolded in pages of ve (5).
Ticket 001 to 005 will be on the top page; tickets 006 to 010 on the
next page etc.; and tickets 246 to 250 will be on the last page with
backs exposed. Tickets 001 will be folded over so the front of ticket
001 and 010 will be exposed.
M. Non-Winning Ticket--A ticket which is not programmed to be a
winning ticket or a ticket that does not meet all of the requirements
of these Game Procedures, the State Lottery Act (Texas Government
Code, Chapter 466), and applicable rules adopted by the Texas Lottery
pursuant to the State Lottery Act and referenced in 16 TAC, Chapter
401.
N. Ticket or Instant Game Ticket, or Instant Ticket--A Texas Lottery
"7-11-21" Instant Game No. 745 ticket.
2.0 Determination of Prize Winners. The determination of prize win-
ners is subject to the general ticket validation requirements set forth in
Texas Lottery Rule 401.302, Instant Game Rules, these Game Proce-
dures, and the requirements set out on the back of each instant ticket.
A prize winner in the "7-11-21" Instant Game is determined once the
latex on the ticket is scratched off to expose 16 (sixteen) Play Symbols.
The player adds up all three (3) of YOUR NUMBERS play symbols
for each game across. If the total is 7, 11 or 21 in a single game, the
player wins the PRIZE shown for that game. No portion of the dis-
play printing nor any extraneous matter whatsoever shall be usable or
playable as a part of the Instant Game.
2.1 Instant Ticket Validation Requirements.
A. To be a valid Instant Game ticket, all of the following requirements
must be met:
1. Exactly 16 (sixteen) Play Symbols must appear under the latex over-
print on the front portion of the ticket;
2. Each of the Play Symbols must have a Play Symbol Caption under-
neath, unless specied, and each Play Symbol must agree with its Play
Symbol Caption;
3. Each of the Play Symbols must be present in its entirety and be fully
legible;
4. Each of the Play Symbols must be printed in black ink except for
dual image games;
5. The ticket shall be intact;
6. The Serial Number, Retailer Validation Code and Pack-Ticket Num-
ber must be present in their entirety and be fully legible;
7. The Serial Number must correspond, using the Texas Lottery’s
codes, to the Play Symbols on the ticket;
8. The ticket must not have a hole punched through it, be mutilated,
altered, unreadable, reconstituted or tampered with in any manner;
9. The ticket must not be counterfeit in whole or in part;
10. The ticket must have been issued by the Texas Lottery in an autho-
rized manner;
11. The ticket must not have been stolen, nor appear on any list of
omitted tickets or non-activated tickets on le at the Texas Lottery;
12. The Play Symbols, Serial Number, Retailer Validation Code and
Pack-Ticket Number must be right side up and not reversed in any man-
ner;
13. The ticket must be complete and not miscut, and have exactly 16
(sixteen) Play Symbols under the latex overprint on the front portion of
the ticket, exactly one Serial Number, exactly one Retailer Validation
Code, and exactly one Pack-Ticket Number on the ticket;
14. The Serial Number of an apparent winning ticket shall correspond
with the Texas Lottery’s Serial Numbers for winning tickets, and a
ticket with that Serial Number shall not have been paid previously;
15. The ticket must not be blank or partially blank, misregistered, de-
fective or printed or produced in error;
16. Each of the 16 (sixteen) Play Symbols must be exactly one of those
described in Section 1.2.C of these Game Procedures;
17. Each of the 16 (sixteen) Play Symbols on the ticket must be printed
in the Symbol font and must correspond precisely to the artwork on
le at the Texas Lottery; the ticket Serial Numbers must be printed in
the Serial font and must correspond precisely to the artwork on le at
the Texas Lottery; and the Pack-Ticket Number must be printed in the
Pack-Ticket Number font and must correspond precisely to the artwork
on le at the Texas Lottery;
18. The display printing on the ticket must be regular in every respect
and correspond precisely to the artwork on le at the Texas Lottery;
and
19. The ticket must have been received by the Texas Lottery by appli-
cable deadlines.
B. The ticket must pass all additional validation tests provided for in
these Game Procedures, the Texas Lottery’s Rules governing the award
of prizes of the amount to be validated, and any condential validation
and security tests of the Texas Lottery.
C. Any Instant Game ticket not passing all of the validation require-
ments is void and ineligible for any prize and shall not be paid. How-
ever, the Executive Director may, solely at the Executive Director’s
discretion, refund the retail sales price of the ticket. In the event a de-
fective ticket is purchased, the only responsibility or liability of the
Texas Lottery shall be to replace the defective ticket with another un-
played ticket in that Instant Game (or a ticket of equivalent sales price
from any other current Instant Lottery game) or refund the retail sales
price of the ticket, solely at the Executive Director’s discretion.
2.2 Programmed Game Parameters.
A. Consecutive non-winning tickets will not have identical play data,
spot for spot.
B. No duplicate non-winning prize symbols.
C. No duplicate non-winning games in any order.
D. Non-winning prize symbols will never be the same as a winning
prize symbol.
E. No three numbers will total 7, 11 or 21 in the two possible diagonal
positions.
2.3 Procedure for Claiming Prizes.
A. To claim a "7-11-21" Instant Game prize of $1.00, $2.00, $4.00,
$5.00, $10.00, $20.00, $40.00 or $100 a claimant shall sign the back of
the ticket in the space designated on the ticket and present the winning
ticket to any Texas Lottery Retailer. The Texas Lottery Retailer shall
verify the claim and, if valid, and upon presentation of proper identi-
cation, make payment of the amount due the claimant and physically
void the ticket; provided that the Texas Lottery Retailer may, but is not,
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in some cases, required to pay a $40.00 or $100 ticket. In the event
the Texas Lottery Retailer cannot verify the claim, the Texas Lottery
Retailer shall provide the claimant with a claim form and instruct the
claimant on how to le a claim with the Texas Lottery. If the claim
is validated by the Texas Lottery, a check shall be forwarded to the
claimant in the amount due. In the event the claim is not validated, the
claim shall be denied and the claimant shall be notied promptly. A
claimant may also claim any of the above prizes under the procedure
described in Section 2.3.B and Section 2.3.C of these Game Procedures.
B. To claim a "7-11-21" Instant Game prize of $1,000, the claimant
must sign the winning ticket and present it at one of the Texas Lot-
tery’s Claim Centers. If the claim is validated by the Texas Lottery,
payment will be made to the bearer of the validated winning ticket for
that prize upon presentation of proper identication. When paying a
prize of $600 or more, the Texas Lottery shall le the appropriate in-
come reporting form with the Internal Revenue Service (IRS) and shall
withhold federal income tax at a rate set by the IRS if required. In the
event that the claim is not validated by the Texas Lottery, the claim
shall be denied and the claimant shall be notied promptly.
C. As an alternative method of claiming a "7-11-21" Instant Game
prize, the claimant must sign the winning ticket, thoroughly complete a
claim form, and mail both to: Texas Lottery Commission, Post Ofce
Box 16600, Austin, Texas 78761-6600. The risk of sending a ticket
remains with the claimant. In the event that the claim is not validated
by the Texas Lottery, the claim shall be denied and the claimant shall
be notied promptly.
D. Prior to payment by the Texas Lottery of any prize, the Texas Lottery
shall deduct a sufcient amount from the winnings of a person who has
been nally determined to be:
1. delinquent in the payment of a tax or other money collected by the
Comptroller, the Texas Workforce Commission, or Texas Alcoholic
Beverage Commission;
2. delinquent in making child support payments administered or col-
lected by the Attorney General;
3. delinquent in reimbursing the Texas Health and Human Services
Commission for a benet granted in error under the food stamp pro-
gram or the program of nancial assistance under Chapter 31, Human
Resources Code;
4. in default on a loan made under Chapter 52, Education Code; or
5. in default on a loan guaranteed under Chapter 57, Education Code.
E. If a person is indebted or owes delinquent taxes to the State, other
than those specied in the preceding paragraph, the winnings of a per-
son shall be withheld until the debt or taxes are paid.
2.4 Allowance for Delay of Payment. The Texas Lottery may delay
payment of the prize pending a nal determination by the Executive
Director, under any of the following circumstances:
A. if a dispute occurs, or it appears likely that a dispute may occur,
regarding the prize;
B. if there is any question regarding the identity of the claimant;
C. if there is any question regarding the validity of the ticket presented
for payment; or
D. if the claim is subject to any deduction from the payment otherwise
due, as described in Section 2.3.D of these Game Procedures. No lia-
bility for interest for any delay shall accrue to the benet of the claimant
pending payment of the claim.
2.5 Payment of Prizes to Persons Under 18. If a person under the age of
18 years is entitled to a cash prize of less than $600 from the "7-11-21"
Instant Game, the Texas Lottery shall deliver to an adult member of
the minor’s family or the minor’s guardian a check or warrant in the
amount of the prize payable to the order of the minor.
2.6 If a person under the age of 18 years is entitled to a cash prize of
more than $600 from the "7-11-21" Instant Game, the Texas Lottery
shall deposit the amount of the prize in a custodial bank account, with
an adult member of the minor’s family or the minor’s guardian serving
as custodian for the minor.
2.7 Instant Ticket Claim Period. All Instant Game prizes must be
claimed within 180 days following the end of the Instant Game or
within the applicable time period for certain eligible military personnel
as set forth in Texas Government Code Section 466.408. Any prize not
claimed within that period, and in the manner specied in these Game
Procedures and on the back of each ticket, shall be forfeited.
2.8 Disclaimer. The number of prizes in a game is approximate based
on the number of tickets ordered. The number of actual prizes available
in a game may vary based on number of tickets manufactured, testing,
distribution, sales and number of prizes claimed. An Instant Game
ticket may continue to be sold even when all the top prizes have been
claimed.
3.0 Instant Ticket Ownership.
A. Until such time as a signature is placed upon the back portion of an
Instant Game ticket in the space designated, a ticket shall be owned by
the physical possessor of said ticket. When a signature is placed on the
back of the ticket in the space designated, the player whose signature
appears in that area shall be the owner of the ticket and shall be entitled
to any prize attributable thereto. Notwithstanding any name or names
submitted on a claim form, the Executive Director shall make payment
to the player whose signature appears on the back of the ticket in the
space designated. If more than one name appears on the back of the
ticket, the Executive Director will require that one of those players
whose name appears thereon be designated by such players to receive
payment.
B. The Texas Lottery shall not be responsible for lost or stolen Instant
Game tickets and shall not be required to pay on a lost or stolen Instant
Game ticket.
4.0 Number and Value of Instant Prizes. There will be approximately
12,000,000 tickets in the Instant Game No. 745. The approximate
number and value of prizes in the game are as follows:
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A. The actual number of tickets in the game may be increased or de-
creased at the sole discretion of the Texas Lottery Commission.
5.0 End of the Instant Game. The Executive Director may, at any time,
announce a closing date (end date) for the Instant Game No. 745 with-
out advance notice, at which point no further tickets in that game may
be sold.
6.0 Governing Law. In purchasing an Instant Game ticket, the player
agrees to comply with, and abide by, these Game Procedures for In-
stant Game No. 745, the State Lottery Act (Texas Government Code,
Chapter 466), applicable rules adopted by the Texas Lottery pursuant
to the State Lottery Act and referenced in 16 TAC, Chapter 401, and





Filed: August 30, 2006
Instant Game Number 754 "Holiday Grab Bag"
1.0 Name and Style of Game.
A. The name of Instant Game No. 754 is "HOLIDAY GRAB BAG".
The play style is for Game 1 is "three in a line with doubler". The play
style for Game 2 is "key number match with doubler". The play style
for Game 3 is "key number match with doubler".
1.1 Price of Instant Ticket.
A. Tickets for Instant Game No. 754 shall be $5.00 per ticket.
1.2 Denitions in Instant Game No. 754.
A. Display Printing - That area of the instant game ticket outside of the
area where the Overprint and Play Symbols appear.
B. Latex Overprint - The removable scratch-off covering over the Play
Symbols on the front of the ticket.
C. Play Symbol - The printed data under the latex on the front of the
instant ticket that is used to determine eligibility for a prize. Each Play
Symbol is printed in Symbol font in black ink in positive except for
dual-image games. The possible black play symbols are: 1, 2, 3, 4, 5,
6, 7, 8, 9, DOUBLE DOLLAR "$$" SYMBOL, $1.00, $2.00, $4.00,
$5.00, $10.00, $15.00, $20.00, $25.00, $50.00, $100, $500, $1,000,
$5,000, $50,000, GIFT SYMBOL, 10, 11, 12, 13, 14, 15, 16, 17, 18,
19, 20, 21, 22, 23, 24 and STAR SYMBOL.
D. Play Symbol Caption - The printed material appearing below each
Play Symbol which explains the Play Symbol. One caption appears
under each Play Symbol and is printed in caption font in black ink
in positive. The Play Symbol Caption which corresponds with and
veries each Play Symbol is as follows:
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E. Retailer Validation Code - Three (3) letters found under the remov-
able scratch-off covering in the play area, which retailers use to verify
and validate instant winners. These three (3) small letters are for val-
idation purposes and cannot be used to play the game. The possible
validation codes are:
Low-tier winning tickets use the required codes listed in Figure 2. Non-
winning tickets and high-tier tickets use a non-required combination of
the required codes listed in Figure 2 with the exception of ∅ , which will
only appear on low-tier winners and will always have a slash through
it.
F. Serial Number - A unique 13 (thirteen) digit number appearing un-
der the latex scratch-off covering on the front of the ticket. There is a
boxed four (4) digit Security Number placed randomly within the Se-
rial Number. The remaining nine (9) digits of the Serial Number are the
Validation Number. The Serial Number is positioned beneath the bot-
tom row of play data in the scratched-off play area. The Serial Number
is for validation purposes and cannot be used to play the game. The
format will be: 0000000000000.
G. Low-Tier Prize - A prize of $5.00, $10.00, $15.00 or $20.00.
H. Mid-Tier Prize - A prize of $50.00, $100 or $500.
I. High-Tier Prize - A prize of $1,000, $5,000 or $50,000.
J. Bar Code - A 22 (twenty-two) character interleaved two (2) of ve
(5) bar code which will include a three (3) digit game ID, the seven
(7) digit pack number, the three (3) digit ticket number and the nine
(9) digit Validation Number. The bar code appears on the back of the
ticket.
K. Pack-Ticket Number - A 13 (thirteen) digit number consisting of the
three (3) digit game number (754), a seven (7) digit pack number, and
a three (3) digit ticket number. Ticket numbers start with 001 and end
with 075 within each pack. The format will be: 754-0000001-001.
L. Pack - A pack of "HOLIDAY GRAB BAG" Instant Game tickets
contains 075 tickets, packed in plastic shrink-wrapping and fanfolded
in pages of one (1). The packs will alternate. One will show the front
of ticket 001 and back of 075 while the other fold will show the back
of ticket 001 and front of 075.
M. Non-Winning Ticket - A ticket which is not programmed to be a
winning ticket or a ticket that does not meet all of the requirements
of these Game Procedures, the State Lottery Act (Texas Government
Code, Chapter 466), and applicable rules adopted by the Texas Lottery
pursuant to the State Lottery Act and referenced in 16 TAC, Chapter
401.
N. Ticket or Instant Game Ticket, or Instant Ticket - A Texas Lottery
"HOLIDAY GRAB BAG" Instant Game No. 754 ticket.
2.0 Determination of Prize Winners. The determination of prize win-
ners is subject to the general ticket validation requirements set forth in
Texas Lottery Rule 401.302, Instant Game Rules, these Game Proce-
dures, and the requirements set out on the back of each instant ticket.
A prize winner in the "HOLIDAY GRAB BAG" Instant Game is de-
termined once the latex on the ticket is scratched off to expose 37
(thirty-seven) Play Symbols. For Game 1, if a player reveals three (3)
matching numbers play symbols in any one row, column or diagonal,
the player wins prize shown. If a player reveals two (2) matching num-
bers play symbols and a double dollar "$$" play symbol, the player
wins DOUBLE the prize shown. For Game 2, if a player reveals three
(3) matching amounts play symbols, the player wins that amount. If a
player reveals two (2) matching amounts play symbols and a "GIFT"
play symbol, the player wins DOUBLE that amount. For Game 3, if
a player matches any of YOUR NUMBERS play symbols to either
WINNING NUMBER play symbol, the player wins the prize shown
for that number. If a player reveals a "STAR" play symbol, the player
wins DOUBLE the prize shown for that symbol. No portion of the dis-
play printing nor any extraneous matter whatsoever shall be usable or
playable as a part of the Instant Game.
2.1 Instant Ticket Validation Requirements.
A. To be a valid Instant Game ticket, all of the following requirements
must be met:
1. Exactly 37 (thirty-seven) Play Symbols must appear under the latex
overprint on the front portion of the ticket;
2. Each of the Play Symbols must have a Play Symbol Caption under-
neath, unless specied, and each Play Symbol must agree with its Play
Symbol Caption;
3. Each of the Play Symbols must be present in its entirety and be fully
legible;
4. Each of the Play Symbols must be printed in black ink except for
dual image games;
5. The ticket shall be intact;
6. The Serial Number, Retailer Validation Code and Pack-Ticket Num-
ber must be present in their entirety and be fully legible;
7. The Serial Number must correspond, using the Texas Lottery’s
codes, to the Play Symbols on the ticket;
8. The ticket must not have a hole punched through it, be mutilated,
altered, unreadable, reconstituted or tampered with in any manner;
9. The ticket must not be counterfeit in whole or in part;
10. The ticket must have been issued by the Texas Lottery in an autho-
rized manner;
11. The ticket must not have been stolen, nor appear on any list of
omitted tickets or non-activated tickets on le at the Texas Lottery;
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12. The Play Symbols, Serial Number, Retailer Validation Code and
Pack-Ticket Number must be right side up and not reversed in any man-
ner;
13. The ticket must be complete and not miscut, and have exactly
37 (thirty-seven) Play Symbols under the latex overprint on the front
portion of the ticket, exactly one Serial Number, exactly one Retailer
Validation Code, and exactly one Pack-Ticket Number on the ticket;
14. The Serial Number of an apparent winning ticket shall correspond
with the Texas Lottery’s Serial Numbers for winning tickets, and a
ticket with that Serial Number shall not have been paid previously;
15. The ticket must not be blank or partially blank, misregistered, de-
fective or printed or produced in error;
16. Each of the 37 (thirty-seven) Play Symbols must be exactly one of
those described in Section 1.2.C of these Game Procedures;
17. Each of the 37 (thirty-seven) Play Symbols on the ticket must be
printed in the Symbol font and must correspond precisely to the artwork
on le at the Texas Lottery; the ticket Serial Numbers must be printed
in the Serial font and must correspond precisely to the artwork on le at
the Texas Lottery; and the Pack-Ticket Number must be printed in the
Pack-Ticket Number font and must correspond precisely to the artwork
on le at the Texas Lottery;
18. The display printing on the ticket must be regular in every respect
and correspond precisely to the artwork on le at the Texas Lottery;
and
19. The ticket must have been received by the Texas Lottery by appli-
cable deadlines.
B. The ticket must pass all additional validation tests provided for in
these Game Procedures, the Texas Lottery’s Rules governing the award
of prizes of the amount to be validated, and any condential validation
and security tests of the Texas Lottery.
C. Any Instant Game ticket not passing all of the validation require-
ments is void and ineligible for any prize and shall not be paid. How-
ever, the Executive Director may, solely at the Executive Director’s
discretion, refund the retail sales price of the ticket. In the event a de-
fective ticket is purchased, the only responsibility or liability of the
Texas Lottery shall be to replace the defective ticket with another un-
played ticket in that Instant Game (or a ticket of equivalent sales price
from any other current Instant Lottery game) or refund the retail sales
price of the ticket, solely at the Executive Director’s discretion.
2.2 Programmed Game Parameters.
A. Consecutive non-winning tickets will not have identical play data,
spot for spot.
B. The only game that may have more than one doubler occurrence on
a ticket is GAME 3.
C. GAME 1: No ve or more matching symbols in this game.
D. GAME 1: No more than one occurrence of three matching numbers
in a row, column or diagonal.
E. GAME 1: No game will contain more than one incident of two
matching numbers in a row, column or diagonal plus the "$$" doubler
symbol.
F. GAME 2: No four or more matching play symbols.
G. GAME 2: No three or more pairs.
H. GAME 2: The doubler "GIFT" symbol will never appear in this
game with three matching play symbols.
I. GAME 3: No duplicate non-winning prize symbols.
J. GAME 3: No duplicate non-winning YOUR NUMBERS play sym-
bols.
K. GAME 3: No duplicate WINNING NUMBERS play symbols.
L. GAME 3: No prize amount in a non-winning spot will correspond
with the YOUR NUMBER play symbol (i.e. 5 and $5).
M. GAME 3: Non-winning prize symbols will never be the same as a
winning prize symbol.
N. GAME 3: The play symbols, with the exception of the "STAR"
doubler play symbol, will be used an approximately equal number of
times as the basis for a win.
O. GAME 3: WINNING NUMBER play positions will be used ap-
proximately evenly as the basis for a win.
P. GAME 3: The "STAR" doubler play symbol will only appear on
intended winning tickets in conjunction with parameter B.
2.3 Procedure for Claiming Prizes.
A. To claim a "HOLIDAY GRAB BAG" Instant Game prize of $5.00,
$10.00, $15.00, $20.00, $50.00, $100 or $500, a claimant shall sign
the back of the ticket in the space designated on the ticket and present
the winning ticket to any Texas Lottery Retailer. The Texas Lottery
Retailer shall verify the claim and, if valid, and upon presentation of
proper identication, make payment of the amount due the claimant
and physically void the ticket; provided that the Texas Lottery Retailer
may, but is not, in some cases, required to pay a $50.00, $100 or $500
ticket. In the event the Texas Lottery Retailer cannot verify the claim,
the Texas Lottery Retailer shall provide the claimant with a claim form
and instruct the claimant on how to le a claim with the Texas Lottery.
If the claim is validated by the Texas Lottery, a check shall be for-
warded to the claimant in the amount due. In the event the claim is not
validated, the claim shall be denied and the claimant shall be notied
promptly. A claimant may also claim any of the above prizes under the
procedure described in Section 2.3.B and Section 2.3.C of these Game
Procedures.
B. To claim a "HOLIDAY GRAB BAG" Instant Game prize of $1,000,
$5,000 or $50,000, the claimant must sign the winning ticket and
present it at one of the Texas Lottery’s Claim Centers. If the claim is
validated by the Texas Lottery, payment will be made to the bearer of
the validated winning ticket for that prize upon presentation of proper
identication. When paying a prize of $600 or more, the Texas Lottery
shall le the appropriate income reporting form with the Internal
Revenue Service (IRS) and shall withhold federal income tax at a rate
set by the IRS if required. In the event that the claim is not validated
by the Texas Lottery, the claim shall be denied and the claimant shall
be notied promptly.
C. As an alternative method of claiming a "HOLIDAY GRAB BAG"
Instant Game prize, the claimant must sign the winning ticket, thor-
oughly complete a claim form, and mail both to: Texas Lottery Com-
mission, Post Ofce Box 16600, Austin, Texas 78761-6600. The risk
of sending a ticket remains with the claimant. In the event that the
claim is not validated by the Texas Lottery, the claim shall be denied
and the claimant shall be notied promptly.
D. Prior to payment by the Texas Lottery of any prize, the Texas Lottery
shall deduct a sufcient amount from the winnings of a person who has
been nally determined to be:
1. delinquent in the payment of a tax or other money collected by the
Comptroller, the Texas Workforce Commission, or Texas Alcoholic
Beverage Commission;
2. delinquent in making child support payments administered or col-
lected by the Attorney General;
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3. delinquent in reimbursing the Texas Health and Human Services
Commission for a benet granted in error under the food stamp pro-
gram or the program of nancial assistance under Chapter 31, Human
Resources Code;
4. in default on a loan made under Chapter 52, Education Code; or
5. in default on a loan guaranteed under Chapter 57, Education Code.
E. If a person is indebted or owes delinquent taxes to the State, other
than those specied in the preceding paragraph, the winnings of a per-
son shall be withheld until the debt or taxes are paid.
2.4 Allowance for Delay of Payment. The Texas Lottery may delay
payment of the prize pending a nal determination by the Executive
Director, under any of the following circumstances:
A. if a dispute occurs, or it appears likely that a dispute may occur,
regarding the prize;
B. if there is any question regarding the identity of the claimant;
C. if there is any question regarding the validity of the ticket presented
for payment; or
D. if the claim is subject to any deduction from the payment otherwise
due, as described in Section 2.3.D of these Game Procedures. No lia-
bility for interest for any delay shall accrue to the benet of the claimant
pending payment of the claim.
2.5 Payment of Prizes to Persons Under 18. If a person under the age
of 18 years is entitled to a cash prize of less than $600 from the "HOL-
IDAY GRAB BAG" Instant Game, the Texas Lottery shall deliver to
an adult member of the minor’s family or the minor’s guardian a check
or warrant in the amount of the prize payable to the order of the minor.
2.6 If a person under the age of 18 years is entitled to a cash prize of
more than $600 from the "HOLIDAY GRAB BAG" Instant Game, the
Texas Lottery shall deposit the amount of the prize in a custodial bank
account, with an adult member of the minor’s family or the minor’s
guardian serving as custodian for the minor.
2.7 Instant Ticket Claim Period. All Instant Game prizes must be
claimed within 180 days following the end of the Instant Game or
within the applicable time period for certain eligible military personnel
as set forth in Texas Government Code Section 466.408. Any prize not
claimed within that period, and in the manner specied in these Game
Procedures and on the back of each ticket, shall be forfeited.
2.8 Disclaimer. The number of prizes in a game is approximate based
on the number of tickets ordered. The number of actual prizes available
in a game may vary based on number of tickets manufactured, testing,
distribution, sales and number of prizes claimed. An Instant Game
ticket may continue to be sold even when all the top prizes have been
claimed.
3.0 Instant Ticket Ownership.
A. Until such time as a signature is placed upon the back portion of an
Instant Game ticket in the space designated, a ticket shall be owned by
the physical possessor of said ticket. When a signature is placed on the
back of the ticket in the space designated, the player whose signature
appears in that area shall be the owner of the ticket and shall be entitled
to any prize attributable thereto. Notwithstanding any name or names
submitted on a claim form, the Executive Director shall make payment
to the player whose signature appears on the back of the ticket in the
space designated. If more than one name appears on the back of the
ticket, the Executive Director will require that one of those players
whose name appears thereon be designated by such players to receive
payment.
B. The Texas Lottery shall not be responsible for lost or stolen Instant
Game tickets and shall not be required to pay on a lost or stolen Instant
Game ticket.
4.0 Number and Value of Instant Prizes. There will be approximately
6,000,000 tickets in the Instant Game No. 754. The approximate num-
ber and value of prizes in the game are as follows:
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A. The actual number of tickets in the game may be increased or de-
creased at the sole discretion of the Texas Lottery Commission.
5.0 End of the Instant Game. The Executive Director may, at any time,
announce a closing date (end date) for the Instant Game No. 754 with-
out advance notice, at which point no further tickets in that game may
be sold.
6.0 Governing Law. In purchasing an Instant Game ticket, the player
agrees to comply with, and abide by, these Game Procedures for In-
stant Game No. 754, the State Lottery Act (Texas Government Code,
Chapter 466), applicable rules adopted by the Texas Lottery pursuant
to the State Lottery Act and referenced in 16 TAC, Chapter 401, and
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Instant Game Number 755 "Holiday Treasures"
1.0 Name and Style of Game.
A. The name of Instant Game No. 755 is "HOLIDAY TREASURES".
The play style is "key symbol match with auto win".
1.1 Price of Instant Ticket.
A. Tickets for Instant Game No. 755 shall be $10.00 per ticket.
1.2 Denitions in Instant Game No. 755.
A. Display Printing--That area of the instant game ticket outside of the
area where the Overprint and Play Symbols appear.
B. Latex Overprint--The removable scratch-off covering over the Play
Symbols on the front of the ticket.
C. Play Symbol--The printed data under the latex on the front of the
instant ticket that is used to determine eligibility for a prize. Each
Play Symbol is printed in Symbol font in black ink in positive except
for dual-image games. The possible black play symbols are: TREE
SYMBOL, JINGLE SYMBOL, HOLLY SYMBOL, SNOWMAN
SYMBOL, BALL SYMBOL, SNOWFLAKE SYMBOL, EAR MUFF
SYMBOL, CAP SYMBOL, DRUM SYMBOL, SACK SYMBOL,
ANGEL SYMBOL, CANDY CANE SYMBOL, FIRE SYMBOL,
COOKIE SYMBOL, LIGHT SYMBOL, MITTEN SYMBOL,
WREATH SYMBOL, HORN SYMBOL, STOCKING SYMBOL,
CANDLE SYMBOL, DEER SYMBOL, STAR SYMBOL, BELL
SYMBOL, GIFT SYMBOL, MUSIC NOTE SYMBOL, BOOT
SYMBOL, COAT SYMBOL, SHOVEL SYMBOL, SLED SYMBOL,
$1.00, $2.00, $4.00, $5.00, $8.00, $10.00, $20.00, $50.00, $100, $250,
$500, $1,000 and $250,000.
D. Play Symbol Caption--The printed material appearing below each
Play Symbol which explains the Play Symbol. One caption appears
under each Play Symbol and is printed in caption font in black ink
in positive. The Play Symbol Caption which corresponds with and
veries each Play Symbol is as follows:
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E. Retailer Validation Code--Three (3) letters found under the remov-
able scratch-off covering in the play area, which retailers use to verify
and validate instant winners. These three (3) small letters are for val-
idation purposes and cannot be used to play the game. The possible
validation codes are:
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Low-tier winning tickets use the required codes listed in Figure 2. Non-
winning tickets and high-tier tickets use a non-required combination of
the required codes listed in Figure 2 with the exception of ∅ , which will
only appear on low-tier winners and will always have a slash through
it.
F. Serial Number--A unique 13 (thirteen) digit number appearing un-
der the latex scratch-off covering on the front of the ticket. There is a
boxed four (4) digit Security Number placed randomly within the Se-
rial Number. The remaining nine (9) digits of the Serial Number are the
Validation Number. The Serial Number is positioned beneath the bot-
tom row of play data in the scratched-off play area. The Serial Number
is for validation purposes and cannot be used to play the game. The
format will be: 0000000000000.
G. Low-Tier Prize--A prize of $10.00 or $20.00.
H. Mid-Tier Prize--A prize of $50.00, $100 or $500.
I. High-Tier Prize--A prize of $1,000, $5,000 or $250,000.
J. Bar Code--A 22 (twenty-two) character interleaved two (2) of ve
(5) bar code which will include a three (3) digit game ID, the seven
(7) digit pack number, the three (3) digit ticket number and the nine
(9) digit Validation Number. The bar code appears on the back of the
ticket.
K. Pack-Ticket Number--A 13 (thirteen) digit number consisting of the
three (3) digit game number (755), a seven (7) digit pack number, and
a three (3) digit ticket number. Ticket numbers start with 001 and end
with 050 within each pack. The format will be: 755-0000001-001.
L. Pack--A pack of "HOLIDAY TREASURES" Instant Game tickets
contains 50 tickets, packed in plastic shrink-wrapping and fanfolded in
pages of one (1). The packs will alternate. One will show the front of
ticket 001 and back of 025 while the other fold will show the back of
ticket 001 and front of 025.
M. Non-Winning Ticket--A ticket which is not programmed to be a
winning ticket or a ticket that does not meet all of the requirements
of these Game Procedures, the State Lottery Act (Texas Government
Code, Chapter 466), and applicable rules adopted by the Texas Lottery
pursuant to the State Lottery Act and referenced in 16 TAC, Chapter
401.
N. Ticket or Instant Game Ticket, or Instant Ticket--A Texas Lottery
"HOLIDAY TREASURES" Instant Game No. 755 ticket.
2.0 Determination of Prize Winners. The determination of prize win-
ners is subject to the general ticket validation requirements set forth in
Texas Lottery Rule 401.302, Instant Game Rules, these Game Proce-
dures, and the requirements set out on the back of each instant ticket.
A prize winner in the "HOLIDAY TREASURES" Instant Game is de-
termined once the latex on the ticket is scratched off to expose 44
(forty-four) Play Symbols. If a player matches any of YOUR SYM-
BOLS play symbols to any of the WINNING SYMBOLS play sym-
bols, the player wins prize shown for that symbol. If a player reveals
a "GIFT" play symbol, the player wins all 20 prizes shown instantly.
If a player reveals a "SLEIGH" play symbol in the FAST $20 spot, the
player wins $20 instantly. No portion of the display printing nor any
extraneous matter whatsoever shall be usable or playable as a part of
the Instant Game.
2.1 Instant Ticket Validation Requirements.
A. To be a valid Instant Game ticket, all of the following requirements
must be met:
1. Exactly 44 (forty-four) Play Symbols must appear under the latex
overprint on the front portion of the ticket;
2. Each of the Play Symbols must have a Play Symbol Caption under-
neath, unless specied, and each Play Symbol must agree with its Play
Symbol Caption;
3. Each of the Play Symbols must be present in its entirety and be fully
legible;
4. Each of the Play Symbols must be printed in black ink except for
dual image games;
5. The ticket shall be intact;
6. The Serial Number, Retailer Validation Code and Pack-Ticket Num-
ber must be present in their entirety and be fully legible;
7. The Serial Number must correspond, using the Texas Lottery’s
codes, to the Play Symbols on the ticket;
8. The ticket must not have a hole punched through it, be mutilated,
altered, unreadable, reconstituted or tampered with in any manner;
9. The ticket must not be counterfeit in whole or in part;
10. The ticket must have been issued by the Texas Lottery in an autho-
rized manner;
11. The ticket must not have been stolen, nor appear on any list of
omitted tickets or non-activated tickets on le at the Texas Lottery;
12. The Play Symbols, Serial Number, Retailer Validation Code and
Pack-Ticket Number must be right side up and not reversed in any man-
ner;
13. The ticket must be complete and not miscut, and have exactly 44
(forty-four) Play Symbols under the latex overprint on the front portion
of the ticket, exactly one Serial Number, exactly one Retailer Validation
Code, and exactly one Pack-Ticket Number on the ticket;
14. The Serial Number of an apparent winning ticket shall correspond
with the Texas Lottery’s Serial Numbers for winning tickets, and a
ticket with that Serial Number shall not have been paid previously;
15. The ticket must not be blank or partially blank, misregistered, de-
fective or printed or produced in error;
16. Each of the 44 (forty-four) Play Symbols must be exactly one of
those described in Section 1.2.C of these Game Procedures;
17. Each of the 44 (forty-four) Play Symbols on the ticket must be
printed in the Symbol font and must correspond precisely to the artwork
on le at the Texas Lottery; the ticket Serial Numbers must be printed
in the Serial font and must correspond precisely to the artwork on le at
the Texas Lottery; and the Pack-Ticket Number must be printed in the
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Pack-Ticket Number font and must correspond precisely to the artwork
on le at the Texas Lottery;
18. The display printing on the ticket must be regular in every respect
and correspond precisely to the artwork on le at the Texas Lottery;
and
19. The ticket must have been received by the Texas Lottery by appli-
cable deadlines.
B. The ticket must pass all additional validation tests provided for in
these Game Procedures, the Texas Lottery’s Rules governing the award
of prizes of the amount to be validated, and any condential validation
and security tests of the Texas Lottery.
C. Any Instant Game ticket not passing all of the validation require-
ments is void and ineligible for any prize and shall not be paid. How-
ever, the Executive Director may, solely at the Executive Director’s
discretion, refund the retail sales price of the ticket. In the event a de-
fective ticket is purchased, the only responsibility or liability of the
Texas Lottery shall be to replace the defective ticket with another un-
played ticket in that Instant Game (or a ticket of equivalent sales price
from any other current Instant Lottery game) or refund the retail sales
price of the ticket, solely at the Executive Director’s discretion.
2.2 Programmed Game Parameters.
A. Consecutive non-winning tickets will not have identical play data,
spot for spot.
B. No more than three (3) identical non-winning prize symbols will
appear on a ticket.
C. No duplicate WINNING SYMBOLS play symbols on a ticket.
D. No duplicate non-winning YOUR SYMBOLS play symbols on a
ticket.
E. The "GIFT" play symbol will only appear on intended winning tick-
ets as dictated by the prize structure.
F. Tickets that contain the "GIFT" play symbol will have no occurrence
of a WINNING SYMBOL play symbol matching any YOUR SYM-
BOLS play symbols.
G. Non-winning prize symbols will never be the same as the winning
prize symbol(s).
2.3 Procedure for Claiming Prizes.
A. To claim a "HOLIDAY TREASURES" Instant Game prize of
$10.00, $20.00, $50.00, $100 or $500 a claimant shall sign the back
of the ticket in the space designated on the ticket and present the
winning ticket to any Texas Lottery Retailer. The Texas Lottery
Retailer shall verify the claim and, if valid, and upon presentation of
proper identication, make payment of the amount due the claimant
and physically void the ticket; provided that the Texas Lottery Retailer
may, but is not, in some cases, required to pay a $50.00, $100 or $500
ticket. In the event the Texas Lottery Retailer cannot verify the claim,
the Texas Lottery Retailer shall provide the claimant with a claim
form and instruct the claimant on how to le a claim with the Texas
Lottery. If the claim is validated by the Texas Lottery, a check shall be
forwarded to the claimant in the amount due. In the event the claim
is not validated, the claim shall be denied and the claimant shall be
notied promptly. A claimant may also claim any of the above prizes
under the procedure described in Section 2.3.B and Section 2.3.C of
these Game Procedures.
B. To claim a "HOLIDAY TREASURES" Instant Game prize of
$1,000, $5,000 or $250,000, the claimant must sign the winning ticket
and present it at one of the Texas Lottery’s Claim Centers. If the
claim is validated by the Texas Lottery, payment will be made to the
bearer of the validated winning ticket for that prize upon presentation
of proper identication. When paying a prize of $600 or more, the
Texas Lottery shall le the appropriate income reporting form with
the Internal Revenue Service (IRS) and shall withhold federal income
tax at a rate set by the IRS if required. In the event that the claim is
not validated by the Texas Lottery, the claim shall be denied and the
claimant shall be notied promptly.
C. As an alternative method of claiming a "HOLIDAY TREASURES"
Instant Game prize, the claimant must sign the winning ticket, thor-
oughly complete a claim form, and mail both to: Texas Lottery Com-
mission, Post Ofce Box 16600, Austin, Texas 78761-6600. The risk
of sending a ticket remains with the claimant. In the event that the
claim is not validated by the Texas Lottery, the claim shall be denied
and the claimant shall be notied promptly.
D. Prior to payment by the Texas Lottery of any prize, the Texas Lottery
shall deduct a sufcient amount from the winnings of a person who has
been nally determined to be:
1. delinquent in the payment of a tax or other money collected by the
Comptroller, the Texas Workforce Commission, or Texas Alcoholic
Beverage Commission;
2. delinquent in making child support payments administered or col-
lected by the Attorney General;
3. delinquent in reimbursing the Texas Health and Human Services
Commission for a benet granted in error under the food stamp pro-
gram or the program of nancial assistance under Chapter 31, Human
Resources Code;
4. in default on a loan made under Chapter 52, Education Code; or
5. in default on a loan guaranteed under Chapter 57, Education Code.
E. If a person is indebted or owes delinquent taxes to the State, other
than those specied in the preceding paragraph, the winnings of a per-
son shall be withheld until the debt or taxes are paid.
2.4 Allowance for Delay of Payment. The Texas Lottery may delay
payment of the prize pending a nal determination by the Executive
Director, under any of the following circumstances:
A. if a dispute occurs, or it appears likely that a dispute may occur,
regarding the prize;
B. if there is any question regarding the identity of the claimant;
C. if there is any question regarding the validity of the ticket presented
for payment; or
D. if the claim is subject to any deduction from the payment otherwise
due, as described in Section 2.3.D of these Game Procedures. No lia-
bility for interest for any delay shall accrue to the benet of the claimant
pending payment of the claim.
2.5 Payment of Prizes to Persons Under 18. If a person under the age
of 18 years is entitled to a cash prize of less than $600 from the "HOL-
IDAY TREASURES" Instant Game, the Texas Lottery shall deliver to
an adult member of the minor’s family or the minor’s guardian a check
or warrant in the amount of the prize payable to the order of the minor.
2.6 If a person under the age of 18 years is entitled to a cash prize of
more than $600 from the "HOLIDAY TREASURES" Instant Game,
the Texas Lottery shall deposit the amount of the prize in a custodial
bank account, with an adult member of the minor’s family or the mi-
nor’s guardian serving as custodian for the minor.
2.7 Instant Ticket Claim Period. All Instant Game prizes must be
claimed within 180 days following the end of the Instant Game or
within the applicable time period for certain eligible military personnel
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as set forth in Texas Government Code Section 466.408. Any prize not
claimed within that period, and in the manner specied in these Game
Procedures and on the back of each ticket, shall be forfeited.
2.8 Disclaimer. The number of prizes in a game is approximate based
on the number of tickets ordered. The number of actual prizes available
in a game may vary based on number of tickets manufactured, testing,
distribution, sales and number of prizes claimed. An Instant Game
ticket may continue to be sold even when all the top prizes have been
claimed.
3.0 Instant Ticket Ownership.
A. Until such time as a signature is placed upon the back portion of an
Instant Game ticket in the space designated, a ticket shall be owned by
the physical possessor of said ticket. When a signature is placed on the
back of the ticket in the space designated, the player whose signature
appears in that area shall be the owner of the ticket and shall be entitled
to any prize attributable thereto. Notwithstanding any name or names
submitted on a claim form, the Executive Director shall make payment
to the player whose signature appears on the back of the ticket in the
space designated. If more than one name appears on the back of the
ticket, the Executive Director will require that one of those players
whose name appears thereon be designated by such players to receive
payment.
B. The Texas Lottery shall not be responsible for lost or stolen Instant
Game tickets and shall not be required to pay on a lost or stolen Instant
Game ticket.
4.0 Number and Value of Instant Prizes. There will be approximately
3,000,000 tickets in the Instant Game No. 755. The approximate num-
ber and value of prizes in the game are as follows:
A. The actual number of tickets in the game may be increased or de-
creased at the sole discretion of the Texas Lottery Commission.
5.0 End of the Instant Game. The Executive Director may, at any time,
announce a closing date (end date) for the Instant Game No. 755 with-
out advance notice, at which point no further tickets in that game may
be sold.
6.0 Governing Law. In purchasing an Instant Game ticket, the player
agrees to comply with, and abide by, these Game Procedures for In-
stant Game No. 755, the State Lottery Act (Texas Government Code,
Chapter 466), applicable rules adopted by the Texas Lottery pursuant
to the State Lottery Act and referenced in 16 TAC, Chapter 401, and





Filed: August 30, 2006
Mason County
Request for Comments and Proposals: Additional Medicaid
Beds
Texas Department of Aging and Disability Services (DADS) rule 40
TAC §19.2322(h)(6) permits the county commissioners court of a rural
county with a population of less than 100,000 and with no more than
two Medicaid-Certied nursing facilities to request that DADS contract
for additional Medicaid nursing facility beds in that county. This may
be done without regard to the occupancy rate of available beds in the
county.
The Mason County Commissioners Court is considering requesting
that DADS contract for additional Medicaid nursing facility beds in
Mason County. The Commissioners Court is soliciting public input and
comments on whether the request should be made. Further, the Com-
missioners Court seeks proposals from persons interested in providing
additional Medicaid beds in Mason County to determine if qualied en-
tities are interested in submitting proposals to provide these additional
Medicaid beds in Mason County.
Comments and proposals may be submitted to Judge Jerry Bearden at
P.O. Box 1726, Mason, Texas 76856.
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A public hearing to receive comments and proposals will be held in the
Mason County Courthouse, Commissioners Courtroom, 201 Ft McK-
avett, Mason, Texas, on September 11, 2006, at 8:00 a.m. For addi-





Filed: August 30, 2006
Texas Public Finance Authority
Notices of Public Hearing and Intent to Issue Bonds
Texas Public Finance Authority Charter School Finance Corporation
Education Revenue Bonds (Burnham Wood Charter School Project)
Series 2006A and Taxable Series 2006B
Notice is hereby given of a public hearing to be held on behalf of the
Texas Public Finance Authority Charter School Finance Corporation
("the Corporation") on September 25, 2006 at 12 noon in the Confer-
ence Room, Suite 411 at the Texas Public Finance Authority, William
P. Clements State Ofce Building, 300 W. 15th Street, Austin, Texas
78701, with respect to the captioned bond issue (the "Bonds") to be
issued in a principal amount not to exceed $9,000,000 by the Corpora-
tion. The public hearing will be conducted by Judith Porras, General
Counsel of the Texas Public Finance Authority, or her designee (the
"Hearing Ofcer"). Any interested persons unable to attend the hear-
ing may submit their views in writing to the Hearing Ofcer prior to the
date scheduled for the hearing. This notice is published and the hearing
is to be held in satisfaction of the requirements of Section 147(f) of the
Internal Revenue Code of 1986, as amended.
The proceeds of the Bonds will be loaned to the El Paso Education
Initiative Inc., a Texas non-prot corporation d/b/a Burnham Wood
Charter School, with campuses located at 7310 Bishop Flores, El Paso,
Texas 79912 and 785 Southwestern Drive, El Paso, Texas 79912 (the
"School"). The proceeds of the Bonds will be used for the purposes of
nancing (i) the acquisition of the land and site improvements located
at 7310 Bishop Flores, El Paso, Texas 79912, consisting of an approx-
imately 10,000 square foot class room building, and construction of
improvements thereon; (ii) the acquisition of the land and site improve-
ments located at 785 Southwestern Drive, El Paso, Texas 79912, con-
sisting of an approximately 27,000 square foot facility on an approx-
imately 4.5 acre site, and construction of improvements thereon; (iii)
the acquisition, equipping, improving, renovating and/or remodeling
of certain educational facilities of the School, including construction,
demolition, design and possible acquisition of adjacent land (collec-
tively, clauses (i), (ii) and (iii) are referred to herein as the "Project"),
(iv) funding a debt service reserve fund, and (v) paying the costs of is-
suance. The initial owner and/or operator of the Project is and will be
the El Paso Education Initiative Inc.
Notice is also hereby given that the Corporation intends to adopt a reso-
lution authorizing the issuance of the Bonds in a principal amount not to
exceed $9,000,000 by the Corporation at its September 19, 2006 meet-
ing. The Bonds shall mature not later than December 31, 2041. This
notice is published in satisfaction of the requirements of §53.36(a) of
the Texas Education Code. The exact time and location of the Corpo-
ration’s meeting shall be published in accordance with Texas law.
All interested persons are invited to attend such pubic hearing and Cor-
poration meeting to express their views with respect to the Project and
the Bonds. Questions or requests for additional information may be




Texas Public Finance Authority
Filed: August 29, 2006
Public Utility Commission of Texas
Announcement of Application for Amendment to a
State-Issued Certicate of Franchise Authority
The Public Utility Commission of Texas received an application on Au-
gust 21, 2006, to amend a state-issued certicate of franchise authority
(CFA), pursuant to §§66.001 - 66.016 of the Public Utility Regulatory
Act (PURA).
Project Title and Number: Application of Time Warner Cable to
Amend its State-Issued Certicate of Franchise Authority, Project
Number 33114 before the Public Utility Commission of Texas.
Information on the application may be obtained by contacting the Pub-
lic Utility Commission of Texas by mail at P.O. Box 13326, Austin,
Texas 78711-3326, or by phone at (512) 936-7120 or toll free at 1-888-
782-8477. Hearing and speech-impaired individuals with text tele-
phone (TTY) may contact the commission at (512) 936-7136 or toll





Public Utility Commission of Texas
Filed: August 24, 2006
Notice of Application for Designation as an Eligible
Telecommunications Carrier
Notice is given to the public of an application led with the Public
Utility Commission of Texas on August 25, 2006, for designation as
an eligible telecommunications carrier (ETC) pursuant to P.U.C. Sub-
stantive Rule §26.418.
Docket Title and Number: Application of W.T. Services, Inc. for
Designation as an Eligible Telecommunications Carrier (ETC). Docket
Number 33126.
The Application: The company is requesting ETC designation in or-
der to be eligible to receive federal and state universal service fund-
ing to assist it in providing universal service in Texas. Pursuant to 47
U.S.C. §214(e), the commission, either upon its own motion or upon re-
quest, shall designate qualifying common carriers as ETCs and eligible
telecommunications providers for service areas set forth by the com-
mission. W.T. Services, Inc. seeks ETC designation in the exchange
of Hereford which is within the service area of AT&T Texas.
Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas by mail at P.O. Box 13326,
Austin, Texas 78711-3326, or by phone at (512) 936-7120 or toll free
at 1-888-782-8477 no later than September 28, 2006. Hearing and
speech-impaired individuals with text telephones (TTY) may contact
the commission at (512) 936-7136 or toll free at 1-800-735-2989. All
comments should reference Docket Number 33126.
TRD-200604860
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Adriana Gonzales
Rules Coordinator
Public Utility Commission of Texas
Filed: August 29, 2006
Notice of Application for Designation as an Eligible
Telecommunications Provider
Notice is given to the public of an application led with the Public Util-
ity Commission of Texas on August 25, 2006, for designation as an
eligible telecommunications provider (ETP) pursuant to P.U.C. Sub-
stantive Rule §26.417.
Docket Title and Number: Application of W.T. Services, Inc. for Des-
ignation as an Eligible Telecommunications Provider (ETP). Docket
Number 33127.
The Application: The company is requesting ETP designation in order
to be eligible to receive federal and state universal service funding to
assist it in providing universal service in Texas. Pursuant to 47 U.S.C.
§214(e), the commission, either upon its own motion or upon request,
shall designate qualifying common carriers as eligible telecommunica-
tions carriers and ETPs for service areas set forth by the commission.
W.T. Services, Inc. seeks ETP designation in the exchange of Hereford
which is within the service area of AT&T Texas.
Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas by mail at P.O. Box 13326,
Austin, Texas 78711-3326, or by phone at (512) 936-7120 or toll free
at 1-888-782-8477 no later than September 28, 2006. Hearing and
speech-impaired individuals with text telephones (TTY) may contact
the commission at (512) 936-7136 or toll free at 1-800-735-2989. All




Public Utility Commission of Texas
Filed: August 29, 2006
Notice of Intent to File LRIC Study Pursuant to P.U.C.
Substantive Rule §26.214
Notice is given to the public of the ling on August 28, 2006, with the
Public Utility Commission of Texas (commission), a notice of intent
to le a long run incremental cost (LRIC) study pursuant to P.U.C.
Substantive Rule §26.214. The Applicant will le the LRIC study on
or about September 8, 2006.
Docket Title and Number: Application of Central Telephone Company
of Texas d/b/a Embarq for Approval of LRIC Study for 811 Service for
"One Call" Notication Systems Pursuant to P.U.C. Substantive Rule
§26.214, Docket Number 33131.
Any party that demonstrates a justiciable interest may le with the ad-
ministrative law judge, written comments or recommendations con-
cerning the LRIC study referencing Docket Number 33131. Written
comments or recommendations should be led no later than forty-ve
(45) days after the date of a sufcient study and should be led at the
Public Utility Commission of Texas, by mail at P.O. Box 13326, Austin,
Texas 78711-3326, or by phone at (512) 936-7120 or toll free at 1-888-
782-8477. Hearing and speech-impaired individuals with text tele-
phones (TTY) may contact the commission at (512) 936-7136 or toll





Public Utility Commission of Texas
Filed: August 29, 2006
Notice of Intent to File LRIC Study Pursuant to P.U.C.
Substantive Rule §26.214
Notice is given to the public of the ling on August 28, 2006, with the
Public Utility Commission of Texas (commission), a notice of intent
to le a long run incremental cost (LRIC) study pursuant to P.U.C.
Substantive Rule §26.214. The Applicant will le the LRIC study on
or about September 8, 2006.
Docket Title and Number: Application of United Telephone Company
of Texas, Inc. d/b/a Embarq for Approval of LRIC Study for 811 Ser-
vice for "One Call" Notication Systems Pursuant to P.U.C. Substan-
tive Rule §26.214, Docket Number 33132.
Any party that demonstrates a justiciable interest may le with the ad-
ministrative law judge, written comments or recommendations con-
cerning the LRIC study referencing Docket Number 33132. Written
comments or recommendations should be led no later than forty-ve
(45) days after the date of a sufcient study and should be led at the
Public Utility Commission of Texas, by mail at P.O. Box 13326, Austin,
Texas 78711-3326, or by phone at (512) 936-7120 or toll free at 1-888-
782-8477. Hearing and speech-impaired individuals with text tele-
phones (TTY) may contact the commission at (512) 936-7136 or toll





Public Utility Commission of Texas
Filed: August 29, 2006
Notice of Petition for Waiver of Denial of Request for
Additional Resources
Notice is given to the public of the ling with the Public Utility Com-
mission of Texas of a petition on August 24, 2006, for waiver of de-
nial by the North American Numbering Plan Administration (NANPA)
Pooling Administrator (PA) of Cricket Communications’ (Cricket) re-
quest for additional numbering resources in the Houston, Texas rate
center. Cricket requested additional growth blocks for the Houston,
Texas rate center.
Docket Title and Number: Petition of Cricket Communications, Inc.
for a Number Utilization Waiver of Denial of Numbering Resources
by the Pooling Administrator for Additional Numbering Resources,
Docket Number 33117.
Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas by mail at P.O. Box 13326,
Austin, Texas 78711-3326, or by phone at (512) 936-7120 or toll free
at 1-888-782-8477 no later than September 13, 2006. Hearing and
speech-impaired individuals with text telephones (TTY) may contact
the commission at (512) 936-7136 or toll free at 1-800-735-2989. All
comments should reference Docket Number 33117.
TRD-200604759
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Adriana A. Gonzales
Rules Coordinator
Public Utility Commission of Texas
Filed: August 25, 2006
Notice of Petition for Waiver of Denial of Request for Number
Block
Notice is given to the public of the ling with the Public Utility Com-
mission of Texas of a petition on August 24, 2006, for waiver of de-
nial by the North American Numbering Plan Administration (NANPA)
Pooling Administrator (PA) of Southwestern Bell Telephone, L.P. d/b/a
AT&T Texas’ (AT&T) request for additional numbering resources on
behalf of its customers, JPS Health Network in the Fort Worth, Texas
area.
Docket Title and Number: Request for Waiver of Denial of Numbering
Resources-Fort Worth Rate Center. Docket Number 33121.
The Application: AT&T requested additional numbering resources on
behalf of its customer, JPS Health Network.
Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas by mail at P.O. Box 13326,
Austin, Texas 78711-3326, or by phone at (512) 936-7120 or toll free
at 1-888-782-8477 no later than September 15, 2006. Hearing and
speech-impaired individuals with text telephones (TTY) may contact
the commission at (512) 936-7136 or toll free at 1-800-735-2989. All




Public Utility Commission of Texas
Filed: August 29, 2006
Notice of Request for Comments
The Public Utility Commission of Texas (commission) has initiated a
proceeding to consider amendments to the Public Utilities Regulatory
Policy Act (PURPA) that were enacted in 2005 as a part of the Fed-
eral Energy Policy Act. These amendments established new federal
ratemaking standards that State regulatory bodies must consider, relat-
ing to (1) net metering; (2) time-based pricing, metering, and communi-
cations (smart metering); and (3) interconnection standards. The com-
mission is seeking comments from interested persons on several ques-
tions relating to the requirement to consider these standards. Project
Number 32854, Consideration of Electric Ratemaking Standards un-
der the Public Utilities Regulatory Policy Act, has been established for
this proceeding. PURPA provides generally that a state regulatory body
is not obliged to consider the new standards if the regulatory body or
state legislature has adopted or considered an equivalent standard.
The commission requests interested persons to le comments to the
following questions:
1. The commission has adopted net-metering rules that require elec-
tric utilities to provide net-metering options for customers that operate
small qualifying facilities. The commission’s initial position is that the
existing net-metering rules are more limited than the Federal standard
and do not relieve the commission of an obligation to consider the new
net-metering standard. The commission seeks comments on whether
these rules relieve the commission of the obligation to consider this
new standard.
2. The Legislature has adopted advanced-metering provisions for the
competitive market but has not addressed time-differentiated rates. The
commission’s initial position is that the Legislature’s adoption of ad-
vanced-metering provisions does not relieve the commission of an obli-
gation to consider the new advanced-metering and time-differentiated
rate standards. The commission seeks comments on whether these
rules relieve the commission of the obligation to consider these new
standards.
3. The commission has adopted distributed-generation rules concern-
ing the interconnection of small generators to electric utilities, to im-
plement customers’ right to interconnect distributed-generation. The
commission’s initial position is that the adoption of distributed-gen-
eration rules relieves the commission of an obligation to consider the
new interconnection standard. The commission seeks comments on
whether these rules relieve the commission of the obligation to con-
sider this new standard.
4. House Bill 2129 requires the commission to submit a report to the
Legislature on advanced-metering, and it has investigated advanced-
metering and time-differentiated pricing in preparing the report and
considering the adoption of an advanced-metering rule. The commis-
sion’s initial position is that its investigation of these issues in connec-
tion with the report and the rule relieve the commission of the obli-
gation to investigate these issues any further. The commission seeks
comments on whether its prior investigations relieve it of the obliga-
tion to investigate these issues any further.
5. If the commission concludes that it has an obligation to consider the
adoption of these new federal standards, its initial position is that the
appropriate forum to consider them would be rulemaking proceedings.
The commission seeks comments on whether rulemaking proceedings
are the appropriate forum to consider the new standards.
6. The commission also seeks comments on whether different ap-
proaches are required for areas in which retail competition has been
introduced and areas in which it has not been introduced. The com-
mission’s obligation to consider these standards is based on its status
as a state regulatory authority. The commission’s authority may dif-
fer with respect to the new standards, based on different treatment of
electric service providers in State law and commission rules and differ-
ent statutory authority in competitive and non-competitive areas. The
commission seeks comments from interested parties that will help it
decide the scope of its consideration of the new standards.
Responses may be led by submitting 16 copies to the commission’s
Filing Clerk, Public Utility Commission of Texas, 1701 North Con-
gress Avenue, P.O. Box 13326, Austin, Texas 78711-3326 within 31
days of the date of publication of this notice. All responses should
refer to Project Number 32854. This notice is not a formal notice of
proposed rulemaking, but the responses to these questions will assist
the commission in deciding whether a formal consideration of these
standards is required or determining the appropriate forum for consid-
ering them.
Questions concerning this notice should be referred to Christine
Wright, Electric Industry Oversight Division, at telephone number
(512) 936-7376 or email christine.wright@puc.state.tx.us. Hearing
and speech-impaired individuals with text telephones (TTY) may




Public Utility Commission of Texas
Filed: August 30, 2006
31 TexReg 7758 September 8, 2006 Texas Register
Notice of Standard Afdavit Form for Use in Annual
Certications by Eligible Telecommunications Providers
Attesting to the Proper Use of Texas Universal Service Funds
Notice is given to the public that the Public Utility Commission of
Texas (commission) has prescribed a standard afdavit form for use in
annual certications by eligible telecommunications providers (ETP)
attesting to the proper use of Texas universal service funds pursuant to
PURA §56.030.
Project Title and Number: Annual Compliance Afdavit Attesting
to Proper Use of Texas Universal Service Fund Pursuant to PURA
§56.030. Project Number 32567.
The Public Utility Commission of Texas (commission) initiated this
proceeding pursuant to Public Utility Regulatory Act (PURA) §56.030
and P.U.C. Substantive Rule §26.417. PURA §56.030 requires that
on or before September 1 of each year, a telecommunications provider
that receives disbursements from the TUSF le with the commission
an afdavit certifying that the telecommunications provider complies
with the requirements for receiving money from the TUSF and require-
ments regarding the use of money from TUSF program for which the
telecommunications provider receives disbursements. To facilitate the
certication process, the commission has prescribed a standard af-
davit form.
Under P.U.C. Procedural Rule §22.80, the commission may require the
use of a standard form after notice and public comment. Therefore,
within 21 days of the publication of this notice, interested persons may
submit comments regarding the proposed standard afdavit form to
the Public Utility Commission of Texas by mail at P.O. Box 13326,
Austin, Texas 78711-3326. Persons submitting comments regarding
the proposed standard afdavit form should refer to Project Number
32567.
IN ADDITION September 8, 2006 31 TexReg 7759
31 TexReg 7760 September 8, 2006 Texas Register




Public Utility Commission of Texas
Filed: August 30, 2006
Public Notice of Workshop on Demand-Response Programs
in the ERCOT Market
The staff of the Public Utility Commission of Texas (commission) will
hold workshops on demand response projects on Monday and Tuesday,
October 2 and October 3, 2006, at 10:00 a.m. in the Commissioners’
Hearing Room, located on the 7th oor of the William B. Travis Build-
ing, 1701 North Congress Avenue, Austin, Texas 78701. Project Num-
ber 32853, Evaluation of Demand-Response Programs in the Compet-
itive Electric Market, has been established for this proceeding.
Questions concerning the workshop or this notice should be referred to
Shawnee Claiborn-Pinto, Electric Industry Oversight Division, (512)
936-7388. Hearing and speech-impaired individuals with text tele-




Public Utility Commission of Texas
Filed: August 29, 2006
San Antonio-Bexar County Metropolitan Plan-
ning Organization
Request for Proposals
The San Antonio-Bexar County Metropolitan Planning Organization
(MPO) is seeking proposals from qualied rms for the development
of the Regional Mode Split Model for use in travel demand modeling
for a 5-county area.
A copy of the Request for Proposals (RFP) may be requested by calling
Jeanne Geiger, Deputy Director, at (210) 230-6904 or by downloading
the RFP and attachments from the MPO’s website at www.sametro-
plan.org. Anyone wishing to submit a proposal must do so by 12:00
p.m. (CDT), Friday, September 29, 2006 at the MPO ofce to:
Jeanne Geiger, Deputy Director
San Antonio-Bexar County MPO
1021 San Pedro, Suite 2200
San Antonio, Texas 78212
The contract award will be made by the MPO’s Transportation Policy
Board based on the recommendation of the project’s Selection Com-
mittee. The Selection Committee will review the proposals based on
the evaluation criteria listed in the RFP.
Funding for this project, in the amount of $200,000, is contingent upon
the availability of Federal transportation planning funds.
TRD-200604663
Felix Escamilla
Of¿ce and Grants Manager/HR Generalist
San Antonio-Bexar County Metropolitan Planning Organization
Filed: August 23, 2006
Request for Proposals
The San Antonio-Bexar County Metropolitan Planning Organization
(MPO) is seeking proposals from qualied rms to provide Support
for the Metropolitan Transportation Plan Update which includes public
involvement and travel demand modeling tasks.
A copy of the Request for Proposals (RFP) may be requested by calling
Jeanne Geiger, Deputy Director, at (210) 230-6904 or by downloading
the RFP and attachments from the MPO’s website at www.sametro-
plan.org. Anyone wishing to submit a proposal must do so by 12:00
p.m. (CDT), Friday, September 29, 2006 at the MPO ofce to:
31 TexReg 7762 September 8, 2006 Texas Register
Jeanne Geiger, Deputy Director
San Antonio-Bexar County MPO
1021 San Pedro, Suite 2200
San Antonio, Texas 78212
The contract award will be made by the MPO’s Transportation Policy
Board based on the recommendation of the project’s Selection Com-
mittee. The Selection Committee will review the proposals based on
the evaluation criteria listed in the RFP.
Funding for this project, in the amount of $250,000, is contingent upon
the availability of Federal transportation planning funds.
TRD-200604664
Felix Escamilla
Of¿ce and Grants Manager/HR Generalist
San Antonio-Bexar County Metropolitan Planning Organization
Filed: August 23, 2006
Stephen F. Austin State University
Notice of Consultant Contract Amendment
Stephen F. Austin State University, Nacogdoches, Texas, has amended
a contract for web shell coordinating and programming services for
the University Web site redesign with The Kerry Company, 1101 30th
Street NW, Washington, DC 20007. The Notice of Award for the orig-
inal contract was led in the September 2, 2005, issue of the Texas
Register (30 TexReg 5099). The rst contract amendment was led in
the April 21, 2006, issue of the Texas Register (31 TexReg 3117) for
the amount of $10,000. The second contract amendment was signed
on August 5, 2006, for the amount of $19,460.00.
No documents, lms, recording, or reports of intangible results will be
required to be presented by the outside consultant.




Stephen F. Austin State University
Filed: August 25, 2006
Notice of Consultant Contract Award
In compliance with the provisions of Chapter 2254, Subchapter B,
Texas Government Code, Stephen F. Austin State University furnishes
this notice of consultant contract award. The consultant will design and
implement a RFID property tracking system as requested. The Notice
of Availability was led in the July 28, 2006, issue of the Texas Regis-
ter (31 TexReg 6145).
The contract was awarded to Maren Systems, LLC, 14101 Highway
290 West, Suite 500A, Austin, TX 78737, for an amount not to exceed
$48,000.00.
The beginning date of the contract is August 25, 2006 and the ending
date is October 25, 2006.
Documents, lms, recording, or reports of intangible results will not be
presented by the outside consultant.




Stephen F. Austin State University
Filed: August 25, 2006
Notice of Consultant Contract Renewal
In compliance with the provisions of Chapter 2254, Subchapter B,
Texas Government Code, Stephen F. Austin State University furnishes
this notice of renewal of the University’s contract with consultant
Charles H. Warlick, Ph.D, 4306 Oak Creek Dr., Nacogdoches, TX
75965. The original contract was in the sum of $20,720 plus expenses.
The rst renewal was published in the August 27, 2004, issue of the
Texas Register (29 TexReg 8183). The second renewal was published
in the July 1, 2005, issue of the Texas Register (30 TexReg 3767). The
contract will be renewed beginning September 1, 2006 and continuing
through August 31, 2007, with a total amount not to exceed $10,000.
No documents, lms, recording, or reports of intangible results will be
required to be presented by the outside consultant.




Stephen F. Austin State University
Filed: August 25, 2006
IN ADDITION September 8, 2006 31 TexReg 7763
How to Use the Texas Register
Information Available: The 14 sections of the Texas
Register represent various facets of state government.
Documents contained within them include:
Governor - Appointments, executive orders, and
proclamations.
Attorney General - summaries of requests for opinions,
opinions, and open records decisions.
Secretary of State - opinions based on the election laws.
Texas Ethics Commission - summaries of requests for
opinions and opinions.
Emergency Rules- sections adopted by state agencies on
an emergency basis.
Proposed Rules - sections proposed for adoption.
Withdrawn Rules - sections withdrawn by state agencies
from consideration for adoption, or automatically withdrawn by
the Texas Register six months after the proposal publication
date.
Adopted Rules - sections adopted following public
comment period.
Texas Department of Insurance Exempt Filings -
notices of actions taken by the Texas Department of Insurance
pursuant to Chapter 5, Subchapter L of the Insurance Code.
Texas Department of Banking - opinions and exempt
rules filed by the Texas Department of Banking.
Tables and Graphics - graphic material from the
proposed, emergency and adopted sections.
Transferred Rules- notice that the Legislature has
transferred rules within the Texas Administrative Code from
one state agency to another, or directed the Secretary of State to
remove the rules of an abolished agency.
In Addition - miscellaneous information required to be
published by statute or provided as a public service.
Review of Agency Rules - notices of state agency rules
review.
Specific explanation on the contents of each section can be
found on the beginning page of the section. The division also
publishes cumulative quarterly and annual indexes to aid in
researching material published.
How to Cite: Material published in the Texas Register is
referenced by citing the volume in which the document
appears, the words “TexReg” and the beginning page number
on which that document was published. For example, a
document published on page 2402 of Volume 30 (2005) is cited
as follows: 30 TexReg 2402.
In order that readers may cite material more easily, page
numbers are now written as citations. Example: on page 2 in
the lower-left hand corner of the page, would be written “30
TexReg 2 issue date,” while on the opposite page, page 3, in
the lower right-hand corner, would be written “issue date 30
TexReg 3.”
How to Research: The public is invited to research rules and
information of interest between 8 a.m. and 5 p.m. weekdays at
the Texas Register office, Room 245, James Earl Rudder
Building, 1019 Brazos, Austin. Material can be found using
Texas Register indexes, the Texas Administrative Code,
section numbers, or TRD number.
Both the Texas Register and the Texas Administrative
Code are available online through the Internet. The address is:
http://www.sos.state.tx.us. The Register is available in an .html
version as well as a .pdf (portable document format) version
through the Internet. For website subscription information, call
the Texas Register at (800) 226-7199.
Texas Administrative Code
The Texas Administrative Code (TAC) is the compilation
of all final state agency rules published in the Texas Register.
Following its effective date, a rule is entered into the Texas
Administrative Code. Emergency rules, which may be adopted
by an agency on an interim basis, are not codified within the
TAC.
The TAC volumes are arranged into Titles and Parts (using
Arabic numerals). The Titles are broad subject categories into
which the agencies are grouped as a matter of convenience.
Each Part represents an individual state agency.
The complete TAC is available through the Secretary of
State’s website at http://www.sos.state.tx.us/tac. The following
companies also provide complete copies of the TAC: Lexis-
Nexis (1-800-356-6548), and West Publishing Company (1-
800-328-9352).













31. Natural Resources and Conservation
34. Public Finance
37. Public Safety and Corrections
40. Social Services and Assistance
43. Transportation
How to Cite: Under the TAC scheme, each section is
designated by a TAC number. For example in the citation 1
TAC §27.15: 1 indicates the title under which the agency
appears in the Texas Administrative Code; TAC stands for the
Texas Administrative Code; §27.15 is the section number of
the rule (27 indicates that the section is under Chapter 27 of
Title 1; 15 represents the individual section within the chapter).
How to update: To find out if a rule has changed since the
publication of the current supplement to the Texas
Administrative Code, please look at the Table of TAC Titles
Affected. The table is published cumulatively in the blue-cover
quarterly indexes to the Texas Register (January 21, April 15,
July 8, and October 7, 2005). If a rule has changed during the
time period covered by the table, the rule’s TAC number will
be printed with one or more Texas Register page numbers, as
shown in the following example.
TITLE 40. SOCIAL SERVICES AND ASSISTANCE
Part I. Texas Department of Human Services
40 TAC §3.704..............950, 1820
The Table of TAC Titles Affected is cumulative for each
volume of the Texas Register (calendar year).
